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VtigBlfe.iRigkMr.akpkerd),  FortbtlailtvroliiMiiiibilittttetlMibUowiiig.  "Order 
of  wioni  qoMlied.  Rate  to  be  aawiided  bj  itifkuig  out  therefrom  eo  much 
tiiereof  at  b  let  forth  in  the  qiedal  one  ntuned  with  the  writ  of  certionui  in 
thii  proiecutioiL** 

197.  muviiMl  note,  laM  Une  but  onc^  for  **  excuie*  reed  **  diiduurge.'* 

4fldi  iMt  fine  but  ax,  for  •*  iheriflT  read  **  Matute." 

45a  liiia  16.  for  <«  are"  read  «<  is." 

461.  note  (a),  for  «<  11*'  read  -  IS." 

563.  for  «<  Bf»"  read  •*  Jlqpmij "  and  p.  567.9  bit  line  but  three,  lame  correc^^ 

578.  laet  line  but  i?e,  omh  ^been.* 

76S,  for  ^  deftndanu*  rend  **  praeecmor." 
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THE    QUEEN^S    BENCH, 


IK 


HILARY  TERM  AND  VACATION, 

•  IV.  VICTORIA,  (a) 


Hie  Judges  who  usually  sat  in  Banc  in  this  Term  and    • 

Vacation  were. 

Lord  Denman  C.  J.        Fattesom  J.    ■  _ 

LiTTLEDALIB  J.  COLERTDQE  J. 


REGULA  GENERALIS. 
(Read  in  Court,  Friday^  82d  January.) 

It  is  Ordered,  that  a  party  entitled  to  appear  to  a 
declaration  in  ejectment  may  appear  and  plead  thereto 
at  any  time  after  service  of  such  declaration,  and  before 
the  end  of  the  fourth  day  of  the  term  in  which  the  tenant 
is  required  by  the  notice  to  appear,,  in  town  causes,  and 
before  the  end  of  the  fourth  day  after  the  term  in  which 
the  tenant  is  required  by  the  notice  to  appear,  in  country 
causes,  and  may  proceed  to  compel  the  plaintiff  to  reply 

(a)  Two  cases  decided  in  the  present  term,  and  four  in  the  vacation , 
nunlccd  &,  are  reported  by  Edward  Smkite,  Esq. 

VOL.  I.   M.  S.  B 
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B.R.  HILARY  TERM, 


Vdufne  L 
1841. 

Rbgula 

G£iri»ALItr 


thereto,  or  may  sign  judgment  of  non  pros,  notwith- 
standing such  plaintiff  may  not  have  obtained  a  rule  for 
judgment  on  such  service  of  declaration.  And  that  a 
plaintiff  who  may  have  omitted  to  obtain  a  rule  for 
judgment  within  the  time  prescribed  by  the  present 
rules  and  practice  shall  be  entitled,  on  production  of 
such  plea,  to  an  order  of  a  judge  for  leave  to  draw  up  a 
rule  for  judgment  as  of  the  time  at  which  such  rule  for 
judgment  would  have  been  obtained. 


(Signed) 


Denman. 

N.  C.  TiNDAL. 

Abinger. 

J.  LiTTLEDALE. 

J.  Parke. 

J.  B.  BOSANQUET. 

E.  H.  Alderson.' 


J.  Patteson. 

J.  GURNEY. 

J.  Williams. 
J.  T.  Coleridge. 
T.  Erskine. 
W.  H.  Maule. 

R.  M.  ROLFE. 


IV.  VICTORIA. 


New  Series, 
1841. 


Andrews  v.  Marris  and  Whitham.  Monday, 

January  11th. 

TRESPASS    for    assault  and   false   imprisonment  A  Court  of  Re- 
__  Quests  flCt 

On  the  trial,  before  Tindal  C.  J.,  at  the  Lincoln  (47  6.3.s«ss.s. 
Summer  assizes,  1838,  a  verdict  was   found  for   the  cna^'that, 
plaintiflF,  subject  to  the  opinion  of  this  Court  on  a  special  ^^one%'°"" 
case,  the  substance  of  which  is  as  follows.  «i»oiild  hare 

made  an  order 

The  defendant  Marris  was  clerk,  and  the  defendant  ?"  *  defendant 

for  payment  of 

Whitham  serjeant,  of  the  Caistor  court  of  requests,  in  money,  the  said 

Tfci   .     .  .  commissioners, 

lAncolnshire.     Plaintiff,  having  worked  as  a  blacksmith  present  in 

^  Tk  •  1  i«-i«/*  court,  might 

tor  one  JJaveif,  at  certam  yearly  wages,  laid  an  inform-  award  exe- 
ation  against  him  before  a  justice  to  recover  8/.,  arrears  Jhe*bod*/or°*' 
of  such  wages ;  and,  on  summons,  and  hearing  of  the  f^d^/"^d 
parties,  Davey  was  ordered  to  pay  plaintiff  the  8/.  and  thinreupon  Uw 
costs.     He  paid  those  sums  into  the  hands  of  the  clerk  court,  at  the 

prayer  of  the 

to  the  justices,  and  then,  in  due  form  of  law,  and  ac-  plaintiff;  might 

.11  issue  a  precept 

cordmg  to  the  statute  after  mentioned,  made  a  com-  under  his  hand 

and  seal,  by 
way  of  ca.  sa.  or  fi.  fa.,  to  the  seijeants  of  the  court,  who  should  execute  the  same. 
And  that  it  should  be  lawful  for  the  commissioners,  if  they  should  think  fit,  to  order 
any  debt  due  to  the  plaintiff  to  be  paid  by  instalments  on  such  terms  as  might  appear 
to  them  reasonable ;  and  it  should  also  be  lawful  fir  the  said  commissioners  present  in 
court,  on  default  in  paying  any  such  instalment,  at  the  instance  of  the  plaintiff,  and  on  due 
proof  cfsudi  default,  to  award  execution  against  the 'defendant,  or  his  sureties,  for  the  whole 
debt,  or  such  part  as  should  remain  unpaid,  with  such  further  costs  as  shoidd  seem  to  them 
reasonable,  to  be  recovered  in  the  same  manner  as  the  original  debt. 

Held  that,  after  a  simple  award  of  execution,  the  clerk  might  issue  a  precept  for  carry- 
ing it  into  effect,  without  further  intervention  of  the  Court. 

But  that,  where  the  commissioners  had  ordered  the  debt  to  be  paid  by  certain  instalments, 
**  or  execution  to  issue,**  the  clerk  could  not,  on  default  of  payment,  and  application  to  him 
by  the  plaintiff,  issue  a  precept  for  execution  without  further  intervention  of  the  Court: 
for  that  the  commissioners  were  required,  when  acting  upon  such  default,  to  exercise 
judicial  functions,  which  could  not  be  delegated. 

And,  therefore,  that  the  clerk,  having  made  such  precept,  which  had  been  executed,  was 
liable  in  trespass ;  though  the  proceeding  was  conformable  to  the  practice  of  the  Court : 
for  the  Court  could  not  institute  such  a  practice. 

But  that  the  serjeant  executing  such  precept  was  protected  by  it. 

The  act  prohibited  the  splitting  of  demands  to  bring  them  within  the  jurisdiction  as  to 
amount,  but  enabled  a  party  splitting  his  demand  to  recover  such  sum  as  the  Court  was 
competent  to  award  in  one  action,  if  he  would  receive  the  same  in  full  discharge  of  his  debt. 
By  an  order  of  the  Court  for  execution,  the  cause  of  action  was  stated  to  be  a  **  reduced 
debt**  of  SL  (the  highest  amount  recoverable) ;  but  it  appeared  in  evidence  that  the  debt 
was  originally  St ;  and  it  was  not  shewn  that  the  residue  had  been  paid,  or  gi^'en  up  by  the 
plaintiff.     Qwere,  whether  the  Court  was  proved  to  have  had  jurisdiction. 
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plaint  against  the  now  plaintiiF  before  the  commissioners 
of  the  Caistor  court  of  requests  for  an  alleged  reduced 
debt  of  5/.,  for  money  had  and  received  by  plaintiiF  to  the 
use  of  him,  Davey;  both  parties  residing,  and  the  money 
having  been  paid  and  received,  within  the  jurisdiction 
of  the  court ;  and  the  said  5/.  being  part  of  the  8/.  and 
costs  paid  to  the  justices'  clerk  by  Davey. 

The  defendant  Mairis  thereupon  issued  a  summons 
to  the  now  plaintiff  to  appear  before  the  commissioners 
at  the  court  of  requests  to  answer  to  a  complaint  made 
against  him  by  Edward  Davey  "  for  a  reduced  debt  of 
5/.,"  due  from  plaintiff  to  him  for  money  had  and  re- 
ceived: and,  in  obedience  to  this  summons,  plaintiff 
appeared  before  the  said  commissioners  on  16th  March 
1837.  A  question  was  raised  whether  the  commissioners 
had  jurisdiction,  under  the  circumstances;  and,  after 
hearing  that  question  debated,  the  commissioners  went 
into  the  case  and  heard  the  statements  of  the  respective 
parties  and  their  witnesses,  and  made  an  order,  accord- 
ing to  the  practice  of  the  court  in  such  cases,  the 
material  parts  of  which  were  as  follows. 

^^  Amount  claimed,  5/."  ^^  Causes  of  action.  Reduced 
debt  for  money  had  and  received."  "  Judgment  of  the 
court  thereon.  Judgment  for  plaintiff  for  debt  and 
costs,  to  be  paid  at  105.  a  month  until  discharged,  or 
execution  to  issue." 

Plaintiff  paid  the  first  instalment,  but  refused  to  pay 
the  remaining  ones ;  whereupon  the  defendant  Marrisj 
on  the  application  of  Davey  to  him  as  clerk  of  the  said 
court  for  that  purpose,  but  without  any  further  previous 
order  or  warrant  having  been  made  by  the  commis- 
sioners, or  any  of  them,  such  proceedings  being  accord- 
ing to  the  practice  of  the  said  court,  issued,  as  such 
clerk  to  the  said  commissioners,  and  according  to  the 
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practice  of  the  said  court,  a  certain  warrant  against  the     New  Seriet, 

plaintifT,  under  the  hand  and  seal  of  him  the  said  George  * 

MarriSi  as  such  clerk,  in  the  following  form.  AKnaswi 

Marbu. 

**  The  Court  of  Requests  for  the  Sokes 
of  Bolingbroke,*^  &c.  (a). 

^'  Edward  Davey^  Complainant, 

*'and 

"  Heniy  Andrews^  Defendant. 

^  To  John  Whithanij  one  of  the  Serjeants  of  the  said 
court,  and  also  to  the  keeper  of  the  prison  at  Kirton  in 
Undsey^  in  the  county  of  Lincoln^  and  to  each  of  them. 
These  are  to  command  and  require  you  the  said  seijeant 
to  take  and  carry  to  the  prison  at  Kirton  "  &c. "  the  body 
ofHemy  Andrews^  the  al)ove- named  defendant  And  you 
the  said  keeper  of  the  said  prison  are  commanded  and 
required  to  receive  the  body  of  the  said  //.  A.  into  your 
custody  in  the  said  prison,  there  to  remain  for  the  space 
of  100  days,  unless  the  sum  of  5/.,  due  from  him  to  Ed-- 
xcard  Davey,  the  above-named  complainant,  together  with 
the  sum  of  65.,  the  balance  of  the  costs  incurred  in  the 
recovery  thereof,  be  in  the  mean  time  fully  paid  and 
satisfied  unto  the  said  complainant,  according  to  an  order 
made  at  a  court  of  requests  held  at  Caistor  on  Thurs- 
day the  16th  day  oi  March  1837;  and  also  the  costs  and 
charges  of  this  execution.  Herein  fail  not,  as  you  will 
severally  answer"  &c.  '^  Given  under  my  hand  and  seal 
this  7th  day  of  September  a.d.  1837.  By  order  of  the 
court,    . 

"  Geo.  MarriSf 
"  Clerk  of  the  said  court 
"  of  requests,  Caistor.^* 

(a)  Describing  the  Court  as  in  sect.  5  of  the  local  act.     See  p.  19. 
pott 
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The  order  also  contained  an  account  of  the  snms  due 
for  debt  and  costs. 

The  costs  and  charges  specified  in  the  said  warrant  and 
account  are  the  correct  costs  and  charges  according  to 
the  said  act ;  and  the  said  order  and  warrant  are  in  form 
and  substance  according  to  the  practice  of  the  said  court. 
The  defendant  Whitham  afterwards  arrested  plaintiff  in 
obedience  to  the  warrant  so  issued  by  defendant  Marris^ 
and  delivered  plaintiff,  together  with  the  said  warrant, 
into  the  custody  of  the  keeper  of  the  said  prison; 
whereupon  he  obtained  a  rule  of  the  Court  of  Queen's 
Bench,  calling  upon  Davey  and  Maoris  to  shew  cause 
why  he  should  not  be  discharged  out  of  custody,  which 
rule  was  afterwards  discharged  ;  and  plaintiff  continued 
in  custody  of  the  keeper,  in  the  said  prison,  under  the 
said  warrant,  for  100  days. 

If  this  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  maintain  this  action  against  either  or  both  of 
the  defendants,  the  verdict  was  to  stand  accordingly ; 
otherwise,  a  nonsuit  to  be  entered. 

Stat.  47  G.  3.  sess.  2.  c.  Ixxviii.  (local  and  personal, 
public),  entitled  *^  An  act  for  the  more  speedy  and  easy 
recovery  of  small  debts  in  the  sokes  of  Bolitigbrooke  and 
Homcastley  and  other  places,  in  the  county  of  Lincoln^** 
was  to  be  considered  part  of  the  case» 

Sect.  12  (a)  empowers  and  requires  the  clerks  of  the 
court,  and  their  deputies,  to  issue  all  summonses, 
subpoenas,  warrants,  and  precepts,  and  to  register 
all  orders,  decrees,  and  judgments  of  the  court,  and 
to  do  all  such  acts,  matters,  and  things  as  are  directed 
or  required  to  be  done  by  them  by  virtue  of  that 
act.  Sect  18  gives  power  to  sue  in  the  court  for  any 
debt  or  debts  upon  any  contract,  &c.,  *^  not  exceeding 

(a)  See  other  extracts  froni  tlio  same  statute,  pp.  1 9 — 23.  post« 
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the  valae  of  5/.;"  directs  the  mode  of  proceeding,  and     NewSeriet. 
empowers  and  requires  the  commissioners,  being  not  * 

less  than  five  in  number  where  the  demand  exceeds  AwDaiwi 
iOi.  (sect  6),  *<to  make  due  inquiry  concerning  such  Mamm. 
demands  or  plaints,  and  make  such  orders  and  decrees 
therein,  and  pass  such  final  sentence  or  judgment 
thereupon,  and  award  such  costs  of  suit  as  to  them  shall 
seem  most  agreeable  to  equity  and  good  conscience/' 
Sect.  22  specifies  the  actions  and  causes  in  which  the 
commissioners  may  decide  ^'  disputes  and  differences 
between  party  and  party,  for  any  sum  not  exceeding  51J* 
Sect  26  enacts,  **  That  nothing  herein  contained  shall 
extend  or  be  construed  to  extend,  so  as  to  enable  any 
plaintiff  or  plaintiffs  to  split  or  divide  any  cause  or 
action  for  recovery  of  any  debt,  where  the  whole  sum  that 
shall  appear  to  be  due  and  owing  shall  exceed  the  sum 
of  5/.,  in  order  that  the  same  may  be  made  the  ground 
of  any  two  or  more  causes  or  actions,  for  the  purpose 
of  bringing  such  causes  or  actions  within  the  jurisdiction 
of  the  said  court;"  and  the  commissioners  are  required 
to  dismiss  with  costs  every  action  so  split  *^  Provided 
always,  that  in  case  any  plaintiff  or  plaintiffs,  who  shall 
have  so  split  or  divided  such  his,  her,  or  their  cause 
or  action,  shall  be  willing  to  accept  such  sum  of  money 
as  the  said  court  is  in  and  by  this  act  enabled  to  ad- 
judge, decree,  and  pronounce,  in  full  of  the  whole  of 
his,  her,  or  their  demand  in  such  cause  or  action  so 
split  or  divided,  then  and  in  every  such  case  the  said 
commissioners  shall  and  may  adjudge,  decree,  and  pro- 
nounce (on  such  plaintiff  or  plaintiffs  proving  his,  her, 
or  their  cause  or  case  to  the  satisfaction  of  the  said 
commissioners)  such  sum  to  the  plaintiff  or  plaintiffs, 
not  exceeding  the  sum  of  5/.,  as  to  the  said  com- 
missioners shall  seem  just  and  reasonable;  and  such 
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sam  shall,  in  the  judgment  or  decree  to  be  pronounced 
by  the  said  commissioners,  be  declared  to  be  and  shall 
be  in  full  discharge  of  all  demands  from  the  defendant 
or  defendants  to  the  plaintiff  or  plaintiff  in  such  cause 
or  case  so  split  or  divided." 

Sect*  29  enacts,  That  where  the  commissioners 
*^  shall  have  made  an  order  or  decree  for  the  payment 
of  money,  it  shall  and  may  be  lawful  to  and  for  the 
said  commissioners  present  in  court  to  award  execu- 
tion either  against  the  body  or  goods  of  the  party 
against  whom  such  order  or  decree  shall  t>e  made, 
and  thereupon  it  shall  and  may  be  lawful  to  and  for 
the  respective  clerks  and  their  deputies  of  the  said 
court,  at  the  prayer  of  the  party  prosecuting  such  order 
or  decree  for  the  payment  of  money,  to  issue  a  precept 
under  their  respective  hand  and  seal,  by  way  of  capias 
ad  satisfaciendum,  or  6eri  facias,  to  the  respective 
Serjeants  of  the  said  court,  who,  by  virtue  of  such 
precept"  upon  execution  awarded  against  the  body, 
shall  and  may  take  such  party,  being  within  the  juris- 
diction, and  carry  him  to  any  common  gaol  or  prison 
in  the  county,  there  to  remain  till  he  perform  the  ^^  order, 
decree,  or  judgment  for  the  space  of  time  herein  in  that 
behalf  particularly  directed  "(a);  and,  if  the  precept  be 
against  the  goods,  may  levy  the  debt  and  costs,  &c. 
*^  And  it  shall  and  may  be  lawful  to  and  for  the  said 
commissioners  from  time  to  time,  in  case  they  shall 
think  fit  for  the  ease  and  convenience  of  the  defendant 
or  defendants,  and  they  are  hereby  authorised  and 
empowered  to  order,  decree,  or  adjudge  any  debt  or 
debts  due  to  the  plaintiff  or  plaintiffs  to  be  paid  by 
several  payments  or  instalments,  and  under  such  terms 

(a)  Sect  36  limits  the  time  in  proportion  to  the  debt,  the  longest 
period  being  100  days. 
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aqd '  conditions  as  .may  appear  reasonable  and  just 
to  them  the  said  commissioners  for  the  ease  of  the 
defendant  or  defendants,  and  the  security  of  the  plaintiff 
or  plaintiffs ;  and  it  shal\  and  may  be  lawful  to  and  for 
the  said  commissioners  present  in  courts  in  case  any  de- 
&ult  or  failure  of  any  such  payments  or  instalments  so 
ordered,  decreed,  and  adjudged  or  directed,  shall  after- 
wards be  made,  and  they  are  hereby  authorised  and 
empowered,  at  the  instance  of  the  plaintiff  or  plain tifis, 
and  upon  due  proof  of  the  said  default  or  failure,  to 
award  execution  against  the  said  defendant  or  defend- 
ants, or  against  any  other  person  or  persons  who  may 
have  given  security  to  the  said  plaintiff-  or  plaintifis, 
under  the  directions  of  the  said  commissioners,  for  the 
payment  of  such  instalments  in  mariner  aforesaid,  for 
the. whole  debt,  or  such  part  thereof  as  shall  then  re- 
main unpaid,  i  together  with  such  further  costs  as  to 
them  shall  seem  just  and  reasonable;''  to  be  recovered 
by  the  same  ways  and  means  as  the  debt  and  costs  first 
decreed. 

The  case  was  argued  in  Michaelmas  term,  1 840  {a). 
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Whiiehurst  for  the  plaintiff.  First,  the  commissioners 
had  no  jurisdiction.  The  debt  exceeded  51. :  and,  al- 
though it  is  stated  in  the  case  that  the  Court  gave  judg- 
ment for  the  amount,  for  a  '^  reduced  debt,"  it  does 
not  appear  by  the  recital  of  the  claim,  or  by  the  ad- 
judication, that  the  plaintiff,  in  the  Court  of  Requests, 
was  willing  to  accept  that  sum  in  full  of  his  whole  de- 
mand.' And  it  is  only  where  a  party  is  so,  that  the 
commissioners  have  (by  sect.  26),  jurisdiction  over  a  de- 
mand of  more  than  5L     Secondly,  the  warrant  here  was 


(a)  November  13th.    Before  Lord  Dennum  C  J.,  LUtledale,  WUliams^ 
and  Coleridge  Js. 
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Foiwne  I.  issued  under  sect.  29,  but  on  the  authority  of  the  de- 

1841* 
*  fendant  alone,  as  clerk,  on  Davet/s  complaint  to  him  that 


AifOExwt      j.jjg  instalments  were  unpaid.    But  the  section  gives  that 
power  to  the  ^^  commissioners  present  in  court,"  "  upon 
due  proof  of  the  said  default  or  failure."     They  are,  in 
that  case,  at  their  discretion,  to  order  execution  against 
body  or  goods,  for  the  whole  debt  or  such  part  as  shall 
remain  unpaid,  with  such  costs  as  to  them  shall  seem 
just  and   reasonable.      The   clerk   cannot  receive   the 
proof,  judge  of  the  default,  and  exercise  the  discretion. 
MairiSi  therefore,  is  liable  in  this  action.    And  Whitham 
is  not  excused,  if  the  order  was  not  that  of  the  com- 
missioners.    He  is  called  upon  to  prove  his  case,  under 
the  plea  of  Not  Guilty  by  statute,  as  if  his  full  defence 
were  on  the  record  {a).   Part  of  that  defence  would  have 
been,  that,  the  instalments  being  unpaid,  the  commis- 
sioners, on  complaint  and  proof  before  them,  awarded 
execution  against  the  body  of  the  party  in  default,  and 
made  their  warrant  for  that  purpose,  which  they  de- 
livered to  the  defendant.     But  this  defence  could  not 
have  been  proved ;  for  no  such  warrant  of  the  com- 
missioners was  made  and  delivered.     It  is  often  said,  in 
such  cases,  that  the  officer  cannot  be  answerable  in  an 
action  for  executing  the  warrant,  because  he  would  be 
liable  to  an  indictment  for  refusing :  but  he  is  not  so 
liable  if  the  commissioners  did  not  make  the  warrant, 
and  might  disavow  it.     Prima  facie,  the  order  might 
appear  to  be  theirs ;  but  it  is  proved  not  to  be  so.     An 
order  which  is  shewn  to  have  been  made  by  the  clerk 
wrongfully,  and  without  the   authority  of  the  Court, 
though  purporting  to  be  their   order,   is  his  act,  not 
theirs,  even  though  it  has  never  been  set  aside  by  them  ; 

(a)  The  case  did  not  state  the  pleadings. 
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the  commissioners  was,  **  debt  and  costs,  to  be  paid  at  

\0s.  a  month  until  discharged,  or  execution  to  issued']  t. 

That  is  not  specific;  the  execution  might  be  against 
body  or  against  goods.  It  should  appear  that  they 
directed  execution  in  one  mode  or  the  other,  and  made 
their  warrant  to  the  officer  accordingly.  The  order  re- 
ferred to  was  not  such  a  direction  ;  therefore  the  warrant 
signed  by  Marris  cannot  protect  the  officer.  If  he 
sufiers  any  hardship  he  may  sue  Marns. 

Clarke^  contra*  First,  the  commissioners  had  juris- 
diction.  Tlie  order  states  the  claim  of  5/.  to  be  for  a 
**  reduced  debt :"  but  it  may  have  been  reduced  by 
payment.  At  all  events,  the  claim  of  that  sum  implies 
that  any  further  demand  was  given  up.  [Lord  Z>en- 
man  C.  J.  referred  to  sect*  26.  Coleridge  J.  I  do  not 
see  how  Davey  could  have  been  prevented  from  suing 
afterwards  for  the  residue.  Littledale  J.  Do  you  say 
that  the  word  "  reduced "  is  equivalent  to  an  adjudi- 
cation that  all  claim  beyond  51.  is  given  up  ?  ]  It  does 
not  appear  by  the  case  that  any  further  demand  was 
contemplated ;  and  the  proceedings  expressly  shew  a 
claim  of  5/.  only.  But,  further,  the  cause,  as  presented 
to  the  Court  of  Requests,  was  one  over  which,  prim& 
facie,  they  had  jurisdiction ;  and,  assuming  that  they 
ought  to  have  dismissed  it  when  the  real  state  of  the 
facts  appeared,  the  error  they  committed  in  proceeding 
does  not  deprive  their  officers  of  protection ;  The  Case 
of  the  Marshahea  (i),  Moravia  v.  Sloper  (c%  Painter  v. 

(a)  2  B,  j*  C.  45. ;  reversing  the  judgment  of  C.  P.  in  Whitelegge  t. 
Richards,  3  Brod.  <Jf  B.  188. 

(b)  10  Rep.  68  6.  76  a.  (c)   WiUes,  SO.  ST. 
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Uverpool  Gas  Company  {a).  There  was,  in  this  case, 
an  award  of  execution  by  the  Court.  It  was  not,  indeed, 
expressly  against  the  body ;  but  it  is  stated  to  have  been 
made  according  to  the  practice  of  the  Court^  which 
must  mean  the  rules  laid  down  by  the  Court  itself  for 
its  proceedings.  By  the  statute,  sect.  29,  the  Court  is 
only  to  "  award  execution ;"  the  clerk,  on  prayer  of 
the  plaintifi^  is  to  issue  the  precept,  which  must  be  by 
way  of  ca.  sa.  or  fi.  fa.,  at  his  option ;  and,  the  Court 
having  awarded  execution,  the  precept  in  either  form  is 
their  precept.  [^LiUledale  J.  Their  award  of  execution 
is  to  be  against  either  body  or  goods.]  The  party  pro- 
secuting is  to  choose.  It  is  as  if  the  order  of  execution 
were  made,  in  terms,  against  the  body  or  goods  as  the 
plaintiff  should  elect.  [Lord  Denman  C.  J.  Have  not 
the  commissioners  a  discretion  to  exercise,  if  default  is 
made  in  paying  the  instalments?]  The  order  is  not 
made  under  the  latter  part  of  sect.  29,  which  provides 
for  the  case  of  instalments  not  being  paid,  but  under  the 
first  part.  [^Cdleridge  J.  How  is  an  execution  for  the 
whole  sum  warranted  by  the  judgment  of  the  Court,  if 
not  under  the  latter  part  of  the  section  ?]  The  order 
for  execution  was  conditional,  and  capable  of  being 
enforced,  by  precept  of  the  clerk,  against  body  or  goods 
at  the  plaintiff's  option,  on  default  in  obeying  the  order 
of  the  Court  to  pay  by  certain  instalments.  The  order 
was  necessarily  disobeyed,  on  default  as  to  a  single  in- 
stalment. Lastly,  this,  being  an  action  founded  on  ex- 
cess, not  on  a  total  want  of  jurisdiction,  should  have 
been  fi*amed  in  case;  Salmon  v. Percivall{b).  That  was 
the  form  of  action  in  WAiielegge  v.  Richards  (c). 

(a)  SA.^S.  433. 

(6)  Cro.  Car,  196.     Sec  Smith  v.  Egginton,  7  A.  j-  E,  167. 

(c)  9  Brod.  $  B,  188.;  2B,  j-  C.  45. 
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Whitehurst  in  reply.    In  The  CaseqftkeMarshalsea{a)     Sew  Seriet. 


1841. 


and  Moraxda  v.  Sloper  (b)  the  acts  complained  of  were 
the  acts  of  the  respective  courts ;  and  a  like  observation  Aiidmw* 
applies  to  Painter  v.  Liverpool  Gas  Company  (c) :  but  Ma&mi.. 
here,  on  the  default  in  paying  the  instalments,  a  warrant 
was  issued  by  the  clerk,  without  any  new  order  of  the 
commissioners.  [Coleridge  J.  It  is  said  to  have  been 
issued  according  to  the  practice  of  the  Court*  Lord 
Denman  C.  J.  You  must  contest  the  legality  of  the 
practice.]  It  is  not  legal.  The  order,  if  made  by  five 
commissioners  present  in  court,  would  at  least  have 
been  the  order  of  a  court ;  but  even  then  it  would  have 
been  bad,  as  inconsistent  with  the  latter  part  of  sect.  29. 
It  is  irregular,  also,  because  it  requires  51.  to  be  paid  in 
addition  to  costs,  whereas  one  instalment  of  105.  had 
already  been  paid.  Morse  v.  James  {d)  shews  that, 
although  an  officer  may  justify  under  an  erroneous 
process,  that  is  only  where  the  process  issues  from  a 
court  having  jurisdiction.  It  also  appears  from  that 
case  that,  if  an  officer  joins  with  another  party  in  plead- 
ing, and  the  plea  is  insufficient  to  justify  that  party,  it 
fails  also  as  to  the  officer  (e).  The  defendants  here 
have  not  shewn  (as  it  lay  on  them  to  do)  the  legality 
of  the  original  order :  on  the  contrary,  the  reduced  debt 
appears  to  be  part  of  a  debt  of  8/.,  the  residue  of  which 
has  been  neither  paid  nor  foregone. 

Cw\  adv.  vidL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  material  facts,  his  Lord- 
ship proceeded  as  follows. 

(a)  10  Rep.  6S  6.  {b)  IFiUet,  30. 

(c)  S  Ji.  cjt  £•  433.  (d)  mUet,  132. 

(e)  This  was  cot  one  of  the  points  for  argument  annexed  to  the  pre- 
sent case. 
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The  cases  of  these  defendants  are  to  be  considered 
separately.  And  we  are  of  opinion,  in  the  first  place, 
that  the  action  is  well  brought  against  the  defendant 
Morris.  The  twenty-ninth  section  of  the  act  provides 
that,  where  an  order  is  made  for  payment  of  money  by 
the  commissioners  of  the  court,  the  **  commissioners 
present  in  court"  may  award  execution  against  body 
or  goods ;  and  then  the  clerk  of  the  court,  at  the  prayer 
of  the  party,  may  issue  a  precept  under  his  hand  and 
seal  in  the  nature  of  a  ca.  sa.  or  fi.  fa.  to  the  seijeant, 
who  may  execute  the  same.  This  provision  meets  the 
case  of  an  order  for  payment,  and  award  of  execution, 
for  the  entire  sum,  where  all  is  to  be  paid  at  once ;  and 
it  distinguishes  between  the  act  of  the  commissioners 
and  the  act  of  the  clerk,  allowing  the  latter  to  issue  the 
precept  on  the  prayer  of  the  party  to  himself,  and  with- 
out any  further  application  to  the  court.  And  this  is 
analogous  to  the  proceedings  in  courts  of  common  law, 
where  the  judgment  pronounced  leaves  no  more  for  the 
judicial  interference  of  the  court,  and  where  execution 
issues  for  the  entire  sum  at  the  application  of  the  party 
to  the  officer  of  the  court 

But  the  statute  provides,  in  the  same  section,  for  an- 
other case,  enacting  that  the  commissioners  may,  from 
time  to  time,  if  they  think  fit,  for  the  ease  of  the  de- 
fendant, order  any  debt  due  to  be  paid  by  several 
instalments,  and  under  such  terms  and  conditions  as 
may  appear  to  them  reasonable  and  just  for  the  ease  of 
the  defendant  and  security  of  the  plaintiff;  and  the 
commissioners  present  in  court,  in  case  any  default  of 
any  such  instalments  shall  afterwards  be  made,  may,  at 
the  instance  of  the  plaintiff,  and  tipon  due  proof  of  the 
said  defaultj  award  execution  against  the  defendant  for 
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the  whole  debt,  or  such  part  as  shall  then  remain  un-     ^^  *»*•• 

1841. 
paid,  together  with  such  further  costs  as  to  them  shall  1_ 

seem  just  and  reasonable.  This  enactment,  in  which  all  "»»«^» 
analogy  with  the  proceedings  of  the  ordinary  courts  of  Mabw». 
law  is  departed  from,  appears  to  us  clearly  to  reserve 
several  matters  for  the  judicial  discretion  of  the  com- 
missioners. In  case  of  a  default  in  paying  any  one  of 
the  instalments,  they  may  award  execution  for  the 
whole,  or,  under  the  circumstances,  they  may  think  the 
non-payment  reasonably  explained,  and  leave  their 
former  order  untouched ;  and  they  are  to  moderate  the 
further  costs,  as  to  them  shall  seem  just  and  reasonable. 
Accordingly,  the  commissioners  must  be  present  in 
court,  and  there  must  be  due  proof  of  the  default* 

Now,  it  is  clear  that,  in  the  present  case,  the  commis- 
sioners thought  fit  to  proceed,  as  to  the  order  for  pay- 
ment,  under   this  latter   branch   of  the   section,   and 
although  in  the  same  order  they  state  that  execution  is 
to  issue  unless  the  payments  are  duly  made,  that  must 
either  be  understood  execution  according  to  the  man- 
ner, and  with  the  guards,  provided  by  the  statute,  or  it 
would  be  void.     For  the  commissioners  cannot  abdicate 
their  judicial  functions  and  delegate  them  to  their  clerk  : 
they  must  act  judicially  in  court,  have  due  proof  made 
before  them,  and  then  award  as  to  them  seems  just  and 
reasonable.     The  same  section  empowers  them,  when 
they  award  payment  to  be  made  by  instalments,  to  re- 
quire security  from  other  persons  for  the  payment,  and 
in  case  of  default  to  award  execution  against  such  per- 
sons.    It  was  not  contended  that  the  same  course  might 
have  been  pursued  against  sureties  if  any  had   been 
ordered,  as  has  been  taken  against  this  plaintiff;  and  , 
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yet  there  is  but  one  sentence  and  the  same  wording  for 
both  cases. 

It  is  said,  however,  that  this  mode  of  proceeding  is 
valid,  because  the  case  finds  it  to  be  according  to  the 
practice  of  the  court;  and  that  in  this  particular  case  it 
must  be  taken  to  have  had  the  sanction  of  the  court  as 
much  as  if  there  had  been  a  special  order  made  for  the 
purpose.  But  the  answer  to  this  argument  is,  that  the 
commissioners  have  no  power  to  make  such  a  practice 
as  this,  or  such  an  order  at  the  time  of  the  judgment^  be- 
cause, if  made  then  prospectively,  it  dispenses  with  that 
proof  of  non-payment  which  the  statute  requires,  and 
with  the  exercise  of  any  discretion  *  on  their  patt  as  to 
the  execution  or  further  costs.  We  think,  therefore, 
that  this  direction  for  the  issuing  of  execution,  enj^fted 
on  the  original  judgment  and  made  part  of  it,  must 
be  considered  not '  merely  as  irregular,  but  atiullity: 
and,  if  so,  the  clerk  has'  issued  a  warrant  without 
any  authority,  which  therefore  cannot  protect  him ;  and 
he  is  liable  for  the  imprisonment  occasioned  by  its 
execution. 

The  case  of  the  defendant  Whitham^  however,  stands 
on  very  different  gi*ounds.  He  is  the  ministerial  officer 
of  the  commissioners,  bound  to  execute  their  warrants, 
and  having  no  means  whatever  of  ascertaining  whether 
they  issue  upon  valid  judgments  or  are  otherwise  sus- 
tainable or  not.  There  would  therefore  be  something 
very  unreasonable  in  the  law  if  it  placed  him  in  the 
position  of  being  punishable  by  the  court  for  disobe- 
dience, and  at  the  same  time  suable  by  the  party  for 
obedience  to  the  warrant  The  law,  however,  is  not 
60.     His  situation  is  exactly  analogous  to  that  of  the 
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sheriff  in  respect  of  process  from  a  superior  court ;  and 
it  is  the  well  known  distinction  between  the  cases  of  the 
party  and  of  the  sheriff  or  his  officer,  that  the  formeri 
to  justify  his  taking  body  or  goods  under  process,  must 
shew  the  judgment  in  pleading,  as  well  as  the  writ ;  but 
for  the  latter  it  is  enough  to  shew  the  writ  only; 
Cotes  ▼•  MickiU  {a) ;  Moravia  v.  Slqper  (i).     It  was  said, 
indeed,  for  the  plaintiff,  that  these  and  the  numerous 
other  authorities  which  might  be  cited  to  the  same  effect 
all  went  upon  the  principle  that  the  proceeding,  how- 
ever irr^ular,  was  the  act  of  the  court;  but  that  here 
the  precept  or  warrant  was  found,  in  effect,  to  have 
issued  without  any  authority  from  the  court;  and  Morse 
v.  James  (c)  was  cited :  but  in  that  case  the  officers  of  the 
court  chose  to  join  in  pleading  with  the  party,  and  set  out 
tlie  whole  proceedings ;  having  dpne  that,  unnecessarily 
for  them,  they  were,  of  course,  bound  by  the  defects 
apparent  on  their  plea.    Philips  v.  Biom  {d)  and  Smith 
▼.  Bouchier  {e)  are  authorities  to  shew  that,  where  an 
officer  for  whom  the  writ  or  warrant  alone  would  have 
l^een  a  justification  joins  in  pleading  with  the  party  for 
whom  it  would  not,  and  who  can  only  defend  himself 
on  the  validity  of  the  judgment  or  proceeding,  he  fore- 
goes the  benefit  of  the  warrant.     Morse  v.  James  (c)  is, 
therefore,  not  in  contradiction  to  the  general  course  of 
authorities ;  and,  as  the  subject  matter  of  the  suit  was 
within   the  general  jurisdiction  of  the  commissioners, 
and  the  warrant  appeared  to  have  been  regularly  issued, 
we  think  Whitham  was  well  defended  by  it,  no  such 
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(a)  3  Lev.  20. 
(c)   mUei,  122, 
(tf)  2  Sir.  993. 

VOL.1.   N.8. 


(6)  jrtUeh  30.  34. 
(d)  1  Str,  509. 
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point  having  been  made  as  in  the  two  cases  cited  from 
Strange^  to  deprive  him  of  its  protection* 

Judgment  for  plaintiff  against  Mams. 

Judgment  for  defendant  Whitham  {a). 


(a)  See  the  next  case. 


1841.] 


The  following  case  was  decided  in  Trinity  term,  1841* 

Carratt  v.  Morley,  Goodwin,  Marshall, 
W.  Rainet,  Soulby,  E.  Rainey,  Richard- 
son, and  Horn. 


Plea,  Not  guilty  (by  statute).     Issue  thereon. 
On  the  trial,  before  Lord  Abinger  C.  B.,  at  the  Lin- 


Bjttid.47G.3.  npRESPASS    for    assault  and  felse  imprisonment 

c.  Ixxviil,  en-        JL 
titled  «  An  act 
for  the  more 
ipeed  J  and 
easy  recorery 

of  unall  debts  in  the  sokes  of  BoUngbrooke  and  Homcattlef  and  other  places,  in  the  county 
of  Xmco/n,'*  certain  commissionen  are  <*  constituted  a  court  of  justicesby  the  name  and 
style  of  *  The  Court  of  Requests  fir  the  sokes  of  BoUngbrooke  and  HomctuUe^  and  wapenUike 
ofCtmdkshoe  {except  the  parishes  ofH,,  S,,  mid  F,),  in  the  eomUy  of  Lincoln ;  and  fir  the 
wapentake  of  G,,"  &c.  (enumerating  several  wapentakes,  parts  of  others,  and  five  parishes), 
***inthe  stud  county,*  **  and  are  authorised  to  hear  causes  of  certain  kinds,  where  the  dei.* 
fendant  is  residing  within  the  places  mentioned  (except  the  wapentake  of  W.  and  certain 
parishes  named),  or  keeping  house,  &c.,  or  using  any  market,  or  seeking  a  livelihood,  or 
in  any  way  trading  &c.,  within  the  same;  and  thereupon  to  give  judgments,  and  at^ard 
execution  against  body  or  goods.  The  clerks  and  their  deputies  are  required  to  issue  all 
precepts  required  by  the  act,  and  the  seijeants  to  execute  them ;  and  the  seijeanis,  in  case 
of  neglect,  are  liable  to  make  compensation,  and  to  be  fined. 

2i,  summoned  C  in  the  Court.  Five  commissioners,  on  the  hearing,  ordered  execution 
against  the  body  of  C. ;  the  deputy  clerk  issued  a  precept  thereon,  and  delivered  it  to  a 
Serjeant,  who  arrested  C.  C.  sued  2i.,  the  commissioners,  and  the  seijeant,  for  fidae  im- 
prisonment On  the  trial,  it  appeared  that  C.  resided  in  the  excepted  wapentake  of  W,  ; 
and  it  was  not  shewn  that  any  evidence  was  given  before  the  Court  of  Requests  tending 
to  bring  C  within  their  jurisdiction.  The  precept  described  the  Court  as  7^  Court  of  Be- 
guests  fir  the  sokes  of  Boiinglfrooke  and  Homcastle,  and  other  places  in  the  co%aUy  of 
JJncoln,  None  of  the  proceedings  stated  any  fact  shewing  C,  to  have  been  within  the 
jurisdiction  of  the  Court.     Held, 

1.  That  the  commissioners  were  liable  in  trespass  for  proceeding  without  jurisdiction. 

8.  That  it  lay  on  them  to  shew  that  proof  of  jurisdiction  had  been  given ;  and  that 
the  jurisdiction  could  not  be  inferred  merely  from  their  having  acted. 

5.  That  the  commissioners  were  not  liable  for  the  fault  in  the  precept. 
4.  That  the  seijeant  was  not  liable  for  the  want  of  jurisdiction. 

'    5.  But  that  he  was  liable  for  executing  the  precept  which  misdescribed  the  court. 

6.  That  M.  was  not  liable  at  all. 
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cclnshtre  Summer  assizes,  1839,  the  fbUowing  facts  ap^     Newaeriet. 

,                                                                                      1841. 
peared.  .  .       


By  Stat.  47  G.  3.  sess.  2.  c.  Ixxviii.  (cited  antfe,  p.  6. (a)}^      Caeea« 
two  local  acts,  stat.  18  6.3.  c.  34.  and  statl19  6.d.      Moeuet. 
€.  43.,  for  the  recovery  of  small  debts  in  certain  p\nc^ 
in  Lincolnshire,  are,  with  some  exceptions,  repealed; 
sect.  4  preserving  stat  19  6. 3.  c.  43.  so  far  as  regards 
the  wapentake  of  Wraggoe. 

By  sect  5,  certain  commissioners  thet^iri  nilmed,  and 
their  successors,  "^^  shall  be  and  are  hereby  cbnstituted  a 
coart  of  justice,  by  the  name  and  stile  of  *'The  cdnlt  of 
requests  for  the  sdkes  of  BoUngbirodke  and  Horncastlif 
and  wapentake  of  Cdndleshoe  (except  the  pbrfshe^  of 
Hagnabyj  Weltcn  in  the  Marsh,  Steeping  Magnti,  an& 
Firiby\  in  the  county  of  Lincoln  ;  and  for  the  wapen- 
takes of  Gartree,  Louth'Eske,  Ludbdrough,  Catesworthj 
HiUj  aM  WaMcr<^,  the  nbrth'  and  south  divisions  of 
the  wapentake  of  Yarborough,  such  parts  of  the  wdpen^ 
take  of  Miinleyns  lie  east  of  the  river  \ZV^fi/,' and  th^ 
parishes  of  PakUngworih,  Budingthorpe,  Snarford,  Pnei* 
thorpe,  and  Hanworth,  in  the  said  county."* 

•Sect.  6  enacts  that  the  Commissioners  present  at 
meetings  to  be  held  in  pursuance  of  the  act,  not  being 
less  than  five  (or,  by  sect  7,  three,  if  the  sum  to  be 
recovered  do  not  exceed  405. ),  are  <*  authorised  and 
empowered  to  hear  and  determine  all  such  actions 
and  causes  as  are  hereinafter  mentioned,  and  to  give 
such  judgments,  and  to  make  such  orders  and  de- 
crees therein,  and  to  award  execution  thereupon,  with 
the  costs  against  the  body  or  bodies,  or  against 
the  goods  and  chattels  of  all  and  every  the  person 

(a)  See  other  eictERCtf  ftom  tha  statntiy  pp.  $— 4k  entd. 

C  2 
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and  persons  against  whom  they  shall  give  any  such 
judgment,  or  make  any  order  or  decree,  as  to  them 
shall  seem  just  in  law  and  equity.''  Sect.  11  provides 
for  the  appointment  of  clerks  and  their  deputies,  and 
seijeants.  Sect.  12  prescribes  duties  of  the  clerks  and 
their  deputies  (see  ante,  p.  6.).  Sect.  14  enacts  <^that 
the  respective  clerks  of  the  said  court,  or  their  re- 
spective deputies,  shall  do  and]'perform  all  such  acts, 
matters,  and  things  in  their  respective  offices  as  they 
shall  be  directed  or  appointed  by  the  said  commis- 
sioners to  do  and  perform ;  and  the  several  Serjeants  of 
the  said  court  shall  serve  all  summonses  and  subpoenas, 
and  execute  such  warrants,  orders,  and  precepts,  and 
do  and  perform  all  such  other  acts,  matters,  and  things 
as  may  be  required  to  be  done  and  performed  by  them 
respectively  by  virtue  of  this  act." 

Sect.  18  enacts  that  it  shall  *^  be  lawful  to  and  for  any 
person  or  persons  (whether  such  person  or  persons  shall 
reside  within  the  jurisdiction  of  the  said  court  or  not) 
having  any  debt  or  debts  upon  any  contract  or  agree- 
ment, or  upon  the  balance  of  account,  or  for  or  in  respect 
of  wages,  rent,  or  arrears  of  rent,  or  otherwise  howsoever 
(save  and  except  as  herein  mentioned),  not  exceeding  the 
value  of  5/.,  due  or  owing  or  belonging  to  him,  her,  or 
them  in  his,  her,  or  their  own  right,  or  in  the  right  of 
any  other  person,"  &c.,  "  by  or  from  any  other  person 
or  persons  whomsoever  inhabiting,  residing,  or  being 
within  any  or  either  of  the  said  several  sokes,  wapen- 
takes, parishes,  and  places  herein  mentioned,  (except  the 
parishes  of  Hagnahy^^  &c.,  *'  and  wapentake  of  JVraggoe 
aforesaid)  or  keeping  or  using  any  house,  coach-house, 
warehouse,  wharf,  quay,  lodging,  shop,  shed,  stall,  or 
stand,  or  using  or  frequenting  any  market  or  markets 
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tbere,  or  seeking  a  liveliliood,  or  in  any  way  working,     ^^ 
trading,  or  dealing  within  the  same,  to  apply  to  any  ^ [ 


clerk  or  deputy  clerk  of  the  sdid  court  for  the  time  Ca»eatt 
being,  who  shall  thereupon  in  due  course  make  out  and  Hoeut. 
deliver,  or  cause' to  be  made  out  and  delivered  to  one 
of  the  Serjeants  of  the  said  court  for  the  time  being,  a 
summons,''  &c*  (describing  the  proems  and  mode  of 
service).  Sect  20  authorises  the  commissioners,  if  the 
defendant  do  not  appear,  to  hear  the  cause  oti  the  part 
of  the  plaintiff,  upon  proof  of  service,  **  and  to  make 
such  order,  decree,  or  judgment  therein,  and  to  award 
such  reasonable  costs  of  suit,  as  to  them  shall  seem 
most  agreeable  to  equity  and  good  conscience."  Sect.  22 
describes  the  nature  of  the  disputes  on  which  the  com- 
missioners may  decide. 

Sect  29  enacts  that  in  any  cause,  action,  or  case  in 
which  the  commissioners  shall  have  made  an  order  or 
decree  for  the  payment  of  money,  it  shall  be  lawful  for 
the  said  commissioners  present  in  court  to  award  execu- 
tion against  body  or  goods,  and  thereupon  for  the  re- 
spective clerks  and  their  deputies,  at  the  prayer  of  the 
party  prosecuting,  to  issue  a  precept  under  their  respec- 
tive band  and  seal,  by  way  of  ca.  sa.,  or  fi.  fa.,  to  the 
respective  seijeants  of  the  said  court,  who,  by  virtue  of 
such  precept  upon  execution  against  the  body,  shall 
and  may  take  such  party,  being  within  the  jurisdiction, 
and  carry  him  to  any  common  gaol  or  prison  in  the 
said  county  of  Lincoln^  there  to  remain  "  Sec*  (See  the 
clause  more  fully  stated,  ant^,  p.  8.).  Sect  82  enacts 
that,  if  the  party,  against  whose  body  execution  shall 
issue,  shall,  before  being  apprehended  or  before  the  ex- 
piration of  the  term  of  his  imprisonment,  pay  the  debt, 

c  3 
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VtimmL      eoBtL  wod  fees,  the  execution  shall   be  sopersededU 
*        Sect  36  regulates  the  times  for  which  imprisonment 


Camas  mgj  be  awarded,  according  to  the  amount  recovered ; 
'*^  where  the  debt  or  damages  (exclusive  of  costs)  is  or 
are  above  40il,  and  does  or  do  not  exceed  SL9  then  not 
more  than  sixty  days." 

'  Sect.  45  enacts  '*  that  if  any  seijeant  or  serjeants, 
or  other  officer  or  officers  of  the  said  court  employed 
to  serve  any  execution,  shall,  by  wilful  neglect,  omis* 
sioD,  or  connivahce,  cause  or  suffisr  the  party  or  parties 
Ugainst  whom  such  execution  shall  be  awarded  to  es- 
cape or  abscond,  or  the  goods  of  such  party  or  parties 
to  be  carried  away  or  secreted,  so  that  such  execu- 
tion shall  not  have  its  due  effisct,  it  shall  and  may 
be  lawful  to  and  for  the  said  commissioners,  or  any 
three  or  more  of  them,  upon  complaint  and  due  proof 
thereof  made  upon  the  oath  "  &c.,  **  to  order  such  ser^ 
jeant  or  Serjeants,  or  other  officer  or  officers,  to  pay 
the  sum  or  sums  of  money  for  which  such  execution 
was  awarded  to  the  party  or  parties  complaining,  and 
to  enforce  the  payment  thereof  by  the  same  ways  and 
means  as  are  herein  provided  for  the  recovery  of  hiSf 
her,  or  their  debt  or  debts;  and  it  shall  and  may  be 
lawful  to  and  for  the  said  commissioners,  or  any  three 
or  more  of  them,  and  they  are  hereby  enabled,  to  im- 
pose any  fine,  not  exceeding  20/.  for  every  such  offence^ 
on  such  seijeant  or  seijeants,  or  other  officer  or  o& 
ficers ;  *'  &c. 

The  defendant  MorUy  summoned  the  plaintiff  for  an 
alleged  debt  before  the  Court  constituted  by  the  above 
statute.  The  plaintiff  not  appearing,  the  commis- 
sioners proceeded  to  hear  the  cause  on  the  part  of 
Morley  alone,  under  sect.  20.      The   plaintiff  in   fact 
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resided  in  the  wapentake  of  Wraggoe;  and  it  did  not     N^mhain. 

1841* ' 
appear,  cm  the  present  trial,  that  any  evidence  was  given  * 


befinrfe  the  oommissioners  of  his  residing  within  their  Ca»eaw 
jnriidiction,  or  of  bis  otherwise  coining  within  the  Mo»l«w 
jmiidfetion,  as  given  by  sect  18.  The  defendants 
GasKfam,  ManhaU^  W.  Bainey,  SouUnfj  E.  Rainey,  and 
iZJobiribafi,  were  commissioners  who  acted  in  the 
oomt  of  requests  on  the  day  when  the  caase  was 
beiklrd  there;  bat  Bichardson  had  <)uitted  the  court 
before  the  cause  was  called  on.  The  court,  by  their 
jnd^gment,  found  that  the  debt  was  proved,  and  ordered 
the  eomndttal  of  the  plaintiff  to  prison,  in  the  common 
gaol  or  house  of  correction  at  SpUshy^  for  sixty  days, 
unless  the  debt  and  costs  should  be  in  the  meantime 
paid.  The  deputy  clerk  in  court  thereupon  issued  a 
precept  under  his  hand  and  seal,  directed  to  the  de- 
fendant Hcm^  who  was  a  seijeant  of  the  court,  and  to 
the  keeper  of  the  house  of  correction,  by  way  of  capias 
ad  satisfiu^iendum,  for  taking  and  committing,  &c.,  the 
plainti£^  unless  9/.  for  the  debt,  lis.  9d.  for  costs  of 
soil^  and  the  costs  of  execution,  were  in  the  meantime 
paid  to  defendant  Morley.  The  precept,  instead  of 
describing  the  court  by  its  style,  as  given  in  sect.  5, 
described  it  as  **  The  Court  of  Requests  for  the  sokes 
of  BaUnghrooie  and  Hcmcastle^  and  other  places,  in 
the  county  of  lincoln^  following  the  title  of  the  act 
The  precept  was  delivered  to  Horn  ;  and  he  arrested 
the  plaintiff,  who  thereupon  paid  him  4/.  Is.  Sd.,  the 
amount  of  the  debt,  costs,  and  costs  of  execution. 
None  of  the  proceedings  in  the  court  of  requests  stated 
ihalCarratt  was  within  the  jurisdiction  of  that  court, 
or  any  fact  tencBng  to  shew  jurisdiction. 

c  4 
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Vohofu!  I.         The  Lord  Chief  Baron  was  of  opinion  that  the  de- 

•  1841. 
'___  fendant  Morley  was  not  liable  under  these  circumstances. 


CIeaati  Jjq^  jhi^j;  fforn  was :  and  he  expressed  a  doubt  as  to  the 
JMbELBT.  liability  of  the  five  defendants  who  acted  as  commis- 
sioners. Under  his  Lordship's  direction,  a  verdict  was 
found  against  Hontj  and  for  the  other  defendants ;  and 
leave  was  given  to  the  plaintiff  to  move  to  enter  a  ver- 
diet  against  Morley  and  the  five  commissioners.  Good' 
wifij  Marshall^  W.  Rainey^  SouUy^  and  E.  Rainey^  and 
to  the  defendant  Horn  to  move  for  a  nonsuit  or  a 
verdict  for  him.  In  Michaelmas  term,  1839,  White- 
hurst  on  behalf  of  the  plaintiff,  and  Clarke  on  behalf  of 
the  defendant  Honij  obtained  rules  accordingly.  In  the 
sittings  after  Hilary  term,  1841  (a), 

Balgty  and  Clarke  shewed  cause  against  the  rule 
obtained  on  behalf  of  the  plaintiff,  and  supported  the  rule 
obtained  on  behalf  of  the  defendant  Horn.  The  commis- 
sioners have  here  adjudicated  under  ss.  20.  and  22. : 
the  officer,  by  sect.  14,  is  required  to  execute ;  and  it  is 
enough  that  he  obeyed  a  warrant  signed  by  the  deputy 
clerk  under  ss.  12  and  29.  Andrews  v.  Morris  {b)  is  a 
direct  authority  on  this  point  The  objection  to  the 
description  of  the  court  cannot  affect  the  serjeant ;  he 
does  not  make  the  precept;  nor  was  it  necessary  to 
give  the  title  of  the  court  at  all.  Morley^  who  sued 
l)elow,  cannot  be  liable  for  the  act  of  the  court  in  which 
he  sued,  there  being  no  pretence  for  saying  that  he  was 

(a)  Febrvumf  4th,  1841.  Before  Lord  Denman  C.  J.  and  IMtledak  J. ; 
and  Fdnuary  5th,  before  Lord  Denman  C.  J.,  LiUledale  and  PaUeson  Js. 
An  objection  to  the  jurisdiction  was  taken  in  respect  of  the  nature  of  the 
demand :  but  it  became  unnecessary  to  decide  on  this. 

(6)  Antd,  p.  S. 
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knowingly  or  maliciously  acting  against  law ;  Cohen  v.     ifew  Seriet. 

Morgan  (a).     Then,  as  to  the  commissioners,  Caive  v.  * 

Mountain  (6)  shews  that  a  mere  charge  which,  if  true,  Caeaatt 
would  give  jurisdiction,  is  sufficient  to  justify  parties  MoKtrr.  * 
acting  in  a  judicial  capacity.  An  error  in  the  particular 
form  of  the  process  cannot  affect  them,  because  the 
process  is  not  their  immediate  act  Indeed  the  objec- 
tion to  the  description  of  the  court  in  the  process  is  in 
favour  of  the  commissioners;  unless  the  court  has 
acted,  they  cannot  be  liable ;  and  the  objection  assumes 
that  it  is  not  their  court.  If  there  be  an  excess  of  juris- 
diction, the  proper  remedy  is  by  prohibition,  as  in 
Roberts  v.  Humhy  (c).  But  there  is  no  want  of  juris- 
diction :  sect  18;is  satisfied  by  Morley  having  used  and 
frequented  a  market  within  [the  jurisdiction.  It  is  true 
that  the  trading  should  go  so  far  as  substantially  to 
amount  to  gaining  a  livelihood ;  Jeiiks  v.  Taylor  (cQ, 
Stephens  v.  Deny  (e),  [Lord  Denman  C.  J.  It  does  not 
appear  that  any  proof  of  such  trading  was  given  here.] 
The  facts  must  be  assumed  to  be  in  conformity  with 
the  judgment,  since  the  Court  was  to  judge  of  them ; 
Brittain  v.  Kinnaird  {g\  Aldridge  v.  Haines  (A). 

Goulbum  Serjt  and  Whitehurst^  in  support  of  the  rule 
obtained  on  behalf  of  the  plaintiff,  and  against  the  rule 
obtained  on  behalf  of  Horn.  Horn  has  acted  with- 
out authority ;  the  warrant  is  entitled  as  of  a  Court 
which  does  not  exist :  the  correct  style  of  the  court  be- 

(a)  6  D.4;  n.  8.  (6)  1  Man.  ^  Gr.  257. 

(c)  3  M.f^  W.  ISO. 

{d)  I  M.ir  ^'  578.     S.  C  2>r.  §•  Gr.  940. 

(e)  16  East,  147.  (g)  1  JBr.  i  S.  432. 

(A)  2B.i  Ad.  895. 
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Vokum  L      fore  wluch  MorUy  appeared  is  given  in  sect.  5.    This 
[ distiDguisbes  the  present  case  from  Andreaas  v.  Mar^ 


Cauatx  f^  ^£,)^  where  the  warrant  shewed  no  defect  Horn  is 
Mouir.  therefore  liable  in  trespass,  as  well  for  the  &ult  in  the 
precept,  as  for  the  want  of  jurisdiction  on  the  part  of 
the  commissioners ;  and  the  commissioners  are  liable  on 
the  second  ground  at  least.  In  The  Case  of  the  Mar^ 
^Isea  (b)  it  was  held  that,  where  there  is  no  jurisdic- 
tion, process  is  no  protection  against  an  action  of  tres- 
pass. Perkin  v.  Proctor  (c).  Miller  ▼.  Seare  (rf).  Smith  v. 
Bouehier  (^),  are  to  the  same  effect ;  and  the  doctrine 
was  assumed  mH^ginson  v.  Martin  (g).  In  Com. Dig. 
Pleader,  (8  M  S^.VJt  is  said,  *'  An  officer  of  an  inferior 
court  may  justify  acting  under  process  which  is  only 
voidable,  but  not  under  void  process  "  {h) :  <Mf  a  man 
has  an  authority  given  by  statute,  and  does  not  pursue, 
or  abuses  his  power,"  trespass  lies ;  Com.  Dig.  TVes^ 
pass,  (C  2.)  (t).  That  an  action  lies  for  suing  where 
there  is  no  jurisdiction,  is  laid  down  in  Com.  Dig. 
Courts,  (P  \5.\  where  1  Boi.  Abr.  B^5.  Court,  (L),  and 
Goslin  V.  Wilcock  (k)  are  cited.  Trespass  lies  against 
a  justice  of  peace  if  the  conviction  be  so  drawn  up  as 
not  to  shew  jurisdiction.  If  the  plea  here  had  been 
special,  it  must  (except  in  the  case  of  the  officer  Horn) 
have  alleged  the  &ct  of  jurisdiction :  Monsoia  v.  Sloper  (/)• 
[Lord  Denman  C.  J.  The  question  is,  whether  the 
judgment  do  not  prove  the  fact]  That  would  be  a 
very  dangerous  doctrine,  and   would  enable  inferior 

(a)  Ant^  p.  3.  (6)  10  Rep.  68  b.  76  a. 

(c)  S  ITtZf.  S82.  (d)  2  W.  BL  1141. 

(e)  S  Str.  993.  (g)  2  Mod.  195. 

(A)  4th  ed.  Citing  Morse  ▼.  James^  WUles^  122. 
(i)  RdTerriDg  to  IFaUer  ▼.  RumbaO,  4  Mod.  391. 
(A)  2  mU.  302.  (0   ff^U^'f  SO. 


nr.  VICTORIA.]  27 

ooorts  to  give  themselves  jurisdiction.    It  might  as  rea-  yew  Series. 
sonably  be  said  that,  if  the  judgment  and  precept  were, 

on  their  fisice,  issued  to  enforce  a  claim  for  6/.,  they  Ca&katt 

would  protect  the  defendants.  Mobut. 

Cur.  adv.  vuU. 


.  Lord  Denman  C.  J.,  in  the  Trinity  term  following 
(May  25th,  IS^l),  delivered  the  judgment  of  the  Court 

Morley  s\xed  Carratt  as  a  resident  within  the  jurisdic- 
tion of  the  court  of  requests  for  the  sokes  of  Boling* 
hrooke  &c.,  and  obtained  judgment  by  default  against  ' 
him,  his  residence  being  in  the  wapentake  of  Wraggoej 
which  is  expressly  exempted  from  the  jurisdiction  of 
the  court  He  brought  trespass  against  Morley  who 
sned  him,  against  sqc  of  the  commissioners  who  signed 
the  warrant  or  capias,  and  against  Homy  the  officer  who 
arrested  him  and  so  obtained  the  money  from  him. 
The  plea  was  Not  Guilty,  by  statute. 

On  the  trial.  Lord  Jbinger  thought  Morley^  the  plain- 
tiff in  the  Court  below,  not  liable,  inasmuch  as  he  had 
only  stated  his  case  to  the  commissioners,  who  pro- 
ceeded to  adjudge  upon  it :  he  had  some  doubt  whether 
the -conmiissioners  were  liable,  because  they  did  not 
make  the  warrant ;  and  it  was  argued  that  Horn,  the 
officer,  was  not  liable,  because  the  warrant  would  pro- 
tect him.  Leave  was  therefore  reserved  to  move  for  a 
nonsuit  generally ;  and,  on  the  other  hand,  for  a  verdict 
against  all  the  defendants  except  one,  who  was  shewn 
to  have  been  absent  when  judgment  was  given  and  the 
warrant  was  issued,  or  against  such  of  them  as  this 
Court  should  hold  to  be  liable. 

We  have  heard  the  rules  argued,  and  are,  in  the 
first  place,  clearly  of  opinion,  with  the  Chief  Baron, 
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1841. 
'  before  stated.     Cohen  v.  Morgan  {a)  was  cited  at' the 


Caeeatt  bar  from  Dcnding  and  RylancCs  Reports  ;  and  it  is  clear 
MoELKT,  from  that  and  other  cases,  and  upon  principle,  that  a 
party  who  merely  originates  a  suit  by  stating  his  case  to 
a  court  of  justice  is  not  guilty  of  trespass,  though  the 
proceedings  should  be  erroneous  or  without  jurisdic- 
tion. 

The  doubt  as  to  the  commissioners'  liability  arose 
from  the  possibility,  as  the  case  was  undefended,  that 
*  there  might  have  been  evidence  to  convince  them  that 
the  defendant  in  that  suit  resided  within  their  jurisdic- 
tion. Nothing  of  this  sort,  however,  appears ;  nor  can 
we  be  justified  in  inferring  it  from  the  mere  fact  that  the 
court  acted  in  a  manner  which  requires  it  to  warrant 
their  proceeding.  They  ordered  that  Carratt  should 
be  committed  to  the  House  of  Correction  for  sixty  days, 
unless  the  debt  and  costs  were  first  paid.  The  warrant 
thereupon  made  out  by  the  clerk  was  made  by  their 
order ;  and,  being  without  legal  authority,  they  are  lia- 
ble in  trespass  for  the  imprisonment  which  ensued. 
The  warrant  itself  was  objectionable  and  void,  not  truly 
describing  the  court  of  requests,  nor  following  a  style 
and  form  prescribed  by  the  act.  This  ought  to  be  con- 
sidered as  the  act  of  their  clerk,  not  of  themselves;  but 
they  would  have  been  liable  for  the  excess  of  jurisdic- 
tion, however  perfect  the  form  of  the  warrant  might 
have  been. 

This  defect  in  the  warrant,  however,  deprives  the 
officer  of  a  justification  which  he  would  have  possessed 

(a)  6  2>.  §>  R.  8.     See  Fainter  y.  Liverpool  Gat  Company,  S  A.  (f 
£.433. 
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if  it  had  been  corrector  even  substantially  good.  In 
that  case,  the  recent  decision  of  this  Court  in  Andrews 
▼•  Harris  {a)  would  have  applied  ;  but,  as  the  warrant 
here  was  such  as  no  law  authorised,  it  can  be  considered 
as  no  more  than  waste  paper,  and  can  afford  no  jus* 
tification.  There  the  officer  was  misled  by  the  clerk 
fbrnbhing  him  with  a  warrant  good  in  form,  and  issued 
according  to  the  practice  of  the  Court,  though  tlie  cause 
was  beyond  its  jurisdiction.  Here  the  cause  was  beyond 
the  jurisdiction,  and  the  warrant  was  contrary  to  the 
practice. 

The  rule  for  a  nonsuit  must  therefore  be  discharged  ; 
and  so  must  that  for  entering  a  verdict  against  MorUy. 
We  think  the  course  taken  at  Nisi  Prius  perfectly  cor- 
rect 

Rules  accordingly. 
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(a)  Anti,  p.  S. 


John  Lynch,  by  Elizabeth  Lynch,  his  Mother 
and  Guardian,  v.  Nurdin. 


CASE.   The  declaration  stated  that  defendant,  on  &c..  Defendants  >  v^-**  - 
negligently  left 

was  possessed  of  a  cart,  and  of  a  horse  then  har-  his  horse  and 
nessed  to  the  same.     That  defendant  carelessly  behaved  {„  ^he  street, 
and  conducted  himself  in  and  about  the  management  of  child  seven 
the  said  cart  and  horse,  and  carelessly,  negligently,  and  y***"  the'cart 
improperly  left  the  said  cart  and   horse  in  a  certain  »«  P*"y J.  "": 

*      *^       "^  other  child  in- 

common  highway  without  anybody  to  take  care  of  the  cautiously  led 

•^  ^  the  horse  on ; 

same ;  and  the  said  cart  and  horse  of  defendant,  by  and  and  piainUff 

was  thereby 

thrown  down  and  hurt. 

Held,  that  defendant  was  liable  in  an  actkm  on  the  case,  though  plaintiff  was  a  tres- 

paaaer,  and  contributed  to  the  mischief  by  his  own  act.     And  that  it  was  properly  left  to 

the  jury,  whether  defendant's  conduct  was  negligent,  and  the  negligence  causal  the  injury^ 
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through  his  carelessness,  negligence,  and  improper  con« 
duct  in  that  behalf,  then  ran  and  struck  with  great  force 
and  violence  against  plaintiff,  then  lawfully  being  in 
the  said  highway,  and  then  with  great  force  &G.: 
various  injuries  were  then  stated,  by  means  of  which 
plaintiff  became  and  was  sick,  lame,  &c*  Pleas,  Not 
guilty,  and  that  defendant  was  not  possessed  of  the  cart 
and  horse.     Issues  thereon. 

On  the  trial,  before  WiUiamsJ.^  at  the  sittings  in 
Middlesex^  in  Easter  term,  18S9,  it  appeared  that  on 
the  day  in  question  defendant's  cart  was  in  Compton 
Shreetj  Soho,  under  the  charge  of  his  carman ;  that  the 
carman  went  into  a  house,  and  left  the  horse  and  cait 
standing  at  the  door,  without  any  person  to  take  care  of 
them,  for  about  half  an  hour ;  that  the  plaintiff,  who  was 
a  boy  under  seven  years  of  age,  and  several  other  chil- 
dren, were  about  the  cart,  and  plaintiff,  during  the  car* 
man's  absence,  got  upon  it ;  that  another  boy  led  the 
horse  on ;  and  that  plaintiff,  who,  at  the  time,  was  get- 
ting off  the  shaft,  fell,  and  was  run  over  by  the  wheel, 
and  his  leg  was  broken  (a).  The  defendant's  counsel  con« 
tended  that  the  learned  Judge  ought  to  direct  the  jury 
that  there  was  no  evidence  in  support  of  the  plaintiff^s 
case,  his  own  negligence  having  brought  the  mischief 
upon  him.  Williams  J.  refused  to  withdraw  the  facts 
from  the  consideration  of  the  jurj*,  and  left  it  to  them 
to  say,  first,  whether  it  was  negligence  in  the  defendant's 
servant  to  leave  the  horse  and  cart  for  half  an  hour,  in 
the  manner  described;  and,  secondly,  whether  that 
negligence  occasioned  the  accident.  Verdict  for  the 
plaintiff.     In  the  same  term  {May  8th),  a  rule  nisi  was 


^a)  See  the  facts  more  fully  ttated  in  Uw  judgniflnt»  p.  34.  pott. 
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obtained  for  amew  trial,  on  the  grounds  of  misdirection,     iftw  Seriet, 
and  that  the  verdict  was  against  eyidence.    In  Miehad' 


mas  term,  1840,  Ltncr 

T. 

KuEiinr, 
Shee  Serjt.  shewed  cause  {a).  The  doctrine  that  in 
actions  for  negligence  the  plaintiff  shall  ndt  recover  if 
he  might,  by  ordinary  caution,  have  avoided  the  injury^ 
b  recognised  in  Bridge  v.  The  Grand  Junction  Railway 
CanqMimf  (ft),  and  has  been  acted  upon  in  many  odier 
cases ;  but  never  where  the  plaintiff  has  been  an  infant 
of  tender  years.  The  question,  whether  or  not  th^ 
plaintiff  contributed  to  his  own  misfortune,  was  not  put 
to  the  jury  in  this  case;  and  the  leatned  Judge  was  not 
requested  to  put  it  Nor  was  that  question  left  to  the 
jury  by  Tindal  C.J.  in  Daniels  y.  Palter  {c\  where  the 
plaintiff  was  an  infant,  and  the  cade,  in  other  respects, 
like  the  present  It  would  be  impossible  for  the  Court 
to  say  what  is  want  of  '^  ordinary  caution  "  in  a  child 
seven  years  old.  A  person  of  that  age  cannot  be  re- 
sponsible for  Negligence,  and  therefore  cannot,  like  an 
adult,  be  held  contributory  to  the  misfortune  in  an 
action  of  this  kind.  Even  in  cases  of  felony,  where  the 
person  charged  with  the  act  is  under  fourteen,  **  the  pre- 
sumption of  law  is,  that  he  or  she  has  not  sufficient  ca- 
pacity to  know  that  it  is  wrong : "  per  Littledale  J.  in  Rex 
V.  Owen  {d).  This  case,  in  principle,  resembles  Dixon  v. 
Bell  {e\  where  defendant  sent  a  child  for  a  loaded  gun, 
desiring  that  the  person  who  was  to  deliver  it  should 
take  out  the  priming,  which  he  did;  the  gun,  after 

(a)  November  ISth.     Before  Lord  Denman  C  J.,  Littledale,  WUBamt, 
and  Coleridge  J  ^ 

(6)  SM.iJir.  244*  (c)  4  Car.  i  P.  298., 

(rf)  4  Car.  i  P.  236.  (^)  5  M.  f  ^'  *Wr  ^ 
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being  deliveredi  went  off  by  the  imprudent  act  of  the 
child,  and  wounded  plaintiff's  son ;  and  the  defendant 
was  held  liable.  It  may  be  contended  here  that  the  boy 
who  led  the  horse  on  was  in  fault,  and  not  the  defend- 
ant. But  in  lUidge  v.  Goodwin  {a)  the  defendant's  cart 
and  horse  were  left  in  the  street  unattended,  and  a 
person  going  by  whipped  the  horse,  and  caused  him  to 
back  the  cart  against  the  plaintiff's  window ;  it  was  sug- 
gested that  the  passer-by,  and  not  the  defendant,  was 
liable :  and  an  attempt  was  also  made  to  prove  that  the 
bad  management  of  plaintiff's  shopman  contributed  to 
the  accident  But  Tindal  C.  J.  said  that,  supposing 
this  case  to  be  believed,  it  did  not  amount  to  a  defence : 
adding,  *^  if  a  man  chooses  to  leave  a  can  standing  in 
the  street,  he  must  take  the  risk  of  any  mischief  that 
may  be  done."  Here  the  substantial  cause  of  injury 
was  a  gross  negligence  in  the  defendant's  carman. 


KeUify  contra.  The  learned  Judge  was  not  desired, 
in  this  case,  to  ask  the  jury  whether  the  plaintiff  himself 
contributed  to  the  accident ;  for  the  question  on  that 
point  was  directly  raised  by  the  evidence.  The  defence 
lay  in  that  fact.  Three  causes  contributed  to  this  acci- 
dent ;  negligence  in  the  defendant's  servant ;  the  act  of 
a  boy  who  led  on  the  horse ;  and  the  plaintiff's  own 
fault.  Bridge  v.  The  Grand  Junction  Railway  Com-- 
pany  (i),  Daniels  y.Potler  (c),  and  Ulidge  v.  Goodwin  (a), 
lay  down  rules  which  the  defendant  here  does  not  con- 
test: but  in  none  of  those  cases  did  the  circumstance  arise, 
which  is  most  material  in  this,  that  an  act  of  the  plaintiff, 
not  only  negligent  but  wrongful,  was  an  immediate  cause 


(a)  5  Car.  ^  P.  190. 
(c)  4  Car.  {•  P*  S6S. 


(6)  SM.i  jr.  S44. 
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of  the  accident     lUidge  v.  Goodwin  {a)  would  be  appli-     ^ew  Smet. 

cable  if  the  plaintiff  here  had  been  innocently  on  the  * 

highway.  In  Dixon  v.  Bell  (b)  the  plaintiff's  son  was  I-tkch 
an  innocent  by-stander.  A  distinction  has  been  drawn  Nuftoiy. 
between  the  acts  of  an  adult  and  those  of  a  child ;  and 
it  is  true  that,  in  cases  of  this  kind,  an  infant  is  not 
responsible:  but,  although  his  wrongful  or  incautious 
act  may  not  subject  him  to  criminal  or  civil  liability,  it 
does  not  follow  that  he  may  sue  as  plaintiff  for  a  damage 
arising  from  such  act.  It  has  been  held,  in  many  actions 
for  injury  by  negligence,  that  if  misconduct  in  the 
plaintiff  partly  caused  the  accident  he  cannot  recover ; 
Butterfield  v.  Forrester  (c)  and  Liuxford  v.  Large  (d)  are 
instances.  There  may  be  a  difference  in  the  degree  of 
blame  attributable  to  a  child  and  to  an  adult  in  such 
cases;  but  the  question  is,  whether  the  difference  be 
such  as  to  render  a  defendant  answerable  in  one  case 
who  would  not  be  so  in  the  other.  Here  the  infant 
was  not  merely  blameable  in  some  degree,  but  a  tres- 
passer on  the  defendant's  property,  and  caused  the 
mischief  by  that  trespass.  The  case,  so  considered,  re- 
sembles Ilott  V.  Wilkes  {e).  [Coleridge  J.  Suppose  the 
plaintiff  had  been  an  idiot.]  If  he,  by  his  own  act  of 
trespass,  consciously  or  unconsciously,  occasioned  the 
misfortune,  he  could  not  sue  for  the  consequent  injury. 

Cur.  adv.  vult.  , 

Lord  Denman  C.  J.,  in  this  term  {January  18th), 
delivered  the  judgment  of  the  Court. 

This  case  was  tried  before  my  brother  Williams  at 

(a)  5  Car.  ^  P.  190.  (6)  5  M.  ^  S.  198. 

(c)  11  East,  60.  (d)  5  Car,  ^  P.  421. 

(e)  S  J.  4  AUL  304. 

VOL.  I.    N.  S.  D 
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the  sittings  in  Easier  term,  18S9.  It  was  an  action  of 
tort  for  negligence  by  the  defendant's  servant,  in  leaving 
his  cart  and  horse  half  an  hour  in  the  open  street  at  the 
door  of  a  house  in  which  the  servant  remained  during 
that  period.  The  evidence  for  the  plaintiff  proved  that, 
at  the  end  of  the  first  half  hour,  he,  a  child  of  very 
tender  age,  being  between  six  and  seven  years  old,  was 
heard  crying,  and,  on  the  approach  of  the  witnesses,  was 
found  on  the  ground,  and  a  wheel  of  the  defendant's 
cart  going  over  his  leg,  which  was  thereby  fractured. 
The  defendant's  counsel  first  applied  for  a  nonsuit. 
The  learned  Judge  refused  the  application ;  and  no  ques- 
tion was  made  before  us  that  these  facts  afforded  prirn^ 
facie  evidence  of  the  mischief  having  been  occasioned  by 
the  negligence  of  the  defendant's  servant  in  leaving  the 
cart  and  horse.  Witnesses  were  then  called  to  establish 
a  defence  by  a  fuller  explanation  of  the  facts  that  had 
occurred.  They  proved  that,  after  the  servant  had  been 
about  a  quarter  of  an  hour  in  the  house,  the  plaintiff 
and  several  other  children  came  up,  and  began  to  play 
with  the  horse,  and  climb  into  the  cart  and  out  of  it- 
While  the  plaintiff  was  getting  down  from  it,  another 
boy  made  the  horse  move,  in  consequence  of  which  the 
plaintiff  fell,  and  his  leg  was  broken  as  before  men- 
tioned. On  this  undisputed  evidence  (for  there  was  no 
cross  examination  of  the  witnesses),  the  defendant's 
counsel  claimed  the  Judge's  direction  in  his  favour, 
contending  that,  as  the  plaintiff  had  obviously  contri- 
buted to  the  calamity,  it  could  not  be  said  in  point  of 
law  to  have  been  caused  by  the  negligence  of  the  de- 
fendant's servant  My  learned  brother,  however,  thought 
himself  bound  to  lay  all  the  facts  before  the  jury,  and 
take  their  opinion  on  that  general  point.    They  found  a 
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Ulidge  V.  Goodwin  {a).  But  in  the  present  case  an 
additional  fact  appears.  The  plaintiff  himself  has  done 
wrong :  he  had  no  right  to  enter  the  cart,  and,  abstain- 
ing from  doing  so,  would  have  escaped  the  mischief. 
Certainly  he  was  a  cooperating  cause  of  his  own  mis- 
fortune by  doing  an  unlawful  act:  and  the  question 
arises,  whether  that  fact  alone  must  deprive  the  child  of 
his  remedy.  The  legal  proposition,  that  one  who  has 
by  his  own  negligence  contributed  to  the  injury  of  which 
he  complains  cannot  maintain  his  action  against  another 
in  respect  of  it,  has  received  some  qualifications.  Indeed 
Lord  EUenborough's  doctrine  in  Butterjield  v.  Forres- 
ter{b)f  which  has  been  generally  adopted  since,  would  not 
set  up  the  want  of  a  superior  degree  of  skill  or  care  as 
a  bar  to  the  claim  for  redress :  ordinary  care  must  mean 
that  degree  of  care  which  may  reasonably  be  expected 
from  a  person  in  the  plaintiff's  situation :  and  this  would 
evidently  be  very  small  indeed  in  so  young  a  child.  But 
this  case  presents  more  than  the  want  of  care :  we  find 
in  it  the  positive  misconduct  of  the  plaintiff  an  active 
instrument  towards  the  effect.  We  have  here  express 
authorities  for  our  guidance.  In  Boit  v.  JVilkes  (c),  a 
decision  which  excited  great  attention  both  in  West- 
minster  Hall  and  beyond  it,  this  Court  indeed  held  that 
a  trespasser  in  a  wood,  where  he  well  knew  spring  guns 
to  be  placed,  could  not  sue  for  the  injury  received  by 
him  from  the  explosion  of  one  of  them.  But  Lord 
Tenterden  and  his  three  brethren  cautiously  and  re- 
peatedly declared  that  their  opinion  was  founded  on  the 
plaintiff's  knowing  of  the  danger,  and  voluntarily  in- 
curring it     Best  J.,  who  was  supposed  to  carry  to  the 


(o)  5  Car,  Sf  P.  1 90. 
(r)  3  B.  ij-  Aid.  804. 


(6)   1 1  East,  60. 
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greatest  extent  the  right  of  protecting  property  against     ^ew  Series, 
invaders  by  placing  dangerous  instruments,  took  infinite  * 

pains,  when  Chief  Justice  of  the  Common  Pleas,  to  ex-  Ltuch 
plain  that  his  opinion  in  Ilott  v.  Wilkes  (a)  rested  exclu-  Nurdin. 
sively  on  the  notice.  In  Bird  v.  Holbrook  {b)  his  ex- 
pressions are  most  remarkable.  And  so  far  is  his 
Lordship  from  avowing  the  doctrine  that  the  plaintiff's 
concurrence  in  producing  the  evil  debars  him  from  his 
remedy,  that  he  considers  Ilott  v.  Wilkes  {a)  an  authority 
in  favour  of  the  action.  He  also  expresses  an  inclina- 
tion to  agree  with  the  two  learned  Judges  who  held  the 
action  maintainable  in  Deane  v.  Clayton  (c).  There 
the  plaintiff's  dog  had  been  killed  by  a  spike  placed  on 
the  defendant's  land  for  the  protection  of  his  preserves, 
while  in  pursuit  of  a  hare.  *  Park  and  Burrough  Js.  gave 
judgment  in  favour  of  the  plaintiff:  Gibbs  C.  J.  and 
Dallas  J.  for  the  defendant  The  present  argument 
does  not  require  any  particular  discussion  of  that  case, 
because  Bird  v.  Holbrook  (b)  is  a  decisive  authority 
against  the  general  proposition  that  misconduct,  even 
wilful  and  culpable  misconduct,  must  necessarily  exclude 
the  plaintiff  who  is  guilty  of  it  from  the  right  to  sue.  I 
remember  being  present  at  a  trial  at  Warwick  before 
Lord  Chief  Baron  iZicAar^/s,  where  the  same  law  prevailed. 
The  case  (d)  is  mentioned  in  Bird  v.  Holbrook  {b) :  a  boy, 
having  received  serious  injury  from  a  spring-gun  placed 
in  a  garden  where  he  was  trespassing,  recovered  a  ver- 
dict for  120/.  damages,  which  was  much  considered  and 
never  db^turbed. 

A  distinction   may  here  be  taken  between  the  wilful 

(a)  S  i?.  §•  AU,  304.  (6)  4  Bing.  628. 

(c)  7  Totcnton,  489. 

(d)  Jay  ▼.  Whitfield,  cited,  4  Bing,  644. ;  S  B,  ^  AM,  308. 
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act  done  by  the  defendant  in  those  cases,  in  deliberately 
planting  a  dangerous  weapon  in  his  ground  with  the 
design  of  deteriing  trespassers,  and  the  mere  negligence 
of  the  defendant's  servant  in  leaving  his  cart  in  the 
open  street  But  between  wilful  mischief  and  gross 
negligence  the  boundary  line  is  hard  to  trace :  I  should 
rather  say  impossible.  The  law  runs  them  into  each 
other,  considering  such  a  degree  of  negligence  as  some 
proof  of  malice.  It  is  then  a  matter  strictly  within  the 
province  of  a  jury  deciding  on  the  circumstances  of  each 
case.  They  would  naturally  enquire  whether  the  horse 
was  vicious  or  steady;  whether  the  occasion  required 
the  servant  to  be  so  long  absent  from  his  charge,  and 
whether  in  that  case  no  assistance  could  have  been 
procured  to  watch  the  horse :  whether  the  street  was  at 
that  hour  likely  to  be  clear  or  thronged  with  a  noisy 
multitude  (a) :  especially  whether  large  parties  of  young 
children  might  be  reasonably  expected  to  resort  to  the 
spot.  If  this  last  mentioned  fact  were  probable,  it 
would  be  hard  to  say  that  a  case  of  gross  negligence 
was  not  fully  established. 

But  the  question  remains,  can  the  plaintiff  then,  con- 
sistently with  the  authorities,  maintain  his  action,  having 
been  at  least  equally  in  fault.  The  answer  is  that,  sup- 
posing that  fact  ascertained  by  the  jury,  but  to  this 
extent,  that  he  merely  indulged  the  natural  instinct  of  a 
child  in  amusing  himself  with  the  empty  cart  and 
deserted  horse,  then  we  think  that  the  defendant 
cannot  be  permitted  to  avail  himself  of  that  fact.  The 
most    blameable    carelessness  of   his    servant   having 


(a)  It  appeared  in  the  present  case  that  Campion  Street  was  more 
thronged  than  usual,  in  consequence  of  a  neighbouring  street  being 
stopped. 
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tiot  avail  himself  of  the  informality  of  notice,  but  would 
pay  the  bill.  This  evidence  having  been  given  for  the 
plainti£P,  Crawdery  for  the  defendant,  insisted  that,  on  an 
issue  whether  or  not  due  notice  of  dishonour  had  been 
given,  thb  evidence  was  not  sufficient.  Guitiey  B.  in- 
timated as  his  opinion  that  there  was  proof  of  notice, 
but  reserved  leave  to  move  to  enter  a  nonsuit :  and  the 
plaintiff  had  a  verdict. 


Cratoder  now  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered.  A  promise  to  pay  has 
been  held  presumptive  evidence  of  a  presentment  and 
notice,  Taylor  v.  Jones  (a) ;  but  that  has  been  where  no 
ground  appeared  for  supposing  that  any  but  a  regular 
notice  had  been  given :  then  the  promise  has  been 
taken  to  imply  that  all  had  been  rightly  done  on  the 
part  of  the  holder,  nothing  appearing  to  the  contrary. 
And  here,  if  the  defendant  had  said  only,  *^  I  will  pay 
the  bill,*'  a  proper  notice  might  have  been  inferred. 
But  the  defendant's  language,  which  must  be  taken 
all  together,  shews  that  there  had  been  an  informal 
notice.  Tindal  C.  J.  says,  in  Hicks  v.  The  Duke  of 
Bemtfort  (6),  '^  The  cases  go  to  this  point  only ;  that  if, 
after  the  dishonour  of  a  bill,  the  drawer  distinctly  pro- 
mises to  pay,  that  is  evidence  from  which  it  may  be  in- 
ferred he  has  received  notice  of  the  dishonour ;  because 
men  are  not  prone  to  make  admissions  against  them- 
selves; and,  therefore,  when  the  drawer  promises  to 
pay,  it  is  to  be  presumed  he  does  so  because  he  knows 
the  acceptor  has  refused.  Lundie  v.  Robertson  (c)  goes 
no   further   than   that."     After   stating   that  case,  his 


(a)  2Campb.  105. 
(c)  7  East,  231. 


(6)  4  Xew  Ca.  229. 
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Lordship  adds^  ^*  There  is  no  such  distinct  promise  in     iV^w  Series. 
the  present  case.     At  the  interview  with  the  defendant,  1_ 


in  May  1832,  nearly  six  months  after  the  bill  became  B»owhill 
due^  there  was  nothing  like  a  promise  to  pay,*  but  Bomrxr. 
merely  a  request  that  the  applicant  would  exhaust  all 
his  influence  with  Lord  Foley  first,  as  the  defendant  had 
drawn  the  bill  merely  for  accommodation.  There  was 
nothing  in  this  which  amounted  to  an  unconditional 
promise.  It  was  evidence  from  which  the  jury  might 
consider  whether  they  could  or  could  not  infer  that  the 
defendant  had  received  notice  of  the  dishonour."  But 
here  the  question  for  the  jury  was,  not  whether  there 
had  been  a  promise  more  or  less  direct,  but  whether  the 
accompanying  words  did  not  shew  that,  however  that 
might  be,  no  notice  had  been  given.  If  so,  the  promise 
was  no  proof  of  the  notice ;  nor  was  there  any  other 
evidence  of  it ;  and  the  issue,  which  was  upon  the  no-* 
tice,  not  the  promise,  was  not  supported  on  the  part  of 
the  plaintifi.  IPatteson  J.  cited  Easterly  v.  PuUen  {a) 
as  an  analogous  case  on  the  Statute  of  Limitations.] 

Lord  Denman  C.  J.  This  case  falls  within  the  reason 
of  the  decisions  which  have  takep  place  before  the  New 
Rules  of  pleading.  The  defendant  here  says,  *'  I  have 
no  other  intention  than  to  pay  the  bill."  That  raises  an 
inference  that  all  was  right,  and  that  he  had  no  defence. 
He  adds,  that  he  shall  not  avail  himself  of  the  infor* 
mality  of  the  notice.  If  he  had  said  that  the  notice  was 
invalid  for  such  and  such  reasons,  this  might  have  been 
taken  as  shewing  that  he  had  a  good  defence  upon  the 
point:  but  the  words  which  were  in  fact  used  are  too 

(a)  3  Stark,  N.  P,  C.  186. 
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vague  to  convey  any  such  implication.  I  do  not  know 
that  they  even  go  the  length  of  asserting  that  the  notice 
was  invalid.  I  think  it  was  for  the  jury  to  say  whether 
the  party  using  them  did  not  know  that  he  had  no 
defence*  The  learned  Judge  does  not  appear  to  have 
left  that  question  to  the  jury;  but  counsel  might  have 
desired  to  have  it  left :  and  attention  was  called  to  the 
point  by  the  learned  Judge's  observation,  that  he 
thought  there  was  proof  of  notice.  We  cannot  say  that 
a  nonsuit  ought  to  be  entered. 


LiTTLEDALE  J.  In  strictuess,  this  point  should  have 
been  left  to  the  jury :  but  counsel  should  have  requested 
the  learned  Judge  to  put  it  to  them. 

Patteson  J.  It  cannot  be  contended  that,  if  this 
question  had  gone  to  the  jury,  and  they  had  found  for 
the  plaintiff,  we  could  have  set  the  verdict  aside. 


Coleridge  J.  concurred. 


Rule  refused. 
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ceived  by  the  plainti£&  on  Friday  5th  Mai/^  and  notice 
was  thereupon,  without  delay  and  on  the  same  day, 
given  by  them  to  the  defendant 

Evidence  was  given  that  registration  is  required  by 
the  French  law  under  a  penalty ;  that  the  registrar  may 
detain  the  protest  for  that  purpose;  and  that  fifteen  days 
are  allowed  by  that  law  for  giving  notice  of  dishonour, 
even  where  both  parties  are  resident  in  France, 

Some  evidence  was  also  offered  by  the  defendant  of  a 
custom  to  give  notice  of  dishonour  to  English  corre- 
spondents by  letter  from  Paris,  without  transmitting  the 
protest  or  waiting  for  registration ;  but  the  evidence  was 
not  satisfactory ;  and  the  huissier,  or  notary,  who  regis- 
tered the  bill,  deposed  that  he  could  not  lawfully  trans- 
mit a  duplicate  of  the  protest  until  it  had  been  regis- 
tered. It  also  appeared  that  the  acceptors  had  become 
insolvent  two  months  before  the  bill  became  due. 

His  Lordship  stated  his  opinion  to  the  jury,  that  the 
notice  of  dishonour  should  be  governed  by  the  French 
law ;  and  the  jury,  by  his  direction,  found  a  verdict  for 
the  plaintiffs. 

In  the  following  term  Sir  F.  Pollock  obtained  a  rule 
nisi  to  enter  a  nonsuit,  in  pursuance  of  leave  reserved 
at  the  tilal.     In  Hilary  vacation,  1840  (a). 


Sir  John  Campbell,  Attorney-General,  Kelly,  and 
Petersdofff,  shewed  cause,  contending  that,  by  the 
French  law,  no  notice  could  be  effectual  without  pro- 
test and  registration  ;  Code  de  Commerce,  Art.  165.  175, 
176.(i)    That,  by  that  law,  it  appeared  that  fifteen  days, 

(a)  Tuesday t  February  4th,     Before  Lord  Denman  C.  J.,  Liltledale 
Williams,  and  Coleridge  Js. 

(b)  The  form  of  notification,  given  in  the  formularies  attached  to  some 
editions  of  the  Code,  recites  the  registration.  See  Rogron.  Formulaire 
du  C,  de  Commerce,  No.  50. 
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at  least,  were  allowed  for  giving  the  notice ;  but  that,  at  ^^  Series. 
all  events,  it  was  enough  that  due  diligence  had  been 
used  in  taking  the  steps  necessary  for  sending  effective  Roth»child 
notice;  and  that,  in  this  case,  no  laches  whatever  could  CuKftu. 
be  attributed  to  the  plaintiff;  Darbyskire  v.  Parker  (a), 
Firtk  v.  Thrush  (A).  That,  even  if  the  notice  should  be 
regulated  by  English  law,  it  was  given  in  time,  sup- 
posing the  days  of  grace,  allowed  by  the  English  law, 
CO  be  included ;  but  that  here  the  law  of  France^  which 
was  the  lex  loci  solutionis,  was  that  which  ought  to  pre- 
vail ;  for  that  the  notice  was  not  merely  an  incident  or 
condition  precedent,  to  the  right  of  action  or  other  legal 
remedy  on  the  bill,  but  was  parcel  of  the  contract  itself, 
which  was  a  foreign  one.  On  this  point  the  following 
authorities  were  cited  ;  Robinson  v.  Bland  (c) ;  Trimbey 
V,  Vignier  (d) ;  Huber  v.  Steiner  (e) ;  De  la  Vega  v.  J^i- 
anna  (g) ;  Dues  v.  Smith  (A) ;  Anstruther  v.  Adair  (1) ;  Don 
V.  Lippman  (t);  Pothier,  Trait idu  Contrat  de  Change;  n®, 
155.;  Story^  Conflict  of  lAvms^  c.  8.  sects.  314.  347.  {/)• 

Sir  .F.  Pollock  and  Hoggins^  contr^,  contended  that, 
as  between  an  English  indorser  and  indorsee,  the  bill 
was  to  be  taken  as  one  drawn  by  the  defendant  in 
England^  and  negotiated  there ;  and  the  notice  should 
be  such  as  the  English  law  requires.  That  though 
the  Code  de  Commerce  may  require  registration  under 
a  penalty,  it  did  not  follow  that  notice  of  dishonour, 
and  of  protest,  might  not  be  legally  given  before  re- 

.»  6  Eastt  3.  {J>)  S  B.  4;  C.  387. 

(c)  2  Burr.  1077.  (d)  1  New  Ca.  151. 

(e)  2  New  Ca.  i202.  (g)  1  B,  i  A(L  284. 

(A)  Jacob,  544.  (i)  2  M.  i  JT.  513. 

(it;  2  Shaw  ^  M'L,  682.     S.  C.  5  CL  4  Fin.  1. 

(/)  Bostott.     1834.     See  also  3  Burgees  Commentaries  on  Colonial  and 
Foreign  Laws,  749.  &c.    Part  II.  c.  20. 
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Rothschild  Country  shouid  conform  with  the  laws  of  that  country, 
CoKEiE.  ^"^  ^^^  ^^  notice  was  to  be  given  in  England^  and 
should  therefore  be  an  English  notice,  whatever  for- 
malities the  law  of  France  might  require  to  give  the 
holder  a  legal  remedy  in  that  country.  Indeed,  art  165. 
of  the  Code  seems  rather  to  prescribe  the  period  of 
fifteen  days  to  the  citation  or  suit,  than  to  the  notifi- 
cation of  protest :  *^  II  doit  faire  notifier  le  protet,  et,  a 
defaut  le  remboursement,  le  faire  citer  en  jugement  dans 
les  quinze  jours  qui  suivent  la  date  du  prot6t,"  &c.  If 
the  French  law  should  be  held  to  govern,  the  plaintifi^ 
would  be  obliged  to  sue  the  defendant  within  fifteen 
days,  which  is  absurd  and  repugnant  to  the  rule  laid 
down  in  De  la  Vega  v.  Vianna  (a),  and  stated  by  Tin- 
dal  C.  J.  in  Trimbey  v.  Vignier  (A),  namely,  that  in 
seeking  to  enforce  a  contract  in  this  country,  the  law  of 
the  forum,  and  not  of  the  contract,  must  prevail. 

Cur.  adv.  vtdL 
On  this  day  (c)  the  judgment  of  the  court  was  de- 
livered by 

Lord  Denman  C.  J.  This  was  an  action  on  a  bill 
of  exchange  drawn  in  England^  in  favour  of  the  defend- 
ant, on  a  house  in  Paris,  and  payable  there.  The  de- 
fendant indorsed  it  to  the  plaintiff,  both  being  domiciled 
in  England.  The  plaintiff  remitted  it  to  Paris  to  be 
presented  for  payment  The  bill  was  at  three  months, 
which  expired  on  the  30th  April.  No  days  of  grace 
being  allowed  by  the  French  law,  and  that  day  being  on 
a  Sunday,  the  bill  by  the  same  law  became  due  on  the 

(a)  I  B.^Ad,  284.  (6)  1  New  Co,  151.  159. 

(c)  Tue$dMft  January  12tb,  1841. 
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•  it  is  not  necessary  to  its  decision ;  and  we  should  be 


RoTHscBiLD  cautious  not  to  pronounce  any  judgment  upon  a  point 
Cuftftit.  of  foreign  law  not  brought  before  us.  We  will  only 
say,  in  passing,  that  it  depends  on  the  1 76th  section  of 
the  same  code,  and  that,  as  we  read  it,  there  is  nothing 
which  satisfies  us  of  any  necessary  connection  between 
the  notice  and  the  registration. 

Still,  although  the  delay  in  question  was  occasioned 
by  the  difiiculty  of  registration,  the  plaintiff  will  not  be 
the  less  entitled  to  our  judgment  in  his  favour,  if  he  can 
establish  two  things;  that  he  gave  his  notice  in  due 
time  according  to  the  French  law ;  and  that  the  French 
law  is  to  govern  the  decision  of  the  case  ;  and  these  are 
really  the  points  on  which  the  case  turns. 

The  first  of  these  depends  on  the  165th  section 
of  the  code,  which,  being  appealed  to  on  both  sides,  we 
are  at  liberty,  and  indeed  are  compelled,  to  examine 
and  form  our  judgment  upon ;  as  was  done  by  the 
Court  of  Common  Pleas  in  Trimbey  v.  Vignier  (a).  The 
language  of  the  section  does  not  make  it  immediately 
clear,  whether  the  period  of  time  there  specified  applies 
both  to  the  notification  of  the  dishonour  and  the  usual 
citation  in  default  of  payment ;  or  only  to  the  latter. 
The  words  are,  *'  il  doit  lui  faire  notifier  le  protdt,  et  a 
defaut  de  remboursement  le  faire  citer  en  jugement 
dans  les  quinze  jours  qui  suivent  la  date  du  protet,  si 
celui  ci  reside "  &c.  But  as  no  other  distinct  limit  of 
time  is  given  within  which  the  notice  must  be  given,  it 
seems  to  us,  upon  the  whole,  that  the  fifteen  days  and 
the  other  proportional  allowances  of  time  which  follow, 

(a)  1  New  Ca,  151. 
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formance,  the  indorser  breaks  no  contract  by  nonpay- 
ment; no  liability  has  attached  upon  him.  Being,  in 
law,  a  new  drawer  of  the  bill,  the  same  state  of  things  is 
supposed  to  exist,  as  between  him  and  the  indorsee,  as 
the  law  supposes  between  the  drawer  and  payee.  He 
is  taken  to  have  assets  in  the  hands  of  the  drawee,  and 
to  give  the  indorsee  an  order  for  payment  of  the  bill 
out  of  them ;  but  he  does  not  make  any  contract  affect- 
ing  the  liability  of  his  general  funds,  except  on  the  con- 
dition of  a  due  demand  on  the  drawee,  the  supposed 
holder  of  those  assets,  and  a  refusal  by  him  to  pay,  duly 
notified  to  himself.  If  there  were  any  difference  in  this 
respect  between  the  two  systems  of  law,  this  being  a 
French  bill,  we  ought  to  be  guided  by  the  French  law ; 
but  there  is  none.  The  Code  de  Commerce  (Art  140.), 
describes  the  obligation  of  the  indorser  to  the  holder  ns 
one  o(  '*  garanfie  solidaire,"  o{ guaranty  that  extends  to 
the  whole  amount  of  the  bill ;  and  Pothier  cites  the  or- 
dinance, which  gave  the  law  when  he  wrote,  to  the  same 
effect ;  Control  de  Change,  p.  1.  ch.  v.  s.  4.  No.  148. 

The  same  learned  writer  is  also  of  the  opinion  which 
we  have  expressed  upon  the  principal  question.  At 
8. 5.  of  the  chapter  last  referred  to,  under  the  title  ^^  Ac- 
cording to  what  law  must  the  form  of  protests  be  regu- 
lated, the  time  of  making  them,  or  of  notifying  them,"  he 
says  (No.  155.),  that  for  all  these  things  the  law  of  the 
place,  where  the  bill  is  payable,  must  be  followed ;  and 
the  reason  he  gives  shews  that  he  considered  the  notice 
to  be  part  of  the  contract ;  for  he  says,  according  to  the 
maxim  before  cited,  that  the  parties  must  be  taken  to 
have  contracted  in  the  place  where  the  payment  is  to  be 
ma4e;  and  then  adds,  that  contracts  must  be  regulated 
according  to  the  laws  and  usages  of  that  place  to  which 
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*        tiff,  to  whoni  they  belonged  as  assignee  since  the  bank- 


Roucu        ruptcy,  and  a  conversion  since  the  bankruptcy. 
The  Grkat         Pleas:  1.  Not  Guilty;  2.  Denial  that  the  goods  were  . 

WuTKKN  Rail-  -^  ^ 

wmy  Company,  the  property  of  the  bankrupts ;  3.  Denial  that  they  were 

the  property  of  the  plaintiff  since  the  bankruptcy. 

The  cause  was  tried  at  the  Lo?idon  sittings  after  7r/- 
niij/  term,  18S8,  before  Liord  Denman  C.J.y  when  it 
appeared  that  the  bankrupts  had  contracted  with  the 
defendants  to  construct  a  tunnel  at  Box  in  the  county 
of  fVtlts.  The  contract,  which  was  under  seal,  bore 
date  25th  Febniafy  1837,  and  the  bankrupts  thereby 
engaged  to  execute  the  works  in  a  good  and  substantial 
manner,  and  to  provide  all  requisite  machinery,  labour, 
tools,  and  materials,  according  to  a  certain  specification 
annexed  to  the  contract  and  to  the  instructions  of  the 
engineer  of  the  company.  The  work  was  to  be  com- 
•  pleted  within  a  certain  period,  and  advances  upon 
account  were  to  be  made  from  time  to  time  by  the 
defendants  upon  the  certificate  of  the  engineer.  The 
contract  contained  also  the  following  clauses. 

^^  And  further,  in  case  the  said  Horatio  Lewis  Orton 
and  Errington  Paxion  should  become  insolvents,  or  be 
declared  bankrupts,  or  shall  from  any  cause  whatsoever 
other  than  any  arising  from  the  act  of  the  said  company, 
their  engineer,  or  authorised  agents,  be  prevented  from 
or  delayed  in  proceeding  with  and  completing  the  said 
works  according  to  this  present  contract,  or  shall  not 
commence  or  proceed  in  the  said  works  to  the  satis- 
faction of  the  said  company,  it  shall  be  lawful  to  and 
for  the  said  company,  if  they  shall  think  fit,  to  give  or 
cause  to  be  given  or  left  with  or  at  the  usual  place  of 
abode  of  the  said  H.  L.  Orton  and  E.  Paxton^  or  their 


IV.  VICTORIA.  ss 

sureties,  any  or  either  of  them,  a  notice  or  notices  in      ^^^  Seriet, 

184*1 
writing  either  under  the  common  seal  of  the  said  com-  * 


pany,  or  signed  by  two  of  the  directors  thereof^  requir-        Rouch 
ing  them  the  said  //•  L.  Orion  and  E.  Pcucton  to  enter     The  Gexat 

WxiTBKV  Rail- 

upon  and  commence  and  regularly  proceed  with  the  way  Company, 
said  works ;  and  that  in  case  the  said  H,  L.  Orion  and  E. 
Parion  shall,  for  seven  days  after  such  notice  given  or 
left,  make  default  in  commencing  or  regularly  proceed- 
ing with  the  said  works,  it  shall  and  may  be  lawful  to 
and  for  the  said  company  to  employ  any  other  respects- 
able  workman  or  workmen  either  by  contract  or  mea- 
sure and  value,  or  otherwise,  to  proceed  with  the  said 
works  and  to  complete  the  same,  and  pay  or  cause  to 
be  paid  to  the  said  workman  or  workmen  the  amount 
of  his  or  their  charges  for  the  same,  and  for  all  neces- 
sary materials,  tools,  utensils,  engines,  and  machinery 
to  be  found  and  provided  for  such  completion,  out  of 
the  money  which  shall  be  then  remaining  due  to  the 
said  H,  Z#.  Orion  and  E.  Paxion  on  account  of  this 
contract. 

"  And  further,  that  the  moneys  which  previously  to 
such  de&ult  shall  have  been  paid  to  the  said  H.  L. 
Orion  and  E.  Paxion  on  account  of  any  work  or  mate-  ^ 

rials  then  already  done  or  executed  or  provided  by 
the  said  H.  i.  Orion  and  E.  Paxion,  shall  be  con- 
sidered as  the  full  value,  and  be  taken  by  the  said  H.  L, 
Orion  and  E.  Paxion  in  full  payment  and  satisfaction, 
not  only  of  and  for  the  said  work  in  respect  of  which 
payment  may  have  been  made,  but  likewise  of  and  for 
any  other  work  and  materials  which  the  said  H.  L. 
Orion  and  E.  Paxion  shall  have  then  done,  executed,  or 
provided,  although  no  such  payments  may  have  been 
previously  made  in  respect  thereof. 

E  3 
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!___  soever  which  then  or   thereafter  would  have  been,  or 


^"c«       become  due  or  payable  to  the  said  H.  L.  Orton  and 
The  Ors4t    2j,  Paxton  under  this   contract,  if  this  present  clause 

Wkrikn  Rul- 

wfty  Company,  had  not  been  inserted,  together  with  all  the  tools  and 
materials  then  delivered  for  the  purpose  of  the  works 
hereby  contracted  for,  and  then  being  upon  or  about 
the  site  of  the  said  works  shall,  upon  such  default  as 
aforesaid,  become  and  be  in  all  respects  considered  as 
the  absolute  property  of  the  said  company ;  and  further, 
that  if  the  balance,  monies,  and  materials,  so  to  become 
the  property  of  the  said  company  as  last  aforesaid, 
shall  be  insufficient  to  cover  such  charges  for  workmen 
and  materials  as  are  hereinbefore  lastly  directed  to  be 
paid  thereout,  and  the  charges  and  expenses  of  keeping 
such  works  in  repair  for  the  space  of  two  calendar 
months  after  the  completion  thereof,  then  the  said  H. 
L.  Orton  and  E.  Paxton^  their  heirs,  executors,  and 
administrators,  shall  and  will  make  good  and  pay  to 
the  said  company  such  deficiency  on  demand. 

*^  And  further,  that  all  materials  brought  and  left  on 
the  site  of  any  works  to  be  done  under  this  contract  by 
the  said  H.  L.  Orton  and  E.  Paxton^  or  by  their  order,  for 
the  purpose  of  being  permanently  used  in  or  about  the 
said  works,  shall,  from  the  time  of  their  being  so  brought 
and  left  as  aforesaid,  be  considered  as  the  property  of  and 
belonging  to  the  said  company,  and  shall  not  on  any  ac- 
count or  pretence  whatsoever  be  taken  away  by  the  said 
H.  L.  Orton  and  E,  Paxton^  their  executors,  and  ad- 
ministrators, or  any  other  person  or  persons  whomsoever, 
without  the  special  licence  and  consent  of  the  said 
company ;  but  the  said  company  shall  not  be  in  any- 
wise answerable,  or  liable,  for  any  loss  or  damage  which 
may  happen  to,  or   in  respect  of,  the  said  materials. 
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*        self  the  entire  responsibility  of  the  sufficiency  of  the 


^"^"        machinery,  scaffolding,  timbering,  and  generally  all  the 
The  Gebat    means  used  for  the  fulfilment  of  his  contract,  whether 

WnrutH  RttU 

waj  Companj.  such  means  may  or  may  not  be  approved  of,  or  recom- 
mended by  the  engineer  of  the  company ;  and  the  con- 
tractor must  run  all  risks  of  accidents  and  damages 
from  whatever  cause  they  may  arise,  until  he  shall  have 
fulfilled  all  the  terms  of  his  contract." 

The  bankrupts  having  become  embarrassed,  and  the 
works  having  been  proceeded  with  in  an  unsatisfactory 
manner,  a  notice,  duly  signed  by  two  directors,  was  on 
\l\\i.  April  1837  served  on  the  bankrupts,  requiring 
them  to  proceed  forthwith,  and  stating  that,  in  case  of 
default  for  seven  days  thereafter,  the  company  would 
avail  themselves  of  all  the  powers  and  remedies  given 
by  the  contract,  and  would  proceed  to  complete  the 
works  themselves. 

Default  having  been  made,  the  defendants  entered 
upon  the  wcyks  on  the  19th  Aprily  paid  the  wages  of 
workmen  then  due  in  the  name  of  the  bankrupts,  and 
engaged  them  to  proceed  upon  the  account  of  the 
company.  On  17th  April  one  of  the  bankrupts,  Ortofif 
on  whose  act  of  bankruptcy  and  the  date  of  it  the  ques- 
tion aflerwards  arose,  was  in  London^  absent  from  his 
own  place  of  business ;  and  he  on  that  day  addressed  a 
letter  to  the  defendants'  solicitor  at  Bristol^  requesting 
him  to  mediate  with  the  company's  principal  engineer 
so  as  to  enable  him,  Orion,  to  complete  the  works 
himself.  In  this  letter  were  contained  the  following 
words :  ^'  I  am  now  in  London  to  avoid  two  writs 
which  are  out  against  me  at  Box,  occasioned  by  Mr. 
Paxton  stopping  the  supplies.     I  shall  not,  therefore. 
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*^  obtained  a  rule  nisi  to  enter  a  -nonsuit,  or  a  verdict  for 


RoucH        the  defendants. 
▼. 

The  Gekat 
Wkstben  Rttl. 

way  Companj.       Sir  «7.  Campbell^  Attorney  General,  R,  V.  Richards, 

and  Helps,  shewed  cause  (a).  In  favour  of  the  ad- 
missibility of  OrtorCs  letter  of  17th  April,  they  cited 
the  authorities  referred  to  in  the  judgment  of  the 
Court.  They  also  contended,  that,  supposing  the  con- 
tract to  have  been  sufficient,  in  ordinary  circumstances, 
to  transfer  the  property  in  the  goods,  it  was  in  this 
instance  illegal  and  inoperative,  as  being  a  fraud  on 
the  creditors,  and  against  the  policy  of  the  bankrupt 

law.     On  this  point,  (upon  which  it  proved  unnecessary 

• 

for  the  court  to  give  any  opinion),  they  cited  Wilson  v. 
Greenwood  (b),  and  THpp  v.  Armitage  (c).  They  also 
insisted  that  the  act  of  bankruptcy  was  at  all  events 
complete  before  the  expiration  of  the  time  at  which  the 
property  was  to  vest  in  the  defendants. 

Sir  W.  W.  FoUett  and  Talbot,  contra,  cited,  on  the 
first  point,  Fisher  v.  Boucher  (d),  and  Hare  v.  Waring  {e). 
They  also  contended,  that  the  provisions  of  the  con- 
tract were  legal,  being  made  bona  fide  for  the  purpose 
of  avoiding  the  mischief  that  would  arise  from  the  sus- 
pension of  the  works  by  the  bankruptcy  or  insolvency 
of  the  contractors,  and  not  for  the  purpose  of  undue 
preference,  or  of  defeating  the  fair  rights  of  creditors ; 


(a)  Id  the  sittings  in  bmnc  id  Hilary  vacation,  Tuesday,  February  4th, 
1840;  before  Lord  Dentnan  C.  J.,  LUtledale,  WUtianu,  and  Coleridge  J%, 
(6)  1  Swantt,  471.  (c)  4  AT.  ^  IT.  687. 

(d)  10  B,  #•  C,  705. 
{e)  3  M.  J^H^.  S6S.     See  Wilton  t.  Norman,  1  Esp.  334. 
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Doe  dem.  Hunter  y.  Galliers  {a) :  that  for  articles  in-     New  Seriei. 
tended  to  be  permanently  used  in  the  tunnel,  the  pro-  ' 


vision  was,  perhaps,  superfluous,  inasmuch  as  they  Rough 
would  vest  in  the  company  without  it :  Woods  v.  JZttf-  The  Oekav 
seU  (6),  Clarke  v.  Spence  {c) :  and  that,  if  the  absolute  wbj  Companjr. 
property  had  not  been  sufficiently  transferred  to  the 
defendants  at  the  time  of  the  bankruptcy,  yet  the  effect 
of  the  agreement  was  to  give  the  defendants  a  lien 
until  the  completion  of  the  work;  Crow/boi  v.  Tke 
Zxmdon  Dock  Company  (d) ;  and  this  was  a  defence 
nnder  the  plea  of  not  guilty,  or  the  denial  of  the  pro- 
perty ;  Ovoen  v.  Knight  {e)j  Isaac  v.  Belcher  (g).  (A 
question  was  also  raised  whether,  assuming  a  mere  right 
of  lien,  the  defendants  had  not,  improperly,  used  the  im- 
plements, machinery,  &c.  after  they  had  taken  pos- 
session of  them.  The  court  intimated  that,  unless  the 
defendants  shewed  a  sufficient  title  to  use  them,  they 
might  send, the  case  to  another  trial,  in  order  to  inquire 
into  the  fact  of  user.) 

Cur.  adv.  vuU. 
In  this  term  {January   12th)  the  judgment  of  the 
court  was  delivered  by 

Lord  DenmAn  C.  J.  This  was  a  motion  for  leave  to 
enter  a  nonsuit  or  a  verdict  for  the  defendants  in  an 
action  of  trover.  It  rested  on  two  grounds :  the  first, 
that,  in  respect  of  the  bankrupt  Orton^  the  act  of  bank- 
ruptcy, on  which  it  was  necessary  for  the  plaindiFs  to 


(a)  2  T.  R.  13S.  (6)  S  B,  ff  Aid.  942. 

(c)  ^A.^E.  448.  (d)  2  C.  fr  J£.  637. 

(e)  4  New  Ca,  54. 

(g)  5  M.  ff  W.  139.     That  a  lien  is  not  eTidence  on  the  plea  of  Not 
guilty,  see  WhUe  t.  Teal,  12  A.  &  E.  106. 
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Volume L      relv,  was  proved  only  by  inadmissible  evidence;   the 

1841.  . 
!.^  second,  that,  by  a  valid  contract  between  the  bankrupts 

^''^"        and  the  defendants,  the  property  in  the  articles  for  which 

The  Ga|^T     ^^g  action  was  brought  had  passed  to  the  defendants. 

WsSTSftH  lUUl- 

vnj  Companj.       It  was  important  for  the  plaintiffs,  for  a  reason  which 

will  appear  hereafter,  to  prove  an  act  of  bankruptcy 
committed  before  the  18th  April;  and,  in  respect  of 
one  of  the  bankrupts,  this  was  done  in  part  by  the  pro- 
duction of  a  letter  written  by  him  and  bearing  date  the 
17th.  It  was  the  reception  of  this  letter  which  was  ob- 
jected to.  [His  Lordship  stated  the  terms  of  the  con- 
tract ;  the  notice  given  by  the  defendants ;  the  departure 
of  the  bankrupt  Orton  from  his  home ;  and  his  letter  of 
17th  April.2 

It  was  objected  that  there  was  no  evidence  of  any 
pressure,  nor  of  any  writ  having,  in  fact,  been  sued  out 
against  him ;  that  the  expressions,  therefore,  amounted 
to  a  mere  declaration  of  the  bankrupt,  and  that  such 
had  never  been  received  against  third  persons.  But  we 
have  no  doubt  that  this  letter  was  properly  received. 
The  plaintiffs  were  in  the  course  of  proving  an  act  of 
bankruptcy  by  departure  from  the  dwelling-house,  or 
otherwise  absenting  himself,  with  intent  to  defeat  or 
delay  creditors.  The  act  and  the  intention  were  both 
necessary  to  be  proved;  and  when  the  act  has  been 
proved  by  extrinsic  evidence,  it  has  been  settled  by 
cases  so  numerous  and  familiar  that  it  is  unnecessary  to 
cite  them,  that  the  intent  with  which  the  act  was  done 
may  be  proved  by  the  simultaneous  declarations  of  the 
bankrupt 

The  principle  of  admission  is,  that  the  declarations 
are  pars  rei  gestae,  and  therefore  it  has  been  contended 
that  they  must  be  contemporaneous  with  it ;  but  this  has 
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been  decided  not  to  be  necessary,  and  on  good  grounds;     New  Sena. 


184*]. 


for  the  nature  and  strength  of  the  connection  with  the 

act  are  the  material  things  to  be  looked  to;  and  although        Rough 

concurrence  of  time  cannot  but  be  always  material  evi-     The  Gmat 

WstrBftM  Rail- 

dence  to  shew  the  connection,  yet  it  is  by  no  means  waj  Companj. 
essential.     What,  therefore,  the  bankrupt  said  imme- 
diately on  his  return  home,  as  to  the  place  where  he 
had  been  and  his  motive  in  going,  was  held  admissible 
in  Bateman  v.  Bailey  (a) ;  and  in  Ridley  v.  Gyde  (6),  to 

* 

which  we  were  referred  by  the  counsel  for  the  defend- 
ants as  a  leading  authority,  the  act  to  which  the  de- 
claration referred,  and  which  was  not  a  continuing  act, 
but  merely  the  giving  a  security,  was  done  on  the  25th 
October^  and  the  declaration  itself,  which  was  held  ad- 
missible, was  made  on  the  20th  November.  There  the 
court  seem  to  have  adopted  the  rule,  which  Parke  J. 
had  laid  down  in  Bawson  v.  Haigh  {c\  ^^  that  it  is  im- 
possible to  tie  down  to  time  the  rule  as  to  the  declara- 
tions ;^  that,  if  there  be  connecting  circumstances,  a  de- 
claration may,  even  at  a  month's  interval,  form  part  of 
the  whole  res  gesta.  In  the  case  of  Ridley  v.  Gyde  (b) 
the  court  thought  that  the  conversation  of  Naoember 
20th  was,  under  the  circumstances,  no  more  than  a  re- 
sumption of  a  conversation  broken  oiT  on  the  25th 
October,  which  immediately  preceded  the  giving  the 
security  in  question. 

In  the  present  case,  however,  there  is  no  necessity  to 
rely  on  these  cases,  because  the  absenting  himself  from 
home  by  the  bankrupt  was  a  continuing  act,  and  the 
letter  was  written  during  its  continuance.  If  his  de- 
claration, made  immediately  on  his  return,  would  have 

(a)  5  r.  1?.  512.  (6)  9  Bing.  349. 

\c)  2  Bing,  104. 
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Volume  I.      been  admissiblei  that  which  he  writes  during  his  absence, 
*        cannot,  on  any  reasonable  principle,  be  rejected. 


/ 


Rough  But  it  was  said  that  this  was  objectionable  on  another 

The  GftBAT     ground ;  the  want  of  proof  aliunde  that,  in  fact,  any 

waj  Companj.  writs  had  been  issued  against  the   bankrupt,  or  any 

pressure  been  used  against  him.  And  if,  indeed,  it 
be  essential  to  the  validity  of  the  act  of  bankruptcy  that 
there  should  have  been  either  the  one  or  the  other,  this 
objection  must  prevail ;  l)ecause  the  bankrupt's  declar- 
ations cannot  be  evidence  of  these  facts,  and  none  other 
was  offered.  The  same  objection  was  made  in  Newman 
v.  Stretch  (a),  and  over-ruled  by  Parke  J.,  who  said  that 
his  impression  was  that  it  was  unnecessary  to  give  any 
evidence  beyond  the  transaction  itself,  either  that  there 
were  creditors,  or  that  creditors  had  been  delayed. 
That,  indeed,  was  only  a  decision  at  nisi  prius,  and  the 
course  the  cause  took  made  it  impossible  to  review  it. 
But  we  think  Ex  parte  Bamford(b)  and  Robson  v. 
Rolls  (c)  fully  support  the  ruling  of  the  learned  Judge. 
In  the  former  case  the  debtor  quitted  his  home  to  avoid 
two  men,  bailiffs,  whom  he  supposed  to  have  a  writ 
with  them  to  arrest  him ;  but  in  fact  they  had  none. 
Lord  Eldon  said,  '*  The  circumstance  that  Plowman  and 
Hartley  had  no  writ  with  them,  is,  with  reference  to 
this  point  (that  is  the  commission  of  an  act  of  bank- 
ruptcy), immaterial.  If,  knowing  that  the  officer  has 
the  writ,  the  debtor  departs,  even  under  a  chimerical 
belief  that  he  has  it  with  him^  but  with  the  intention  of 
delay,  the  act  of  bankruptcy  is  complete."  In  this  case, 
it  is  true,  there  was  a  writ  out  against  the  debtor ;  and 
Lord  Eldon  mentions  that  circumstance,  not,  we  think,  as 

(a)  Af.  4*  Af,  S38.  (6)  15  Ves.jua,  449. 

(c)  9  Bing.  648. 
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necessary  to  complete  the  act.     A  belief  that  the  officer     iV<no  Serim. 
had  the  writ,  that  is,  in  substance,  that  there  was  a        ^^^^« 


creditor  to  be  delayed  by  flight,  is  essential  in  order  to        Rough 
make  out  the  intent  to  delay ;  but  all  that  the  statute     The  Gkiat 
requires  is  the  act  of  departure^  or  absenting,  with  that  wsj  Companj. 
intent :  actual  delay  of  any  creditor  is  immaterial ;  Bo* 
bertson  v.  LiddeU  {a) ;  as  to  which  Lord  EUenborough 
said,  in  Chenaweth  v.  Hay  (6),  that  it  had  decided  that 
the  intent,  and  not  the  actual  delay,  was  what  the  sta- 
tute meant;    and  the  moment  the  court  have  deter- 
mined that,  it  becomes  immaterial  whether  there  was  a 
possibility,  or  notj  of  delay.     In  Robson  v.  RolU  (c)  the 
debtor  believed  there  was  a  writ  out  against  his  person, 
and  abstained  from  going  out  of  London,  as  he  thought, 
into  Middlesex,  to  avoid  being  arrested ;  but  there  was 
no  such  writ  issued ;  the  creditor  having  proceeded  only 
by  fieri  facias. 

We  think,  therefore,  that,  to  constitute  the  act  of  bank- 
ruptcy, neither  writ  nor  pressure  were  in  fact  necessary : 
of  course  the  want  of  proof  of  them  can  be  no  objection* 
And  this  does  not,  as  was  alleged,  reduce  the  evidence 
merely  to  a  declaration  of  the  bankrupt  unaccompanied 
by  any  substantive  act.  The  substantive  act  proved 
aliunde  is  the  departure  from  home  :  that  is  equivocal : 
the  declaration  made  during  the  continuance  of  that  act 
shews  the  intention  with  which  it  was  done.  This  ob- 
jection, therefore,  falls  to  the  ground. 

Next  it  was  contended  for  the  defendants,  that,  even 
if  a  valid  bankruptcy  were  established,  the  property  in 
the  articles  sought  to  be  recovered  had  passed  to  them 
by  virtue  of  the  clauses  before  cited ;  and  a  great  deal 

(a)  9  £««,  487.  (6)  1  J/.  ^  S.  676.  679. 

(c)  9  Bing.  648. 
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'        sides,  for  and  against  the  validity  in  law  of  the  agree- 


^^^"        ment  contained  in  them.     But  upon  these  we  do  not 

Th«  ®"^T,   think  it  necessary  to  express  any  opinion  ;  because  we 

wajr  Companj.  think,  the   bankruptcy  having  occurred  on  the  17tb, 

before  the  bankrupts  had  committed  any  default  within 
the  meaning  of  those  clauses,  before,  therefore,  the  de- 
fendants could  act  upon  them  and  take  possession,  the 
operation  of  them  was  intercepted,  even  if  they  were 
legally  valid  in  their  first  formation.  The  twenty-third 
clause  {a)  aifects  the  construction  of  those  that  follow  : 
'^  if  the  contractors  should  become  insolvents,  or  be 
declared  bankrupts,  or  be  prevented  from,  or  delayed 
in,  proceeding  *'  &c.,  it  shall  be  lawful  for  the  company, 
if  they  shall  think  fit,  to  give  a  notice,  requiring  them 
to  proceed ;  and  if,  Jbr  seven  days  ajler^  they  shall  make 
default  in  proceedings  then  the  company  may  employ 
other  workmen,  and  proceed  themselves.  The  right  to 
use  the  materials  and  tools,  and  the  vesting  of  the 
property  in  the  defendants,  are  both  dependent  on  an 
election  to  be  made  by  them  after  the  default  made  by 
the  contractors;  and  that  default  is  the  neglecting  to 
proceed  for  seven  days  after  the  notice  given.  On  the 
sixth  day  no  default  had  been  made ;  the  defendants  on 
that  day  could  make  no  election  ;  could  not  enter ;  the 
property  could  not  vest  in  them :  but  on  that  day,  by 
relation,  the  title  of  the  assignees  was  complete.  This 
case,  therefore,  falls  within  that  of  Tripp  v.  Armitage  (&), 
with  which  we  agree. 

And  it  is  probable  that  the  clauses  have  been  framed 
in  this  way,   rather  than  in    a  more  simple  form    by 

(a)  The  first  of  the  clauses  cited  above. 
(6)  4  Jtf.  ^  W,  687. 
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which  the  property  should  have  been  made  to  pass  to     Nsw  Series. 

1841 
the  company  at  once  in  case  of  insolvency  or  bankruptcy,  ' 


to  avoid  the  questions  which  would  have  arisen  on  its        Roucu 
validity  with    respect   to  the   insolvent  and   bankrupt      The  Okxat 
acts.     But  this  care  has,  under  the  circumstances,  let  in  way  Company. 
the  difficulty  on  which  this  case  will  be  now  decided. 
Here  was    a  delay  in  proceeding;    notice  was  given 
accordingly ;  and,  before  the  term  limited  had  expired, 
and  the  forfeiture,  if  we  may  so  call  it,  had  accrued,  the 
goods  had  ceased  to  be  the  bankrupts'  by  the  title  of 
the  assignees  having  intervened :  the  subject  matter  of 
forfeiture  was  therefore  removed. 

Our  judgment,  then,  will  be  for  the  plaintiff,  and  the 
rule  will  be  discharged,  subject  to  an  allowance  for 
such  articles,  if  any,  as  the  defendants  purchased,  and 
brought  to  the  work,  after  the  bankruptcy,  (a) 

Rule  discharged,  and  the  amount  of 
damages  referred  by  consent. 

(a)  The  contract  provided  that  materiab,  brought  on  the  works  for 
the  purpose  of  permanent  use  in  them,  should  vest  in  the  defendants,/9iofi» 
tke  time  cf  their  being  brought.  This  is  not  an  uncommon  provision  in 
building  contracts,  without  reference  to  the  insolvency  or  default  of  the 
contractor.  But  the  distinction,  though  noticed  in  the  argument,  was 
not  adverted  to  by  the  Court,  apparently  because  the  vesting  of  the  pro- 
perty under  this  clause  was  considered  to  be  also  dependent  on  the  default 
and  electioo  under  the  23d  clause. 

s.  • 


vol..  I.  N.  8. 
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^;*^*^' ^^  The  Queen  against  James  Bolton. 

When  a  con-  HP  WO  justices  of  the  countv  of  Middlesex  made  an 

▼iction  or  order  X 

of  justices  is  order,  under  stat.  59   G.  3.  c.  12.   sects.  24,  25., 

returned  to  this 

Court,  and  the  addressed  to  the  chief  constable  of  the  hundred  of  Spel- 

regular  inform  thom^  to  the  'petty  Constable  of  the  hamlet  of  Hampton 

imd  Se^a»^*^  Wtckj  in  the  said  hundred  and  county,  and  to  each  and 

one  ova- which  ^         of  them.     It  was  as  follows. 

the  justices  had  ^ 

jurisdiction,  the  «  Whereas  IViUiam  Hitching^  one  of  the  overseers  of 

Court  will  not 

hear  aflBdavits  the  hamlet  of  Hamptoti  Wick  in  the  said  county,  did,  on 

impeaching 

their  decision  the  22d  day  of  March  instant,  prefer  an  information  and 

on  the  facts, 

nor,  if  they  re-  complaint  upon  oath  before  me  James  Morgan  Strachan, 

dence,  will  it  ^"^  ^^  her  Majesty's  justices  of  the  peace  in  and  for  the 

judgment*"  said  county,  against  James  Bolton^  a  poor  person  re- 

***^P^  f  ®'^^"g  ^"  ^^^  s*'^  hamlet  of  Hampton  Wick^  for  that  he. 

Jurisdiction  the  said  James  Bolton^  having  been  permitted  to  occupy 

is,  whether  or  a  parish  house  belonging  to  the  said  hamlet  of  Hamp- 

not  the  justices 

had  power  to  ton   Wick,  situate  on  the  right  hand  side  of  the  road 

enter  upon  the  %      •%•        n 

inquiry,  not  leading  from  Hampton  Wick  to  the  parish  of  Tedding- 

concliuions,  in  ^^^  *"^  being  in  the  said  hamlet  of  Hampton  Wick^  had 

wCT«trueOT  *^  neglected  to  quit  the  same  and  deliver  up  the  possession 

false.  thereof  to  the  churchwardens  and  overseers  of  the  poor 

It  may  be  ^ 

shewn  by  affi-  of  the  said  hamlet  of  Hampton  Wick  within  one  month 

davit  that  they  :           .  . 

had  no  autho-  after  notice  and  demand  in  writing  for  that  purpose, 

rity  to  com- 
mence an  in-  signed  by  the  major  part  of  the  said  churchwardens  and 

quiry  inasmuch 

as  the  question 

brought  before  them  was  not  one  to  which  their  jurisdiction  extended  ;  and  this,  although, 

by  mis-statement,  they  have  made  the  proceedings,  on  the  face  of  them,  regular. 

Where  an  order  of  justices  for  delivering  up  a  bouse  to  parish  officers  under  stat. 

59  G.  S.  c  18.  Si,  S4,  25.  was  correct  in  form,  and  made  on  a  proper  information,  sum- 
mons, and  hearing,  the  Court  (on  certiorari)  refused  to  inquire  into  the  reasonableness  of 
their  judgment,  either  on  affidavit,  ur  on  the  evidence  returned  with  the  proceedings : 
although  the  act  gives  no  appeal  against  such  order. 
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overseers,  and  delivered  to  him  the  said  James  Bolton     New  Series. 
personally :  and  whereas,  upon  the  appearance  of  the   ' 


said  James  Bolton  this  day  before  us  in  pursuance  of  a  '^^  Qu»w 
sammons  for  that  purpose  (a),  we,  the  said  justices,  have  Bolton. 
proceeded  to  hear  and  determine  the  matter  of  the  said 
complaint,  and  do  find  and  adjudge  the  same  to  be 
true:  we  do  therefore  charge  and  command  you  that 
you  without  delay  go  to  and  cause  possession  of  the 
premises  in  question  to  be  delivered  to  the  church- 
wardens and  overseers  of  the  poor  of  the  said  hamlet  of 
Hampton  fVick,  or  some  or  one  of  them,  pursuant  to 
and  in  compliance  with  the  directions  of  an  act  passed 
in  the  fifty-ninth  year  of  the  reign  of  King  George  III., 
entitled,  An  act  to  amend  the  laws  for  the  relief  of  the 
poor.  Herein  fail  not.  Given  "  &c.,  *^  at  Hampton " 
&C.,  *<  the  SOth  day  of  March,  in  the  year  of  our  Lord 

18S8. 

"  J.  M.  Strachan,  (L.  &) 

'' John  Kirklandr  (L.&.) 

In  Trinity  term,  1839,  a  rule  was  made  absolute  for 
a  certiorari  to  remove  the  order,  and  all  things  touching 
the  same,  into  this  Court.  The  information,  summons, 
and  order  were  relumed  accordingly,  with  a  statement 
of  the  evidence  on  which  the  order  was  made.  This 
was,  in  substance,  that  the  premises  had  for  many 
years  been  occupied  by  paupers,  with  the  permission  of 
the  hamlet  officers,  a  small  rent  being  received.  That 
Bolton  became  tenant  in  1822,  in  lieu  of  one  Campbell, 
a  pauper,  who  had  so  occupied.  That  Bolton  had  paid 
rent  to  the  hamlet  for  these  premises.  That,  during 
his  tenancy,  he  was  imprisoned  for  smuggling ;  where- 

(a)  The  summons  bore  date  March  22d. 
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upon,  and  for  two  years  after,  his  family  became  charge** 
able  to,  and  received  relief  from,  the  hamlet,  and,  as 
part  of  such  relief,  were  allowed  to  occupy  the  premises 
in  question  without  paying  rent :  and  that  Bolton  him- 
self, on  his  release,  was,  by  reason  of  his  poverty, 
allowed  to  occupy  them  gratuitously  till  1838,  when  a 
warrant  issued  to  dispossess  him,  and  he  gave  up  the 
key  to  the  hamlet  officers,  but  was  afterwards  allowed 
to  re-enter  on  the  possession :  and  that  notice  had 
been  given  him  to  quit  and  deliver  up  the  premises  &c. 
Whereupon  the  justices,  having  heard  the  complaint, 
and  having  heard  what  was  alleged  by  Bolton  in  answer, 
did  find  && 

In  Hilary  term,  1840,  a  rule  nisi  was  obtained  for 
quashing  the  order,  on  an  affidavit  of  Bolton,  stating 
that  he  had  not  occupied  the  house  as  a  pauper,  but 
had  paid  parish  rates  in  respect  of  it,  and  done  repairs ; 
that  he  had  not  been  chargeable  to  the  parish  during 
the  time  of  his  occupation ;  and  that  he  had,  during 
that  time,  served  the  office  of  headborough :  it  also  con- 
tained statements  throwing  doubt  upon  the  title  of  the 
parish,  and  tending  to  discredit  some  oF  the  evidence 
given  before  the  justices.  Affidavits  were  filed  in  an-< 
swer,  partly  contradicting  these  allegations,  and  partly 
explaining  the  circumstances;  and  one  of  the  justices 
deposed  that,  pn  the  hearing  before  them,  no  evidence 
was  adduced  on  behalf  of  Bolton^  nor  was  any  proof 
given  of  his  having  paid  taxes  or  rates  in  the  parish,  or 
served  any  parochial  office  therein.  Affidavits  were 
also  put  in  as  to  the  evidence  actually  given  before  the 
justices.     In  Michaelmas  term,  1840(^7), 

(a)  November  llth.     Before  Lord  Denman  C.  J.,  WilUamt^  and  Cole- 
ridge Js. 
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Sir  JI  CampbelU  Attorney  General,   and    Wightman     New  Series, 
shewed  cause.     So  far  as  the  Court  can  take  any  notice  * 

of  the  evidence,  they  will  look  only  at  that  which  was  The  Qunir 
before  the  justices  on  the  hearing,  not  at  statements  Boltom. 
produced  afterwards.  The  same  strictness  will  be  ob- 
served, in  this  respect,  as  on  motion  to  enter  a  nonsuit, 
or  to  set  aside  a  verdict  as  against  evidence.  Either 
the  proceedings  are  a  nullity,  or  the  order  is  good.  On 
the  face  of  the  return,  the  order  is  correct,  the  proceed- 
ings regular,  and  the  case  one  in  which  the  magistrates 
had  jurisdiction.  The  depositions  are  set  out;  and,  if 
there  was  a  scintilla  of  evidence  on  which  the  justices 
could  proceed,  the  conclusion  to  which  they,  in  their 
discretion,  have  come,  is  binding.  ^^  The  magistrate  ** 
who  hears  an  information  'Ms  the  sole  judge  of  the 
weight  of  the  evidence;''  per  1l»otA Kenyon  in  Rex  v. 
J,  Smith  {a).  And  in  Rex  v.  Reason  [b\  where  justices 
had  dismissed  an  information,  but,  on  return  to  a  cer- 
tiorari, stated  evidence  which  appeared  sufficient  to  con- 
vict, •*  The  Court  said  that  the  evidence  given  was  entirely 
and  exclusively  for  the  consideration  of  the  justices 
below,  who  were  placed  in  the  situation  of  a  jury;  and 
as  they  had  acquitted  the  defendant,  this  Court  could 
not  substitute  themselves  in  the  place  of  the  justices 
acting  as  jurymen,  and  convict  him.  That  they  could 
not  judge  of  the  credit  due  to  the  witnesses  whom  they 
did  not  hear  examined.  That  they  could  only  look  to 
the  form  of  the  conviction,  and  see  that  the  party,  if 
convicted,  had  been  convicted  by  legal  evidence."  It 
is  not  suggested  here  that  the  justices  have  set  out  the 
evidence  imperfectly  in  their  return ;  but,  if  that  were 

(a)  8  T.  R,  588.  (*)  6  T.  R.  375. 
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sOj  the  Court  should  have  been  prayed  to  enforce  a 
more  complete  return,  as  it  has  done  in  cases  of  con- 
viction; In  re  Rix(a)j  Rex  v.  fVarnford  (b).  Thb 
order  might  have  been  called  in  question  by  an  action 
of  trespass  ;  and  there  it  would  have  been  a  sufficient  de- 
fence to  put  in  the  order,  and  shew  that  the  proceedings 
had  been  regularly  conducted ;  Basten  v.  Carew  {c) : 
the  merits  of  the  decision,  with  reference  to  any  ques- 
tion of  fact,  could  not  have  been  entered  upon.  Brittain 
V.  Kinnaird  (d)  (particularly  the  judgment  of  Richard" 
son  J.)  is  decisive  on  this  point.  The  argument  against 
the  conviction  there  was,  that  a  magistrate  cannot,  by 
his  finding  of  facts,  give  himself  jurisdiction :-  but  the 
law  gives  him  jurisdiction  in  a  particular  description  of 
case;  of  the  facts  which  bring  the  case  within  that 
description  he  is  necessarily  the  judge.  (They  also  dis- 
cussed the  evidence ;  but  this  part  of  the  argument  is 
immaterial.) 


Erie  and  Petersdorff\  contra.  To  assert  that,  where 
the  case  appears  to  be  of  a  kind  over  which  the  justices 
have  jurisdiction,  any  finding  of  theirs  on  the  facts  must 
be  conclusive,  is  laying  down  too  wide  a  proposition, 
especially  where,  as  in  the  present  case,  no  appeal  is 
given.  The  proceedings  here  are  not  analogous  to  the 
trial  of  ao  action  of  trespass  :  here  the  evidence  is 
brought  before  the  Court  on  the  return,  for  the  very 
purpose  of  taking  their  judgment  on  the  jurisdiction. 
The  better  opinion  seems  to  be  that,  on  the  question  of 
jurisdiction  to  make  an  order,  this  Court  may  look  into 

(a)  4  DwbL  f  R.  352. 

(6)  5  DowL  i  R,  489.     See  Rex  r.  fFiison,  \  A  ^  E,  627. 

(c)  S  B,  j  C.  649.  (d;  1  BnxL  ^  B,  432, 


IV.  VICTORIA. 


71 


the  facts,  and  receive  affidavits ;  Rex  v.  Great  Mar^ 
law  {a).  On  the  motion  for  a  certiorari  in  the  present 
case,  Coleridge  J.,  in  the  Bail  Court,  took  the  facts  into 
consideration,  and  founded  his  judgment  upon  them ; 
Regina  v.  The  Justices  of  Middlesex  (b).  And,  upon  the 
statement  of  facts,  there  does  not  appear  to  have  been 
even  a  scintilla  of  evidence  in  favour  of  the  order.  (The 
further  argument  on  this  point  is  omitted.) 

Cur.  adv.  vuU. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  a  return  bj  two  magistrates  to  a  certiorari 
for  the  purpose  of  bringing  into  this  Court  proceedings 
had  bj  them  under  stat.  59  G.  S.  c.  12.  5.  24.  In  addi- 
tion to  these  proceedings,  the  parties  on  each  side 
brought  before  us  affidavits  disclosing,  on  the  part  of 
the  magistrates  the  evidence  on  which  they  acted,  on 
the  part  of  the  defendant  as  well  the  evidence  on  which 
he  relied  before  them  as  other  evidence  affiscting  the 
merits,  not  adduced  before  them.  Two  points  were 
made  in  support  of  the  order ;  the  first,  that,  the  pro- 
ceedings all  being  regular  on  the  face  of  them,  and  dis- 
closing a  case  within  the  jurisdiction  of  the  magistrates, 
this  Court  could  not  look  at  affidavits  for  the  purpose 
of  impeaching  their  decision ;  the  second,  that,  even  if 
those  affidavits  were  looked  at,  the  case  would  be  found 
to  be  one  of  conflicting  evidence,  in  which  there  was 
much  to  support  the  conclusion  to  which  the  magistrates 
had  come ;  and  that  this  Court  would  not  disturb  that 

(a)  S  East,  244*     See  the  cases  collected  in  Regina  r.  7%e  Justices  qf 
Cheshire,  S  J.  j^  E.  398. 
(6)  7  Doud.  P.  C.  767. 
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conclusion,  even  if  it  might  have  been  disposed  to  have 
decided  differently  had  the  matter  originally  come 
before  it. 

The  first  of  these  is  a  point  of  much  importance,  be- 
cause of  very  general  application ;  but  the  principle 
upon  which  it  turns  is  very  simple:  the  difficulty  is 
always  found  in  applying  it.  The  case  to  be  supposed 
is  one  like  the  present,  in  which  the  legislature  has 
trusted  the  original,  it  may  be  (as  here)  the  final,  juris- 
diction on  the  merits  to  the  magistrates  below ;  in  which 
this  Court  has  no  jurisdiction  as  to  the  merits  either 
originally  or  on  appeal.  All  that  we  can  then  do,  when 
their  decision  is  complained  of,  is  to  see  that  the  case 
was  one  within  their  jurisdiction,  and  that  their  pro- 
ceedings on  the  face  of  them  are  regular  and  according 
to  law.  Even  if  their  decision  should  upon  the  merits 
be  unwise  or  unjust,  on  these  grounds  we  cannot  re- 
verse it.  So  far,  we  believe,  was  not  disputed;  but, 
as  the  inquiry  is  open,  ex  concessis,  to  see  whether  the 
case  was  within  the  jurisdiction  of  the  magistrates,  it  is 
contended  that  affidavits  are  receivable  for  the  purpose 
of  shewing  that  they  acted  without  jurisdiction ;  and 
this  is,  no  doubt,  true,  taken  literally :  the  magistrates 
cannot,  as  it  is  often  said,  give  themselves  jurisdiction 
merely  by  their  own  affirmation  of  it.  But  it  is  obvious 
that  this  may  have  two  senses :  in  the  one  it  is  true ;  in 
the  other,  on  sound  principle  and  on  the  best  considered 
authority,  it  will  be  found  untrue.  Where  the  charge 
laid  before  the  magistrate,  as  stated  in  the  information, 
does  not  amount  in  law  to  the  offence  over  which  the 
statute  gives  him  jurisdiction,  his  finding  the  party 
guilty  by  his  conviction  in  the  very  terms  of  the  statute 
would  not  avail  to  give  him  jurisdiction ;  the  conviction 
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bnt  have  proceeded,  and  that  if  he  had  come  to  a 
difierent  conclusion  his  judgment  of  acquittal  would 
have  been  a  binding  judgment,  and  barred  another 
proceeding  for  the  same  offence.  Upon  principle, 
therefore,  affidavits  cannot  be  received  under  such  cir- 
cumstances. The  question  of  jurisdiction  does  not 
depend  on  the  truth  or  falsehood  of  the  charge,  but 
upon  its  nature :  it  is  determinable  on  the  commenccr 
ment,  not  at  the  conclusion,  of  the  inquiry :  and  affidavits, 
to  be  receivable,  must  be  directed  to  what  appears  at 
the  former  stage,  and  not  to  the  facts  disclosed  in 
the  progress  of  the  inquiry. 

•  We  will  cite  only  two  authorities  in  support  of  this 
reasoning.  The  former,  that  of  Brittain  v.  Kinnaird  (a), 
and  the  admirable  judgment  oi  Richardson  J.  at  p.  442., 
are  too  well  known  to  make  it  necessary  to  state  them 
at  length.  There,  in  the  case  of  a  conviction  under 
the  Bum-boat  Act,  it  was  asked,  shall  the  magistrate,  by 
calling  a  seventy-four-gun  ship  a  boat,  give  himself 
jurisdiction  and  preclude  inquiry  ?  The  learned  judge 
gave  the  answer :  ^^  whether  the  vessel  were  a  boat  or 
no,  was  a  fact  on  which  the  magistrate  was  to  decide ; 
and  the  fallacy  lies  in  assuming,  that  ihefacty  which  the 
magistrate  has  to  decide,  is  that  which  constitutes  his 
jurisdiction."  And  it  is  obvious  that,  if  it  were,  when- 
ever an  action  were  brought  against  a  magistrate  for 
issuing  his  warrant  upon  his  conviction,  in  order  to 
shew  his  jurisdiction,  without  which  he  would  have  no 
defence,  he  would  be  bound  to  prove  the  facts  on  which 
his  conviction  proceeded.  The  second  case  is  a  recent 
decision  in  the  Common  Pleas  of  Cave  v.  Mountain  (&), 
which  we  cite  only  for  the  rule,  which  seems  to  us  very 

(a}  \  B.tB.  482.  (6)  1  Uan.  ^  G,  957. 
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1^  appearance  took   place.     The  return  then  goes  on  to 


Tb€  QuiiK  state  the  substance  of  the  evidence  adduced  in  support 
BoLTow.  of  the  complaint,  that  the  defendant  was  heard  in 
ansvrer,  and  that  the  magistrates  found  the  complaint 
proved.  No  affidavit  denies  that  such  evidence  was 
offered,  that  the  defendant  was  heard  in  his  defence,  or 
that  such  judgment  was  pronounced. 

Beyond  tliis  we  cannot  go.  The  affidavits,  being 
before  us,  were  used  on  the  argument;  and  much  was 
said  of  the  unreasonableness  of  the  conclusion  drawn 
by  the  magistrates,  and  of  the  hardship  on  the  defend- 
ant if  we  would  not  review  it,  there  being  no  appeal  to 
the  sessions.  We  forbear  to  express  any  opinion  on 
that  which  is  not  before  us,  the  propriety  of  the  con- 
clusion drawn  from  the  evidence  by  the  magistrates  :  they 
and  they  alone  were  the  competent  authority  to  draw 
it ;  and  we  must  not  constitute  ourselves  into  a  court  of 
appeal  where  the  statute  does  not  make  us  such,  because 
it  has  constituted  no  other. 

It  is  of  much  more  importance  to  hold  the  rule  of 
law  straight  than,  from  a  feeling  of  the  supposed  hard- 
ship of  any  particular  decision,  to  interpose  relief  at  the 
expense  of  introducing  a  precedent  full  of  inconvenience 
and  uncertainty  in  the  decision  of  future  cases.  We 
may  add,  however,  that,  even  if  the  decision  were  in- 
correct, which  we  do  not  affirm,  the  hardship  on  the 
defendant  is  much  exaggerated :  for  it  was  not  disputed 
but  that  the  house  was  a  parish  house,  and  that  he  was 
liable  to  be  turned  out  by  an  action  of  ejectment.  The 
rule  therefore  will  be  discharged,  and,  being  against 
magistrates,  with  costs. 

Rule  discharged. 
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Rogers  against  Custance.  iWfdoy, 

January  12th. 

DEBT  for  7S2.  for  work}  labour,  and  materials,  and  I>ebt,  in  the 
common  fonuy 

7S/.  on  an  account  stated.  for  work  and 

Pleas.     1.  Except  as  to  23/.,  parcel  &c.  (which  was  ticular  of  de-' 

paid  into  court)  nunquam  indebitatus.     Issue  thereon,  i,,^  ^^rk  and 

2.  Except  as  before,  that  the  work,  labour,  and  materials  pi«!thatpiain- 

in  the  first  count  mentioned  (except  as  to  the  2St)  were  t>ff*n<ldefend- 

^  ^  '  ant,  by  consent, 

done  and  provided  by  plaintiff,  by  reason  and  as  in  gave  up  a  con- 
tract onpnally 

pursuance  of  a  contract  between  plaintiff*  and  defendant,  made  between 

!•./*•  1  them  for  work, 

whereby  plaintiff  agreed  to  lay  and  construct  for  de-  plaintiff  agree- 

r      -I  ■  -         1  •      o         >i*g  to  accept 

lendant  the  permanent  way  at  a  certam  place,  viz.  &&,  certain  work, 

c  _*.*         •!  •^i./vj  •!  *  which  had  been 

or  a  certam  railway,  viz.  the  Croydon  railway,  m  man-  ^qq^  uQ^^r 
ner  then  agreed  upon  between  plaintiff  and  defendant,  ^*  ^^^ 
at  a  certain  price,  viz.  of  6«.  6^.  per  yard  &c.     And  P]™*^®  >  ****»  ^ 

*  *^       •'  virtue  of  such 

that,  after  the  said  contract  had  been  so  made,  and  agreement,  de- 
fendant became 
before  the  commencement  of  this  suit,  viz.  on  &c.,  plain-  indebted  to 

plaintiff  in  the 

tiff  claimed  to  have  laid  and  constructed  the  said  per-  amount  men- 
manent  way  as  in  pursuance  of  and  according  to  the  said  declaration,and 
contract;  and  thereupon  afterwards,  viz.  &c.,  a  con-  inpy^^iuxif 
troversy  arose  between  plaintiff  and  defendant  touching  p^*!S2^2^* 
the  said  supposed  execution  of  the  said  contract,  de-  *ndheac- 

^^  cepted,  the  laid 

fendant  alleirinfi:  that  the  said  permanent  way  had  not  amount.    Re- 

^     ^  ^  ^  .  .      plication,  tra- 

been  nor  was  laid  and  constructed  in  the  manner  in  Teningthe 

payment  and 

which  it  ought  to  have  been  according  to  the  said  con-  acceptance, 
tract,  but  in  an  inferior  &c.,  and  plaintiff  alleging  the  these  plead- 
contrary;  and   thereupon,   afterwards  and    before   the  ^IFcould^not"" 

gire  eridence 
of  any  demand  not  a  subject  of  the  second  agreement ;  and  that,  to  enable  himself  to  re- 
corer  for  extra  work,  be  should  have  new  assigned. 

And  that  the  particular  of  demand,  even  if  it  bad  been  confined  to  extra  work,  could  not 
aid  the  pleading. 
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^^^*"       plaintiff  and  defendant  that  defendant  should  take  to 
CusTAMCB.      and  accept  the  laying  and  construction  by  plaintiff  of 
the  said  permanent  way,  as  then  laid  or  constructed, 
at  a  certain  price  lower  than  the  contract  price  afore- 
said, viz.  the  price  of  5s.  a  yard  of  the  said  permanent 
way  so  laid  &c.  by  plaintiff,  in  satisfaction  and  discharge 
of  the  said  contract,  and  should  become  debtor  to  plain- 
tiff at  the  rate  or  price  last  aforesaid ;  and  that  payment 
by  defendant  to  plaintiff  at  that  rate  or  price  should 
be  taken  as  and  for  and  in  full  satisfaction  &c.  of  all 
claims  &c.  of  plaintiff  on  defendant  for  work,  labour 
and  materials  done  or  provided  by  plaintiff,  as  in  pur- 
suance of  or  by  reason  of  the  said  contract  &c.     Aver- 
«   ment  that,  by  virtue  of  and  under  the  last  mentioned 
agreement,  defendant  before  the  commencement  of  this 
suit,  viz.  on  &c.,  became  and  was  indebted  to  plaintiff 
in  the  said  sum  of  money  in  the  first  count  mentioned 
(except  the  said  sum  of  2S/.,  parcel  &c.),  to  be  paid  by 
defendant  to  plaintiff  on  request,  for  work,  labour  and 
materials  as  in  the  said  first  count  in  that  behalf  men- 
tioned.    And  that  afterwards  and  before  the  commence- 
ment of  this  suit,  viz.  on  &c.,  defendant,  in  pursuance 
of  the  agreement  in   this  plea  last  aforesaid,  paid  to 
plaintiff  and  plaintiff  then  accepted  and  received  from 
defendant,  divers  sums  &c.  amounting  to  the  said  sum 
in  the  first  count  mentioned  (except  the  said  sum  of 
23/.,  parcel  &c.),  in  full  satisfaction  and  discbarge  of  the 
said  sum  in  that  count  mentioned  (except  &C.,  parcel 
&c.).     Verification. 

3.  As  to  the  23/.,  payment  into  Court,  which  plaintiff 
accepted. 
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1 840  (a), 

ROGSJU 

▼. 

CvnAiKCE,  E.  James  shewed  cause.     The  plea  was  no  answer  as 

to  the  72/L,  though  true  as  to  the  residue.  The  de- 
fendant  was  informed  by  the  particulars  of  demand 
that  more  than  the  contract  work  was  in  question.  The 
statement  in  his  second  plea,  as  to  a  substituted  con- 
tract, is  wholly  immaterial ;  the  defence,  in  substance, 
is  the  ordinary  one  of  payment  and  acceptance  in  satis- 
faction. The  averments  as  to  a  new  contract,  being 
immaterial,  are  not  admitted  by  the  replication ;  Ben- 
nion  V.  Davison  {b)\  and,  if  they  were,  the  admission 
that  the  debt  in  question  accrued  under  that  contract 
would  amount  merely  to  a  waiver  of  proof  as  to  the 
manner  in  which  it  accrued,  but  would  not  afford 
ground  for  assuming,  without  proof,  that  the  payments 
were  made  exclusively  in  respect  of  the  agreement 
stated  in  the  introductory  part  of  the  plea ;  Bennion  v. 
Da!ids(m(b)\  Edmunds  v.  Graoes{c).  The  plaintiff,  in 
a  case  like  this,  is  not  called  upon  to  new  assign ;  Ft^ee- 
man  v.  Crq/is{d) ;  James  v.  Lingham  (e). 

Sir  F.  Pollock  and  G.  S.  Wilson^  contra.  It  is  true 
that,  where  the  declaration  and  plea  of  payment  are 
both  general,  the  defendant  is  bound  to  apply  his  evi- 
dence to  that  claim  which  the  plaintiff  actually  relies 
upon  at  the  trial.     But  here  that  consequence  which  has 

(a)  November  19th.  Before  Lord  Denman  C.  J.,  Littledale,  WUHams, 
and  Coleridge  Js. 

(ft)  3  Af.  §•  r.  179.  '  (c)  2  M,  J:  W,  642. 

id)  4  Jf.  ^  r.  4. 

{e)  5  New  Ca.  553.  See  Ferguson  ▼.  Mahon,  9  A,  ^  E.  245. ;  Alston 
▼.  Mills,  9  A.^E.  248. 
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controversy  had  arisen,  the  defendant  contending  that 
the  work  was  not  properly  done ;  that  a  second  agree- 
ment was  then  entered  into,  by  which  plaintiff  was  to 
accept  a  lower  price  in  full  satisfaction;  and  so  de- 
fendant became  indebted  in  the  sum  mentioned  in  the 
first  count,  except  as  aforesaid ;  concluding  with  aver- 
ments of  payment  and  acceptance  of  that  sum  in  pur- 
suance of  the  y id  agreement 

The  replication  traversed  the  payment  and  accept- 
ance of  the  money  in  the  second  plea  mentioned  in 
discharge  of  the  said  money  in  the  said  first  count 
mentioned.  The  particulars  of  demand  stated  the 
action  to  be  brought  to  recover  a  certain  sum  for  the 
laying  a  permanent  way,  and  another  sum  for  extra  work. 
Upon  the  trial  the  defendant  proved  payment  of  every 
thing  due  under  the  second  agreement,  and  acceptance 
of  that  sum  on  that  account;  but  the  plaintiff  contended 
that  the  action  was  brought  to  recover  for  the  extra 
work;  and,  that  demand  having  been  proved  to  the 
amount  of  49^  without  any  answer,  a  verdict  was  taken, 
with  leave  to  move  to  enter  it  for  the^defendant. 

And  we  are  of  opinion  that  the  rule  granted  for  that 
purpose  should  be  made  absolute.  Where  the  de- 
claration and  the  plea  are  both  general,  and  the  plaintiff, 
by  his  particulars,  points  his  demand  to  a  particular 
balance  of  accounts  between  the  parties,  there  the  de- 
fendant will  not  be  entitled  to  the  verdict  merely  be- 
cause he  proves  payment  of  a  sum  equal  to  the  demand 
proved ;  for,  in  the  first  place,  the  bsue  is  on  the  pay- 
ment having  been  made  and  received  in  satisfaction  of 
the  demand  in  the  declaration ;  and,  secondly,  there  is 
no  reason  in  justice  why,  to  such  a  plea,  the  plaintiff 
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shoDid  be  called  on  to  new  assimi  undfer  the  circum-  ^^  ^^'^ 

1841. 

Stances  stated ;  because,  in  fact,  both  parties  are  fully  ' 

apprised  of  that  which  they  came  to  try,  and  the  de-  ^«" 

fendant's  proof  is,  indeed,  a  mere  trick  upon  the  plain-  Costaiici. 

ti£     This  was  the  case  of  James  v.  LingJiam  (a\  which 

dted  for  the  plaintiff,  and  with  which  we  entirely 


But  the  present  case  is  essentially  distinguishable. 
The  declaration  is  general;  but  the  plea  narrows  it, 
states  the  demand  to  be  for  the  work  done  under  this 
contract,  and  shews  that  that  has  been  satisfied.  If, 
18  the  plaintiff  now  contends,  the  plea  was  wrong  in  so 
pointing  the  declaration,  and  the  action  was  really 
brought  for  the  extra  work,  this  was  exactly  the  case 
in  which  the  plaintiff  should  have  new  assigned ;  for  the 
ambiguity  did  not  arise  merely  on  the  proof  at  the  trial ; 
but  the  plea,  on  the  face  of  it,  shewed  that  it  had  not  hit 
the  declaration.  By  taking  issue  on  the  payment  and 
acceptance,  limited  as  the  plea  had  limited  it,  in  re- 
spect of  the  account  on  which  paid  and  received,  the 
plaintiff  accepted  the  narrowed  issue,  and  would  have 
misled  the  defendant  if  he  could  be  at  liberty  at  the 
trial  to  go  for  the  extra  work. 

Reliance  was  placed  on  the  particulars  of  demand : 
but  they  specified  both  heads  of  demand  as  insisted  on 
in  the  action,  and  therefore  leave  the  argument  un- 
touched. But,  even  if  they  had  been  confined  to  the  extra 
work,  yet,  as  they  would  then  have  been  inconsistent 
with  the  plea,  they  could  not  have  prevailed  to  make 
that  the  issue  between  the  parties,  which  the  plea  and 
replication  unequivocally  shewed  not  to  be  the  issue. 

(a)  5  New  Co.  553. 

o  8 
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absolute  to  enter  the  Yerdict  for  the  defendant 


^o«»»  Rule  absolute. 

▼. 

CUSTAMCE. 


^«%,         Doe  on  the  demise  of  Edward  Francis  Blewitt 

January  12th. 

against  Ann  Phillips. 


Where  tenant 
for  life,  without 


tf^N  the  trial  of  this  ejectment  at  the  Monmouthshire 
impeachmeat  Smiimer  assizes,  1838,  a  verdict  was  found  for 

an  abMlute  sale  ^^e  plaiutiflT,  subject  to  the  opinion  of  this  Court  upon 
of  laS"under^  *  special  case,  the  substance  of  which  was  as  follows. 
***hi*  ^'^  Major  Edward  Bleaoiit  was  tenant  for  life  of  lands  in 

c  116.  t.  51. »  *' 

for  Uie  purpose  Mofimouthshire*  called  Gelly  Des  and  The  Parts,  with- 

of  redeeming  C^        &  ' 

the  land  tai  on   out  impeachment  of  waste,  in  strict   settlement,  with 

other  property, 

the  growing  remainder  to  his  son,  the  lessor  of  the  plaintiff.  For  the 
not  mehtioned  purpose  of  redeeming  the  land  tax  on  other  parts  of 
Imcerrwwsw^"  ^^  estate,  comprised  in  the  same  settlement.  Major 
7lAJS^''^^^'r  Blewitt  in  1807,  with  the  sanction  of  the  Land  Tax 

and  the  price  of 

it,  as  well  as       Commissioners,  sold  the  lands  of  Gelly  Des  and  T/ie 

that  of  the  land,  ^         ** 

must  be  paid      Parks  la)  for  1 430/.  to  Henry  Phillips.     By  one  of  the 

into  the  Bank  .  .  Jf  -r  ^ 

of  England        Conditions  of  sale,  the  purchaser  was  to  take  the  timber 

undvr  sMt*  98  * 

although  the  '  trees   then   upon   the   land,  at  a   valuation  :  and   the 

whhoutthe*"  timber  was  accordingly  taken  by  Phillips  at  the  price 

u^S^eTum^or  ^'^  27S/.  25.  6rf.,    Major   Blewitt  giving  a  receipt  in 

which  the  land-  these    words.      «  Received,   the   8th   April   1807,   of 

tax  is  to  be  -r  » 

redeemed.         Henry  Phillips,  the  sum  of  273/.  2s.  6rf.,  for  all  the 

SemUe,  that,      . 

ifthe  price  of    Umber  trees  standing  and  growing  on  Gellj/  Deg  farm 

the  timber  be  . 

paid,  by  mis.     and  woods,  and  the  parks  and  woods  thereto  adjoining, 

take,  to  the  te- 
nant for  life  and  not  into  the  Bank,  the  conveyance  is  void  under  stat.  4S  G.  3.  c.  116. 
X.119. 

But,  assuming  this  to  be  so,  the  case  is  witliin  stat.  54  C  3.  c.  173.  <.  18.,  and  stat. 
57  G.  3.  c.  100.  «.  25, ;  and  either  clause  will  cure  the  defect 

(a)  Stat  4S  G..3.  c.  116.  $.  51. 
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commissioners  of  the  land  tax  were  parties  to  the  deed^ 
and  certified  therein  their  approbation  of  the  sale. 
Major  Blewitt  died  in  18S2.  Phillips  took  possession  of 
the  premises  in  1807)  and  continued  therein  till  his 
death ;  on  which  event  the  defendant  entered,  and  held 
them  until  this  action  was  brought  for  the  recovery  of 
them.  From  the  time  of  the  bargain  and  sale,  Major 
BlewiH  in  his  lifetime,  and  the  lessor  of  the  plaintiff 
since  his  death,  have  enjoyed  the  residue  of  their  said 
estates  in  Monmouthshire  free  of  land  tax  by  virtue  of 
the  said  sale. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  bargain  and  sale  of  August  26th,  1808,  was 
invalid  by  reason  of  tlie  non-appropriation  of  the 
27 SL  2s.  6d.  according  to  the  land  tax  acts. .  If  so,  the 
verdict  was  to  stand ;  otherwise,  a  verdict  to  be  entered 
for  the  defendant.  In  Easter  texm,  1840  (a),  the  case 
was  argued. 


Sir  W.  W.  Follett  for  the  plaintiff.  Major  Blewiii,  as 
tenant  for  life,  had  no  power  to  sell  the  lands  except 
under  stat,  42  G.  3  r.  1J6.;  and  the  sale  is  not  valid 
under  that  act,  unless  all  the  conditions  which  it  an- 
neiKs  to  such  sales  have  been  observed.  Now,  by 
sect.  98,  the  purchase  money  arising  from  any  sale  in 
pursuance  of  the  act  is  to  be  paid  into  the  Bank  of 
England  by  the  purchasers;  and,  by  sect.  119,  ajier 
payment  of  the  purchase  money  into  the  Bank,  and 
enrolment  of  the  deed  of  sale,  every  such  deed  of  sale 


occupied,  possessed  or  enjoyed,  or  accepted,  reputed,  deemed,  taken  or 
known  as  or  for  part,  parcel,  or  member  thereof,  or  of  any  part 
thereof." 

(a)  Jpril  28th.    Before  Lord  Denman  C.  J.»  IMiUdale,  PaUeton^  and 
Coleridge  Ji. 
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void  or  voidable,  or  liable  to  be  impeached  at  law  or  in 
equity,  or  be  liable  to  objections  calculated  to  impede 
the  free  alienation  thereof."  That  language  does  not 
apply  to  the  objection  here  taken.  The  sales  and  con- 
veyances are  confirmed  from  the  respective  periods  at 
which  they  were  respectively  made  and  executed :  that 
implies  that  they  have  been  made  and  executed  ac- 
cording to  the  directions  of  the  prior  act.  Sect  26 
shews  that  a  neglect  wholly  defeating  the  transaction, 
as  ip  the  present  case^  cannot  have  been  contemplated 
in  the  preceding  section;  for  it  provides  that  every 
person,  who  may  conceive  himself  injured  or  prejudiced 
by  any  sales  hereby  confirmed,  shall,  at  any  time  within 
five  years  after  the  passing  of  the  act,  or,  if  the  party 
was  under  legal  disability,  then  within  five  years  after 
it  shall  be  removed,  be  entitled  to  relief  in  a  court  of 
equity,  and  shall,  under  the  decree  or  order  of  such 
court,  have  such  annual  rent  charge  upon  the  lands  or 
other  hereditaments  as  such  court  shall  order.  This 
and  the  preceding  section  apparently  refer  to  cases  in 
which,  at  the  time  of  sale,  persons  have  had  some 
charge  upon  the  estate  which  the  vendor  was  not  en- 
titled to  dispose  of.  If  these  statutes  could  aid  the 
present  defect,  they  would  have  been  relied  upon  in 
ChoUneley  v.  Paxton  {a)  and  Hicks  v.  Morant  (b).  The 
invalidity  is  cured,  under  stat  54  G.  3.  c.  173.  s.  12., 
where  the  sale  and  conveyance  have  been  ^*  made  and 
executed  under  the  authority  and  with  the  consent 
and  approbation  of  the  commissioners,"  as  required  by 
the  previous  acts ;  and,  under  stat.  57  G.  3.  c.  100.  5. 25., 
where  such  conveyances  ^^  shall  appear  to  have  been 
executed  under  the  authority  and  with  the  consent  and 


(a)  S  Bm§»  9fft* 


(6)  SY.iJ.  886. 
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chase  moqey  be  not  so  paid  in.  Nor  does  sect.  100^ 
which  contemplates  the  probability  of  a  sarpliis  on 
stock  transferred,  convey  any  such  suggestion.  The 
proviso  in  sect  119  may,  by  implication,  make  an  enrol- 
ment within  six  months  requisite  to  the  validity  of  the 
deed ;  but  there  is  no  provision  even  equivalent  to  this 
for  payment  into  the  Bank.  It  would  be  very  hard  if  a 
deed  on  the  face  of  which,  so  far  as  could  be  collected 
from  its  recitals  and  stipulations,  every  thing  appeared  to 
be  done  according  to  the  act,  should  be  set  aside,  perhaps 
afler  several  transfers  of  the  property,  by  matter  sub- 
sequent to  the  execution. 

But,  supposing  this  sale  to  be  invalid  under  stat. 
42G.  S.  c.  116.,  the  later  acts  remove  the  objection. 
This  sale  comes  within  the  class  described  in  stat.  54 
G.  3.  c.  1 78. 5. 1 2.  It  was  a  sale  for  the  purposes  of  the  act, 
made  bond  fide,  for  valuable  consideration,  and  with  the 
approbation  of  the  commissioners ;  but  more  property 
was  sold  than  the  contemplated  object  required;  and  the 
surplus,  under  an  erroneous  impression,  was  not  pro- 
perly paid  in.  At  least  this  was  a  ^*  mistake  or  inad* 
vertence''  within  the  intention  of  the  clause.  And  the 
enacting  part  of  stat.  57  G.  S.  c,  100.  5.  25.  expressly 
legalises  *^  all  sales  made,  and  all  conveyances  executed, 
of  lands"  &c.  **  sold  for  the  purpose  of  redeeming  or 
purchasing  land  tax,"  <^  provided  such  conveyances  shall 
appear  to  have  been  executed  under  the  authority  and 
with  the  consent  and  approbation  of  the  respective  com* 
missioners  for  the  time  being  authorised  to  consent''  &c. 

As  to  the  cases ;  Cholmdey  v.  Paxton  {a)  and  Cocker 
reU  V.  Cholmeley  (b)  turned  upon  a  power  granted  in 


(a)  S^tn^.S07.  &  C.  inaTor(CocJi«Tri/ t.  Gtobiu^),  10J9.f  C.564. 
(6)  6  BUifi^  N.S.  liO.   &C.I  Oark  i  Ftmuify,  eo. 
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terms  from  those  of  stat  42  6.  S.  c  116.  x.51.;     Nem  series. 
and  the  soil  and  timber  were  conveyed  separately,  and        l^^^* 


Cmt  separate  considerations :  here  the  timber  passes  by  Doc  dem. 
the  general  words  conveying  the  lands.  It  is  not^eces^  .  ^"^ 
sarf  to  dispute  the  doctrine  of  Wd/r.  Hill  (a)  or  Doran  ^■"*^ 
▼.  WUi$hire  (i).  In  Hicks  v.  Morant  (c)  the  parchase 
money  had  been  misapplied ;  none  of  it  hieul  been  paid 
into  the  Bank ;  the  conveyance  had  never  been  handed 
to  the  purchaser ;  and  he  knew  that  the  purchase 
raooqr  had  never  been  paid  into  the  Bank,  and  con« 
tinued,  to  the  ehd  of  his  life,  to  pay  the  land  tax  which 
was  to  have  been  redeemed  by  means  of  the  sale.  The 
eonvq^ancp  never  having  been  perfected,  the  purdiaaer 
was  not  in  a  sitoalion  to  avail  himself  of  stat.  54  6.  $• 
c  175.  s.  12.,  or  57  G.  S.  c.  100.  s.  ^5.  In  Warner  t. 
Pdickeit{d)  a  sale  by  a  prebendary  under  the  power 
given  by  sect  69  of  stat  42  6.  S.  c.  116.  was  held  bad, 
because  the  rents  and  seihrices  were  not  sold  as  welt  as 
the  fise  ample;  and  the  later  statutes  were  not  relied 
upon  as  aiding  the  defect;  bat  there  the  Commissioners 
had  not  certified  their  assent  (^),  and  therefore  an  essen- 
tial condition  to  the  validity  of  the  conveyance,  under 
all  the  statutes,  was  wanting  (g). 


Sir  W.  jr.  FoUett  in  reply.  Stat.  42  G.  S.  c.  116. 
1.119.  enacts  that  after  payment  into  the  Bank,  and 
after  enrolment,  the  conveyance  Aall  be  valid ;  using 
the  same  terms  as  to  both :  but  a  conveyance  not  en- 
rolled is  clearly  invalid,  as  appears,  both  by  the  proviso 
of  that  section,  and  by  stat  54  G.S.  c.  178.  5. 11.     In 

(•)  9  SwaniL  149,  note.  (6)  3  Swami.  699. 

(c)  s  r«  4>  J.  S8S.  (d)  sB.ir^f^  asi. 

(e)  SteSB.^  Ad.  9S7. 

(g)  Sm  ttat  4S  G.  S.  c,  116.  «.  76. 
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Hieks  V.  Moroni  (a)  the  legal,  as  well  as  the  equitable^ 
rights  of  the  parties  were  looked  at ;  and  the  defect  of 
legal  claim  on  the  plaintiff's  part  was  considered  as 
arising  from  the  non-payment  into  the  Bank.  The 
argument  on  the  other  side,  as  to  the  later  statutes* 
would  tend  to  set  up  every  conveyance  which  had  been 
duly  executed  and  approved  by  the  commissioners. 
But  that  is  clearly  not  intended.  Those  statutes  cure 
such  defects  as  would  make  the  title  of  the  vendor  im- 
perfect, but  not  those  which  arise  from  the  omission  of 
acts  which  he  ought  to  do.  If  this  were  otherwise, 
sect  11  of  Stat  54  G.  3.  c.  178.,  which  remedies  the 
omission  to  enrol  or  register  in  proper  time,  would  be 
superfluous,  for  the  fault  would  be  cured  by  sect  12. 
The  same  observation  applies  to  stat.  57  G.  3.  c.  100. 
sects.  24,  25.  As  to  Warner  v.  Potchett  {b)^  it  is  true 
that  the  commissioners  there  had  not  certified  their 
assent  in  the  manner  required  by  stat  42  G.  8.  c.  116. 
5.  76.,  namely  by  signing  and  sealing  the  deed  of  sale ; 
but,  if  the  remedial  clauses  of  stats.  54  G.  8.  c.  178. 
and  57  G.  8.  c.  100.  had  been  thought  applicable,  it 
might,  and  probably  would,  have  been  contended  that, 
under  those  clauses,  the  mere  consent  of  the  commis- 
sioners would  suffice. 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

The  lands  in  question  in  this  case  appear  to  have  been 
sold  in  the  year  1807  by  Edward  BlevoUt^  who  was  tenant 
for  life,  with  the  sanction  of  the  commissioners  for  redemp- 

(a)  S  r.  ^  J.  886.     S.  C.  iQ  Dom.  Proc,  5  SUgh,  N.  S,  643. 
(6)  3  ^.  ^  Ad.  981. 
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▼. 

PfllLUPt. 


The  question  is  whether,  under  these  circumstances, 
the  conveyance  in  1807  is  good  under  stat  42  G.  S, 
r.  116.;  and,  if  not,  whether  it  is  made  good  by  either 
of  the  subsequent  statutes,  54  G.  $•  c.  173.  &  12.  and 
57  G.  8.  c  100.  s.  26. 

Two  cases  were  cited  to  shew  that  the  conveyance 
was  void :  Ckolmeky  v.  Paxtan  (a).  Same  case  in  error  (i), 
&iJ9t^  ease  in  House  of  Lords  (c).  Also  Hicks  v.  Mo- 
rant  (d).  Same  case  in  House  of  Lords  {e).  Neither  of 
these  cases  apply.  The  first  turns  on  the  construction  of 
a  power ;  the  second  ?ms  a  bill  for  a  specific  performance^ 
and  turned  purely  on  a  question  of  equitfr.  But,  as  the 
.  .119th  section  of  42  G»  3»  c  116.  makes  the  conveyance 
valid  upon  payment  of  the  purchase  money  into  the 
Bank  of  England  and  upon  enrolment,  it  may  well  be 
contended  that,  by  reason  of  the  xxMe  purchase  money 
not  having  been  so  paid,  the  conveyance  is  not  valid. 

Assuming  this  to  be  the  case,  is  the  fitult  cured  by 
8tat»  54  G.  S.  c.  178.  s.  12.  ? 

That  section  is  as  follows.  ^^  And  whereas,  for  the 
purpose  of  redeeming  land  tax,  or  of  raising  money  for 
reimbursing  the  stock  or  money  previously  transferred 
or  paid  as  the  consideration  for  redeeming  land  tax 
charged  on  lands  and  other  hereditaments  belonging 
to  persons  for  the  time  being  seized  or  possessed,  or 
entitled  beneficially  in  possession  to  the  rents  and  profits 
of,  but  not  having  the  absolute  estate  or  interest  in  such 
lands  or  other  hereditaments,  or  for  some  other  pur- 
poses for  which  lands  and  hereditaments  are  authorised 


,  (a)  S  BImgi,  807.  {h)  CoektrtUw.  CMrndt!^  10  B.  i  C  564. 

(c)  CockertU ^.iau>lmd^,  1  Clarke ^  Fin.  GO.    &€.  6  BUgh^  N.S. 

isa 

(d)  sr.^J.  S86.  (e)  5  BUgk,  N.  S.  64S. 
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to  be  sold  by  sacb  persons,  under  the  powers  and  pro-  New  Sana. 
visions  of  the  said  act  of  the  forty-second  year  of  his  * 

present  Majesty,  or  of  some  subsequent  act  relating  to  ^^  ^*^™* 
the  redemption  and  sale  of  the  land  tax,  some  sales  of  ^* 

Ffliuun* 

lands  and  other  hereditaments  may  have  been  or  may 
be  made  by  persons  so  seized  or  entitled,  not  strictly 
anthorised  to  sell  by  such  powers  and  provisions,  with- 
out some  further  assurance  in  the  law;  or  by  reason 
that  all  the  lands  and  other  hereditaments  of  or  to 
which  the  persons  making  such  sales  were  respectively 
so  seized  or  entitled,  did  not  at  the  times  of  such  sales 
stand  limited  and  settled,  and  subject  to  or  for  the  same 
uses,  trusts,  intents  and  purposes ;  or  by  reason  that  a 
greater  quantity  of  an  estate  has  been  sold  than  may 
have  been  necessary  to  be  sold  for  the  authorised  pur- 
poses; or  by  reason  of  some  other  mistake  and  inad- 
vertence ;  Now  be  it  further  enacted,  that  all  sales  so 
made  as  aforesaid,  and  all  conveyances  executed  of  the 
lands  or  other  hereditaments  so  sold,  provided  the  same 
have  been  respectively  made  and  executed  bond  fide 
and  for  valuable  consideration,  and  shall  appear  to  have 
been  made  and  executed  under  the  authority  and  with 
the  consent  and  approbation  of  the  commissioners,  as 
required  by  the  said  acts  or  any  of  them,  in  cases  of 
sales  under  the  powers  of  the  said  acts,  shall  be  and 
the  same  are  hereby  ratified  and  confirmed,  from  the 
respective  periods  at  which  such  sales  and  conveyances 
were  respectively  made  and  executed,  and  shall  be  from 
such  respective  periods  as  valid  and  effectual  in  the  law, 
as  if  such  sales  and  conveyances  had  been  made  and 
executed  in  strict  conformity  to  the  powers  and  provi- 
sions under  which  the  same  were  intended  to  have 
effect;  any  thing  in  the  said  act  of  the  forty-second  year 
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of  his  present  Majesty,  or  of  any  sacb  subsequent  act  as 
aforesaid,  to  the  contrary  notwithstanding." 

Then  sect  IS  gives  the  party  injured  relief  in  equity. 

The  preamble  of  sect  12  speaks  of  more  having  been 
sold  than  was  necessary,  ^^  or  by  reason  of  some  other 
mistake  or  inadvertence."  We  have  no  doubt,  upon 
considering  these  statutes  and  the  facts  of  this  case,  that 
the  payment  of  the  27SL  2s.  6d,  the  price  of  the  timber, 
to  the  tenant  for  life,  was  a  ^^  mistake  or  inadveitence" 
within  the  meaning  of  the  twelfth  section  of  stat  54  G.  S. 
r.  173.,  and  that  the  conveyance  in  question,  if  invalid 
under  stat  42  G.  S.  c.  116.,  is  made  valid  by  that  section. 

Again,  stat  57  G.  3.  c.  100.  s.  25.  is  in  these  words. 

^^  And  whereas  for  the  purpose  of  redeeming  or  pur- 
chasing land  tax,  or  of  raising  money  for  reimbursing 
the  stock  or  money  previously  transferred  or  paid  as  the 
consideration  for  redeeming  land  tax,  or  for  purchasing 
assignments  of  land  tax,  or  for  some  other  purposes 
for  which  lands  and  hereditaments  were  authorised  to 
be  sold  under  the  powers  and  provisions  of  the  acts  here- 
tofore passed,  relating  to  the  redemption  and  sale  of  the 
land  tax  or  some  of  them,  some  sales  of  lands  and  other 
hereditaments  have  been  made,  the  titles  to  which,  as 
derived  under  such  sales,  may  be  considered  void  or 
voidable,  or  liable  to  be  impeached  at  law  or  in  equity, 
or  be  liable  to  objections  calculated  to  impede  the  free 
alienation  thereof;  Now  be  it  further  enacted,  that  all 
sales  made,  and  all  conveyances  executed,  of  lands  or 
other  hereditaments  sold  for  the  purpose  of  redeeming 
or  purchasing  land  tax,  or  for  raising  money  as  herein- 
before is  mentioned,  provided  such  conveyances  shall 
appear  to  have  been  executed  under  the  authority  and 
with  the  consent  and  approbation  of  the  respective 
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commissioners  for  the  time  being  autliorised  to  consent     ^<ew  Series. 
to  sales  made  under  the  powers  of  the  said  acts  re-   *' 


spectively,  or  any  of  them,  shall  be  and  the  same  are      ^'  *'*"• 
hereby  ratified  and  confirmed  from  the  respective  periods  ▼• 

at  which  such  sales  and  conveyances  were  respectively 
made  and  executed,  and  the  same  shall  be  from  such 
respective  periods  valid  and  effectual,  and  be  considered 
as  conferring  upon  the  respective  purchasers  of  the 
lands  and  hereditaments  therein  respectively  comprised, 
and  all  persons  claiming  by,  from,  through,  under  or 
in  trust  for  them  respectively,  a  good  and  valid  tide, 
both  at  law  and  in  equity,  to  such  lands  or  heredita- 
ments, to  all  intents  and  purposes  whatsoever;  any 
thing  in  the  said  acts,  or  any  law  or  custom  to  the 
contrary  notwithstanding.*' 

It  was  argued  that  this  last  section  applies  to  defects 
in  the  title  of  the  person  conveying;  but,  on  attending 
to  the  language  of  it,  it  plainly  applies  to  defects  in 
the  title  of  the  purchaser  by  reason  of  some  non- 
compliance with  the  former  act,  and  would  undoubtedly 
make  valid  the  conveyance  in  question,  even  if  stat. 
54  G.  3.  c.  173.  5.  12.  did  not. 

The  rule  must  be  absolute  to  enter  a  verdict  for  the 
defendant. 

Rule  absolute  accordingly. 


VOL.1.  N.8. 
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In  the  Matter  of  Arbitration  between  Wright 
and  Others  and  The  Cromford  Canal  Com- 
pany. 


Onaiubims.  IMTESSRSL  WRIGHT  and  others,    iron  and  coal 

^'^  ^  -^  masters,  demanded  compensation  from  the  Cram. 

^!^I^tL  fi"^  Canal  Company,  under  stat  29  6.  S.  c«74.(a), 

tfaeopiiiion of  ^^  damage  occasioned  to  their  lands,  mines,  minerals, 

the  Court,  the 
arbitratorB 
awarded  %9L 
MM  compeni- 
ation  for  da^ 
maget:  and  in 
asubiequent 
part  oftbeir 
award  they 
stated,  «  for 
the  purpoeeof 
raising  the 
question  for 
the  determin- 
ation of  the 
Court,  incase 
it  should  be 
pleased  toen^ 
tertain  the 
same,"  that 
they  awarded 
the  82/.  on  a 


and^works,  by  the  canal  and  the  collateral  cut  and  works 
belonging  thereto.  The  claims  were  referred  to  ar- 
bitration by  deed,  containing  a  clause  for  making  the 
submission  a  rule  of  this  Court,  but  none  for  taking 
the  opinion  of  the  Court  on  any  point  of  law. 

The  arbitrators  made  their  award,  and  thereby  ordered 
the  company,  among  other  things,  to  pay  to  Wright  and 
Jessop  (another  of  the  claimants),  as  lessees,  occupiers, 
and  workers  of  the  mines  and  beds  of  coal  and  iron- 
stone in  BuiterUyPark  and  Knotds  Hally  82/.,  for  and 
in  respect  of  the  portions  of  the  said  mines  and  beds 
of  coal  and  ironstone  left  and  remaining  ungotten  for 
pie,  whi^h'they  die  necessary  security  of  the  canal  and  of  the  said 
"Sie  (^m*'*^  claimants'  works.  A  subsequent  part  of  the  award 
IhSuij  diS^  was  as  follows.  «  And,  for  the  purpose  of  raising  the 
^^K^^**®       question  for  the  determination  of  her  Majesty's  Court  of 

another  princi- 
ple, which  they  likewise  stated,  then  they  awarded  a  compensation  of  102L 

On  motion  to  set  aside  the  award  as  not  final.  Held  that,  as  the  sum  of  8S/.  was 
positively  awarded,  the  hypothetical  a4Judication  which  followed  might  be  rejected  as  sur- 
plusage, and  the  award  sustained. 

Assuming  that  the  Court  could  notice  the  question  of  law,  Quare,  whether,  if  the  positire 
adjudication  had  been  erroneous  (which  it  was  not),  the  Court  could  hare  sustained  the 
hypothetical  one,  or  must  hare  set  aside  the  award. 


(a)  For  making  and  maintaining  a  narigable  canal  from  or  from  near 
to  Cromford  bridge,  in  the  county  of  Derby,  &c. 
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Queen*s  Bench  (in  case  the  said  Court  shall  be  pleased  to     New  Sme$. 
entertain  the  same),  we  do  hereby  declare  and  state,  upon  '___ 


this  our  award,  that,  in  adjudirinfi:  to  the  said  Francis  lnti»e  Matter  of 

"      ^    ^  W&iGHT  and 

Wright  and  William  Jessop  the  sum  of  S2L  as  the  esti-  '^^  Cmmfoko 

Canal 

mated  value  of  the  portion  of  coal  left  ungotten  in  Butter--  Company. 
lof  Park  and  Knouts  Hall  aforesaid,  our  calculation  has 
proceeded  upon  the  ground  that,  under  the  in  part 
recited  act,  the  workers  are  entided  to  receive  the 
vahie  of  the  coal  or  ironstone  ungotten  in  a  mine  in  the 
oourse  of  workings  which  they  have  been  restrained 
bom,  getting  and  which  otherwise,  and  in  the  ordinary 
course  of  workings  would  have  been  got,  including  due 
allowance  for  the  capital  and  interest  invested  in  opening 
the  coal  field,  and  winning  and  working  the  mine,  but 
not  th^  full  profit  which  they  would  have  made  had 
the  coal  been  raised.  But,  in  case  the  Court  of  Queen's 
Bench  shall  be  of  opinion  that  the  workers  of  the  mine 
are  entitled  to  the  full  profit  they  would  have  made 
had  they  not  been  prevented  from  getting  the  coal  and 
ironstone,  thai  we  find  the  value  of  the  portion  of  coal 
so  left  to  be  102/.;  and  which  sum  we  order  and  award 
to  be  paid  by  the  said  company  to  the  said  Francis 
Wright  and  WiUiam  Jessop^  in  lieu  of  the  said  sum  of 
82JL :  Or,  in  case  the  said  Court  shall  be  of  opinion  that 
the  workers  are  not  entitled  to  receive  from  the  said 
Cromford  Canal  Company  compensation  for  the  causes 
aforesaid,  either  in  respect  of  their  capital  and  interest, 
or  for  the  full  profits  they  would  have  otherwise  made, 
but  only  for  the  expenses  previously  incurred  in  winning 
(or  preparing  to  be  got)  the  said  coal  and  ironstone^ 
and  for  the  disadvantages  occasioned  to  the  coal  and 
ironstone  remaining  to  be  got  in  the  said  mines,  then, 
in  lieu  of  either  of  the  said  sums  of  82/.  or  102/.,  we 

H  2 
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Foiume  I.  find  the  value  of  such  coal  left  to  be  25/. ;  and  we 

184]* 
'__  award  and  order  that  the  s^d  Cromford  Canal  Com- 


^^%i^^^  pany  shall  pay  to  the  said  Fraticis  Wright  and  William 
TbeCmoMroED  Jessop  the  sum  of  25/.  and  no  more,  in  lieu  of  the  sum 
Compuij.      of  82/.  so  awarded  as  aforesaid." 

In  Easter  term  {May  9th) f  I84O9  a  rule  nisi  was  ob- 
tained for  setting  aside  the  award,  on  thirteen  objections 
raised  upon  the  award  itself.   In  Trinity  term,  1840  {a)j 

Sir  W.  W.  FoUettf  Hill,  and  Macauky  shewed  cause ; 
and  Sir  JP.  PoUockj  Erie,  and  Hoggins  supported  the  rule. 
The  only  points  which  it  is  material  to  notice  are  suf- 
ficiently discussed  in  the  judgment  of  the  Court,  which 
was  now  delivered  by 

Lord  Denman  C.  J.  After  disposing  of  the  first 
eight  objections,  which  did  not  involve  questions  of  any 
general  importance,  his  Lordship  proceeded. 

The  ninth  objection  is,  that  no  compensation  can  be 
made  for  profit,  but  for  the  value  of  the  mineral  only. 
The  answer  is,  that  the  award  does  not  give  any  com- 
pensation for  profit.  The  arbiti*ators  expressly  exclude 
it ;  and,  though,  at  the  request  of  the  parties  (one  of 
whom  now  objects  on  that  very  ground),  they  have 
raised  certain  questions  for  the  Court,  and  amongst 
them  whether  the  owners  are  entitled  to  profit,  and 
have  assessed  the  amount  if  the  Court  should  be  of 
opinion  that  they  are,  yet  the  owners  do  not  now  claim 
such  profit,  nor  ask  our  opinion  on  the  point.  That  part 
of  the  award  is  therefore  inoperative,  and  surplusage^  and 
need  not  be  set  aside. 

(a)  June  16th.     Before  Lord  Denman  C  J.)  LUUedaie  and  Patte* 
ion  Jt. 
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VohimeL      sessment  in  the  award  could  stand,  or  whether  the 

I  Q  J    I  

*__  award  must  not  be  set  aside  in  toto.     This  doubt,  how- 


Inthe  Matter  of  ^^g-  j^^^  ^^^  arise,  inasmuch  as  we  are  of  opmion  that 

Weight  aod  ' 

The  Ceompoeo  the  arbitrators  have  decided  the  points  of  law  rightly, 

Canal 

Companj.      and  that  the  award  is  perfectly  good* 

All  that  appears  upon  it  subsequent  to  the  decision 
of  the  arbitrators  is  inoperative,  and  surplusage,  and 
need  not  be  regarded. 

The  rule  therefore  for  setting  the  award  aside  will  be 

discharged  with  costs. 

Rule  discharged. 


Scott  against  Van  Sandau. 

JD  V.  RICHARDS^  in  Michaelmas  term,  1840, 
obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  defendant  should  not  have  leave  to 
revoke  his  submission  to  reference  in  this  cause.  The 
motion  was  made  on  an  affidavit  of  the  defendant,  which 


Bjr  order  of 
nisi  priusy  aU 
matters  in  dif- 
ference in  a 
cause  were 
submitted  to 
arbitration, 
with  liberty  to 
the  arbitrator 

to  reserve  ques-  stated  the  following  amoufir  Other  facts. 

tions  for  the  ©  © 

opinion  of  the 

Court  on  cer-  < 

tain  points  of 

law  which  had 

been  raised  at 

the  triaL     £▼!- 

denoe  was 

offered  before 

him,  to  which] 

the  defendant 

objected.    The  aibitrator  thought  the  objections  weighty,  but  refused  to  decide  upon  them, 

and  declared  his  intention  to  receive  the  evidence,  stating  that  he  should  raise  on  his  award 

such  objections  to  it  •>  appeared  to  him  on  consideration  to  be  important,  but  he  declined 

pledging  himself  to  raise  any  objection  in  particular.     Defendant,  thereupon,  moved  the 

Court  for  leave  to  revoke  his  submission,  stating  that  the  admission  of  the  evidence  would 

make  many  additional  meetings  necessary,  and  cause  great  expense. 

Held,  no  sufficient  ground  for  giving  leave  (under  sUt  S  &  4  IT.  4.  c  4S.  u  S9.)  to 
reroke  the  submissiooy  though  the  objections  to  evidence  might  be  weU  founded. 


By  an  order  of  nisi  prius,  all  matters  in  difference 
in  this  action  were  referred  to  a  barrister  (a)  ;  and  it  was 
ordered  that  he  should  have  the  same  power  as  a  judge  at 
nisi  prius  to  decide  as  to  the  admissibility  of  evidence, 
and  to  reserve  points  of  law  for  the  decision  of  the 


(a)  For  a  more  particular  statement  of  the  drcumstancet  under  which 
the  reference  took  place,  see  pp,  10^  106.  post. 
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Court     The  costs  of  the  cause  and  of  the  reference    ^ew  SerUs, 

1841* 
were  to  be  in  his  discretion.     Upon  the  arbitration,  the  L_ 


pluntiff  tendered  in  evidence  depositions  taken  under  a  ^^ 
commission  for  the  examining  of  witnesses  in  Scotland.  ^^^  Sahdau. 
The  defendant  objected  (as  he  had  done  at  the  trial)  to 
the  reception  in  evidence  of  the  commission  or  of  the 
depositions,  alleging  that  he  had  not  been  served  with 
a  copy  of  the  commission,  or  been  permitted  to  see  it; 
that  he  had  not  been  informed  of  the  names  of  the 
witnesses,  although  he  had  applied  to  the  plaintiff's 
attorney  for  them ;  that  he  had  not  had  proper  notice 
of  any  of  the  meetings  of  the  commissioners ;  that  he 
had  had  no  reasonable  opportunity  of  cross-examining 
the  witnesses ;  that  the  commissioners  had  not  acted 
in  conformity  with  the  commission ;  and  that  the  com- 
mission was  not  in  accordance  with  the  order  by 
virtue  of  which  it  was  issued,  and  had  not  been  re- 
turned in  accordance  with  the  commission,  nor  without 
delay  after  the  execution  thereof,  nor  according  to  the 
requisition  of  the  statute  in  that  behalf  (a).  He  also 
objected  to  the  Judge's  order  under  which  the  commis- 
sion issued. 

The  arbitrator  was  inclined  to  think  some  of  the  ob- 
jections valid ;  but  he  said  that,  although  he  felt  great 
difficulty  on  the  subject,  he  should  receive  the  depo- 
sitions, leaving  the  defendant  to  enforce  his  exception  to 
them  in  such  manner  as  he  might  think  proper.  The  de- 
fendant represented  to  the  arbitrator  that  the  reception 
of  this  evidence  would,  as  he  believed,  occasion  thirty  ad- 
ditional meetings;  and  that,  although  the  award  might 
ultimately  be  set  aside,  defendant,  according  to  the 
practice  of  the  Court,  would  probably  not  recover  his 

(a)  1  W.  4.  c.  2«. 

w  4 
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1841* 
*__  bitrator  to  decide  at  once  upon  the  points  of  evidence ; 


^^^  offering,  if  the  determination  should  be  in  his  favour,  to 
Van  Sakhau.  agree  that  the  opinion  of  the  Court  shonld  be  taken  on 
the  points,  pending  the  reference.  The  arbitrator  de* 
clined  giving  his  decision  as  proposed;  and  he  also 
refused  to  pledge  himself  to  raise  any  particular  objec- 
tions on  the  face  of  his  award ;  saying  that  he  should 
reserve  such  points  only  as  might  appear  of  sufficient 
importance.  The  defendant  then  applied  to  him  by 
letter,  stating  what  had  passed  on  the  reference,  and  re- 
questing the  arbitrator  to  certify  the  correctness  of  such 
statement;  adding  that,  if  it  were  admitted  to  be  correct, 
he  should  endeavour  to  obtain  the  decision  of  a  judge 
on  the  case,  in  order  to  prevent  useless  expense  and  dis- 
cussion.    The  arbitrator  thereupon  wrote  as  follows. 

*^  Sir,  You  have  fairly,  and  I  believe  correctly, 
stated  the  course  pursued  by  me  at  our  last  meeting.  I 
refused  then,  and  still  advisedly  refuse,  to  reject  the 
depositions.  I  shall  receive  them  in  evidence.  What- 
ever objections  to  the  admissibility  of  the  depositions 
appear  to  me  upon  consideration  to  be  important,  I 
will,  as  fully  as  I  can,  raise  for  the  opinion  of  the  Court 
on  the  face  of  my  award.    I  am.  Sir,  &c." 

The  defendant  then  applied  to  Coleridge  J.  at  cham- 
bers, for  leave  to  revoke  his  submission.  The  learned 
Judge  ordered  proceedings  to  be  stayed  till  the  ensuing 
term,  in  order  that  an  application  might  be  made  to  the 
Court. 

Sir  W.  W.  FcUetty  in  Michaelmas  term,  1840(a), 
shewed  cause,  and  contended  that  the  facts  alleged  were 

(a)  November  25Ui«    Before  Lord  Denman  C.  J.,  LUtUdtUe,  WUHams, 
and  CMm4geJu 
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no  ground  for  revoking  a  submission  to  arbitration,     ^^  Seriei. 

IQ41 

under  stat-  S  &  4  fF.  4.  c.  4-2.  5.  39. 

Scott 

V. 

jB.  V.  Richards  and  Cleasby^  contra,  urged  that,  for  Van  Sanoau. 
the  reasons  stated  in  defendant's  affidavit,  the  commis* 
sion  was  irregular,  the  return  bad,  and  the  depositions 
not  evidence :  and  that,  the  arbitrator  having  stated  his 
intention  to  admit  the  depositions,  and  refused  to  under- 
take that  any  particular  objection  should  appear  on  his 
award,  sufficient  ground  was  shewn  for  revoking  the 
submission.  They  cited  Phipps  v.  Ingram  (a)  and 
Garke  v.  Siocken  (6). 

Cur.  adv.  vuli. 

Lord  Denman  C.  X,  in  this  term  {January  28th), 
delivered  the  judgment  of  the  Court. 

The  Court  has  been  moved,  under  the  recent  act 
3  &  4  W.4t.  c.  42.,  to  permit  the  defendant  to  revoke 
his  submission  to  an  agreement  of  reference  under 
circumstances  of  a  peculiar  nature,  which  have  required 
our  serious  consideration. 

The  action  was  brought  some  years  ago,  by  a  writer 
to  the  signet  in  Edinburgh^  to  recover  compensation  for 
agency  business  performed  for  the  defendant,  an  at- 
torney in  London.  It  came  on  for  trial  before  me  on 
December  10th,  1839 ;  and  the  whole  evidence  that  was 
heard  consisted  of  .the  depositions  of  witnesses  examined 
in  Scotland^  upon  interrogatories  under  a  commission 
directed  by  one  of  the  Judges  of  this  Court.  To  the 
regularity  of  these  proceedings,  and  their  admissibility, 
two  very  strong    objections  were  offered,  subject  to 

(a)  3  Dwfl.  P.  a  669.  (6)  5  JDowL  F.  C  32.  35. 
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1_  case  was,  however,  in  all  respects  most  proper  to  be 

^°"  decided  by  arbitration;  and,  after  repeated  recommenda- 
Vak  Sandau.  tions  from  myself  at  a  late  hour,  when  but  a  portion  of 
the  plaintiff's  evidence  was  gone  through,  both  parties 
agreed  to  a  reference.  In  justice  to  the  defendant,  it 
should  be  stated  that  he  had  previously  to  the  trial  pro- 
posed a  reference,  with  the  condition  that  power  over  the 
costs  of  the  cause  should  be  entrusted  to  the  arbitrator,  a 
condition  which  appeared  to  me  far  from  unreasonable, 
and  to  which  at  length  the  plaintiff  acceded.  For  the  pur- 
pose, however,  of  keeping  alive  his  objections  to  the  pro- 
ceedings under  the  commission,  the  defendant  expressly 
stipulated  that  he  should  retain  the  right  of  objecting  to 
them  before  the  arbitrator,  who  was  to  have  the  same 
power  as  a  judge  at  nisi  prius  to  decide  as  to  the  ad- 
missibility of  the  evidence,  and  reserve  points  of  law 
for  the  decision  of  the  Court.  The  evident  meaning 
was,  that  the  award  should  be  made  subject  to  these 
exceptions,  and  liable  of  course  to  be  set  aside  if  they 
were  well  founded. 

The  Judge  v^as  requested  to  name  the  arbitrator, 
and  selected  a  gentleman  of  high  station  and  character 
at  the  bar,  who  undertook  the  enquiry.  About  eleven 
months  after,  and  when  some  meetings  had  been  held, 
the  defendant  obtained  the  present  rule,  which  does  not 
proceed  on  the  stipulation  referred  to,  no  award  having 
been  made,  nor  the  objectionable  evidence  finally  re- 
ceived, but  which  brings  before  us  affidavits  detailing 
communications  between  the  arbitrator  and  the  de- 
fendant 

The  above  mentioned  depositions  were  tendered  by 
the  plaintiff  in  evidence,  and  the  objections  to  them 
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urgecL     The  arbitrator,  pressed  to  declare  whether  he     New  Series. 
woald  receive  them  in  evidence  or  not,  wrote  a  paper,  '___ 


in  which  he  declared  his  intention  of  receiving  them,  in         ^^^^^ 
order  to  enable  the  defendant  to  bring  the  matter  at   Vak  Sakoau. 
this  period  before  the  Court 

Whether  the  evidence  ought  to  be  received,  or  whe- 
ther the  formidable  objections  raised  against  it  ought  to 
prevail,  is  at  least  open  to  the  gravest  doubt  But  the 
plaintifl^  in  shewing  cause  against  the  rule,  has  not 
diosen  to  defend  the  evidence.  He  merely  contended 
that  the  stipulation  already  noticed  was  the  security 
provided  by  the  defendant  for  himself  against  the  chance 
of  any  error  that  may  affect  the  award,  and]^that  we 
ought  not  to  anticipate  the  discussion.  He  undertakes 
to  shew,  when  it  arrives,  that  the  evidence  is  admissible 
in  point  of  law,  but  declines  now  to  take  up  the  con- 
troversy. 

There  is  another  complaint  against  the  arbitrator. 
He  refuses  to  pledge  himself  to  raise  on  the  face  of  hb 
award  all  the  objections  that  the  defendant  may  bring 
forward,  and  reserves  to  himself  a  discretion  on  the 
subject  On  this  we  must  at  once  declare  our  opinion 
that  he  takes  a  correct  view  of  his  duty.  The  analogy 
of  Nisi  Prius  makes  this  clear.  If  the  award  reserves 
points,  the  Court  will  decide  them ;  if  it  should  omit 
any  which  the  defendant  may  think  ought  to  have  ap- 
peared, the  defendant  will  undoubtedly  be  free  to  avail 
himself  of  the  stipulation  in  the  order  of  reference,  and 
call  upon  us  to  set  aside  the  award  in  consequence. 

But  we  are  now  desired  to  prevent  this  from  ever 
taking  place,  by  an  immediate  revocation  of  the  arbi- 
trator's authority,  because  he  has  declared  an  intention 
to  decide  in  a  manner  supposed  to  be  erroneous.    We 
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'       would  be  erroneous.     Can  we  say  so  without  hearing 


Scott         the  argument  of  the  other  party  ?     He  indeed  declines 
Van  Samdau.    to  appear  in  its  support;  but  he  assigns  a  reason  which 
we  must  allow  to  be  sufficient. 

Perhaps  we  might  stop  here :  but  the  subject  is  im- 
portant ;  and  a  further  consideration  of  it  may  not  only 
be  useful  in  the  present  case,  but  as  suggesting  general 
rules  for  the  future*  The  arbitrator  is  not  bound  by  the 
declaration  of  his  intention  to  admit  the  disputed  evi- 
dence ;  but,  on  the  contrary,  after  hearing  and  maturely 
weighing  all  that  can  be  urged  on  either  side  of  the 
question,  he  is  then  to  form  his  judgment,  and  act  ac- 
cordingly ;  and  the  Court  will  presume  that  his  conclu- 
sion will  be  just.  Agaiu,  if  the  legal  objections  to  this  .. 
evidence  are  in  themselves  fatal  to  it,  and  nothing  which 
has  occurred  between  the  parties  can  remove  them,  we 
ought  to  give  credit  to  the  plaintiff's  advisers  for  that 
degree  of  common  prudence  which  counsel  exercise  in 
the  conduct  of  their  cases  in  withdrawing  the  evidence 
that  may  endanger  their  verdict.  Or,  even  if  the  evi- 
dence should  be  received,  the  award  may  possibly  be 
such  as  to  satisfy  the  losing  party  that  justice  has  been 
in  fact  done,  and  that  he  ought,  as  an  honest  and  wise 
man,  to  acquiesce  in  it,  though  its  correctness  may 
admit  of  some  question. 

In  any  one  of  these  three  events,  all  of  which  are  to 
be  contemplated  as  possible  terminations  of  the  case  at 
Nisi  Prius,  the  matters  in  difference  will  have  been  well 
disposed  of,  to  the  great  benefit  of  both  parties.  But,  if 
the  evidence  shall  be  insisted  on  by  the  plaintiff,  and 
received  by  the  arbitrator,  and  if  the  defendant  shall 
think  the  award  so  injurious  to  him  that  he  ought  to 


IV.  VICTORIA.  109 

labour  at  reversing  it,  then  be  may  resort  to  the  remedy  ^^'^  Series. 

.       .  1841. 

provided  at  his  own  suggestion  in  the  order  of  refer-  ' 


ence,  and  raise  his  objections  for  our  decision.  It  is  ^^^ 
true  that,  in  this  case,  all  the  expense  and  time  will  Van  Sakdac. 
have  been  consumed  in  vain :  but  the  contingency  may 
never  happen ;  and,  if  we  now  revoke  the  arbitrator's 
authority,  all  the  same  waste  will  be  incurred  up  to  the 
present  stage  of  the  inquiry.  Nor  would  the  matters  in 
controversy  be  then  sent  to  a  new  arbitrator :  the  con- 
sequence must  be  the  restoration  of  the  cause  to  the 
Middlesex  list,  in  which  there  would  be  no  chance  of  its 
coming  on  for  trial  for  many  months.  When  called  on, 
the  presiding  Judge  would  soon  discover  that  it  could 
not  be  properly  decided  by  a  jury  ;  and,  if  his  advice  to 
submit  it  again  to  reference  should  be  adopted,  the 
same  career  of  litigation  would  be  opened  for  the  second 
time.  On  a  balance,  therefore,  of  the  conveniences  and 
inconveniences  that  await  our  decision  on  the  one  side 
or  the  other,  we  have  no  doubt  that  the  continued  pro- 
gress of  the  enquiry  before  the  arbitrator,  with  the  hope 
of  his  coming  to  a  just  and  satisfactory  conclusion,  holds 
out  the  prospect  of  greater  benefit  and  lesser  evils  to 
both  parties. 

We  abstain  from  general  remarks  on  the  duties  of 
those  who  submit  their  causes  to  arbitration,  and  of 
those  gentlemen  who  undertake  an  office  so  highly 
advantageous  to  the  ends  of  justice.  Resorted  to  on 
proper  occasions,  the  jurisdiction  is  of  inestimable  value. 
We  give  no  opinion  how  far  such  questions  as  have 
been  raised  in  this  case  ought  to  be  pressed  upon  an 
arbitrator,  or  answered  by  him:  but  manifestly  no  inter- 
locutory proceeding  ought  to  be  encouraged.  Nor  do  we 
make  any  remarks  on  the  two  cases  cited,  except  that 


no 


B.R.    HILARY  TERM, 


Volume  L 
1841. 


Scon 

V. 


they  are  by  do  means  binding  authorities  in  this*  We 
will  only  observe  that  the  discretion  of  the  Court  to 
which  this  appeal  is  made  ought  to  be  exercised  in  the 
Vah  Sakdau.  most  sparing  and  cautious  manner,  lest  an  agreement  to 
refer,  from  which  all  might  reasonably  hope  for  a  speedy 
end  of  strife,  should  only  open  the  floodgates  for  mul- 
tiplied expenses  and  interminable  delays* 

Rule  discharged. 


Robert  Lightfoot  Hewitt  against  John 

Hewitt. 

l^OVENANT  on  a  deed  of  submission  to  arbitration 
as  to  all  matters  in  difference  between  plaintiff  and 
defendant.  Breach,  non-payment  of  sums  awarded  to 
be  paid  by  defendant  to  plaintiff  on  certain  days  unless 
previously  paid  by  defendant  to  Sir  WiUiam  Bryan 
Cooke  and  Co.  The  plea,  after  oyer  of  the  indenture, 
set  out  the  award,  alleging  that  the  arbitrators  made  no 
other,  and  (in  substance)  that  there  were  matters  in  dif- 
ference which  ought  to  have  been,  but  were  not,  de- 
cided by  the  award,  and  that  the  award  was  bad.  Ve- 
being  Uidebted  rificatiou.  Replication,  that  no  such  matters,  except 
in^xxM."  J."     ^hose  mentioned  in  the  award,  were  before  the  arbi- 

bad  mortgaged 

to  them  securities  for  a  sum  not  exceedlDg  SOCXM. ;  that  B,  and  J.  bad  dissolved  partnership, 
and  had  agreed  to  refer  all  matters  in  difference  &c.  And  there  was  a  proviso  that,  if  the 
arbitrators  should  award  any  money  to  be  paid  by  J.  to  it.,  they  should,  in  their  award,  if 
the  mortgage  were  still  outstanding,  authorise  such  payment  to  be  made  to  the  bankers 
in  reduction  of  the  mortgage  debts,  and  should  further  award  that  R,  should,  at  a  time 
to  be  named  by  the  arbitrators,  pay  in  to  the  bankers'  such  a  sum  as  would  be  sufficient^to 
entitle  /.  to  have^lhe  mortgage  discharged,  and  the  securities  deposited  by  him  released. 

The  arbitrators,  by  their  award,  found  diat  SI 21 A  was  due  from  /.  to  R,^  and  the  mort- 
gage outstanding ;  and  they  ordered  J,  to  pay^the  SI  21 A  on  certain  days,  with  liberty  to 
him  to  pay  it  in  to  the  bankers*  as  above  stated.  They  also  awarded  that,  within  one  month 
from  the  payment  of  the  S12R,  R.  should  pay  in  to  the  bankers*  such  a  sum  as  would  besvf- 
fident  to  entitle  /•  to  have  the  mortgage  discharged,  and  the  securities  deposited  by  bun 
released.     It  did  not  appear  by  the  award  what  that  sum  would  be. 

Held,  that  the  award  was  not  final  on  this  point,  and  therefore  was  bad. 


Wednndayt 
January  ISth. 


By  a  deed  of 
submission  to 
arbitration  be- 
tween R,  and 
•T.,  it  was  re- 
cited that  they 
had  been  part- 
ners ;  that  J, 
had  deposited 
with  C  and 
Co.,  bankers, 
certain  secu- 
rities for  such 
sums  as  they 
had  advanced 
or  might  ad- 
vance to  J.  as 
surety  for  R.i 
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tntors.     Verification^     Special  demurrer^  on  grounds     New  Series, 
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which  it  is  not  necessary  to  state,  as  the  decision  of  the  ________ 

case  turned  wholly  on  the  validity  of  the  award.  Joinder.    .   Hiwin 
The  demurrer  was  argued  in  last  Michaelmas  term  (a),       Hewitt. 
by  Crampion  for  the  defendant  and  JR.  V.  Richards  for 
the  plaintiff.     The  point  decided,  and  the  facts  bearing 
upon  it,  are  so  fully  stated  and  discussed  in  the  judg- 
ment of  the  Court,  that  a  report  of  the  argument  is  un- 


Cur.  adv.  vtdt. 

Lord  Denman  C.  J.  now  delivered  judgment  as  fol- 
lows. 

This  was  an  action  of  covenant  for  non-performance 
of  an  award,  the  pleadings  in  which  raised  substantially 
the  question  of  the  validity  of  the  award;  and  it  will  be 
necessary,  therefore,  that  the  purpose  of  the  reference 
and  the  nature  of  the  award  should  be  explained. 

It  appears,  then,  by  the  deed  of  submission  of  28th 
December  ISS7  J  and  the  award  of  the  14th  February  1 8S9, 
that,  previously  thereto,  the  defendant  was  the  taker 
of  lands  &c.  in  the  county  of  ComiDaU,  productive  of  a 
mineral  useful  for  certain  purposes  of  manufacture,  and 
that,  about  the  year  18S4  or  1835,  the  defendant  admitted 
the  plaintiff  into  partnership  therein  for  2000/.;  and, 
further,  that,  by  agreement  of  25th  January  1836,  the 
defendant,  having  obtained  letters  patent  for  the  manu- 
facture of  a  certain  substance  therein  mentioned,  had 
taken  the  plaintiff  into  partnership  as  therein  specified, 
and  that  they  did  accordingly  become  partners,  tliough 
no  arddes  of  partnership  had  been  executed ;  and  also 

(•)  Nmfember  lOth  and  IStb,  184a     Befora  Lord  Denman  C  X, 
UttledaUp  WUSamtf  aod  Coleridge  Jt. 
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that,  before  the  said  agreement  of  the  25th  January 
1836,  the  parties  had  dealings  together;  and  that, 
shortly  after  the  said  agreement,  the  defendant  had  de- 
posited with  Cooke  and  Co.,  bankers,  certain  securities 
for  such  sums  as  they  had  or  might  advance  to  defendant 
as  surety  for  plaintiff;  and  that,  plaintiff  being  indebted 
to  them  in  about  4000/.,  the  defendant  executed  an 
assignment  of  certain  securities  for  a  sum  not  exceeding 
30002.  (a) ;  and  further,  that  the  said  parties  dissolved 
partnership  on  the  15th  January  1837,  without  any 
settlement  of  accounts  between  them  then  or  before,  by 
reason  whereof  they  had  agreed  to  refer  all  matters  in 
difference  to  the  three  arbitrators  therein  named,  with 
the  powers  and  in  the  manner  therein  specified.  Then 
comes  a  provision  which  it  will  be  necessary  to  state 
with  more  particularity.     It  is  as  follows. 

And  it  is  in  the  said  deed  of  submission  provided 

(a)  The  recitals  in  the  deed  of  sabmission  here  referred  to  were  id 
the  following  words. 

<*  And,  whereas,  previously  to  the  date  of  the  said  recited  agreement 
and  pending  the  said  partnership,  the  said  John  Hewitt  and  Robert  Light  • 
foot  Hewitt  have  also  had  various  dealings  and  money  transactions  together, 
unconnected  with  the  said  partnership :  And  whereas,  soon  after  the  date 
thereof,  namely  on  the  2d  day  of  February  1835,  the  said  John  Hewitt 
deposited  his  tiUe  deeds  to  a  certain  leasehold  estate  in  London,  and  to 
certain  policies  of  assurance  and  other  effects,  with  Sir  WHUam  Bryan 
Cooke,  Baronet,  and  Company,  bankers,  Retfird,.  as  a  security  for  such 
sum  or  sums  of  money  as  the  said  Sir  WilUam  Bryan  Cooke  and  Com- 
pany had  then  advanced  or  might  thereafter  advance  to  the  said  John 
Hewitt  as  surety  for  the  said  Robert  Ugktfoot  Hewitt ;  and  the  said 
John  Hewitt  further  agreed  to  execute  an  assignment  to  them  of  the  said 
premises  whenever  requested:  And  whereas,  the  said  Robert  Lightfoot 
Hewitt  being  indebted  to  the  said  firm  on  his  banking  account  in  about 
4000^,  the  said  Sir  WHUam  Bryan  Cooke  and  Company  applied  to  the 
said  John  Hewitt,  on  such  his  undertaking,  to  give  further  security  for  a 
sum  not  exceeding  3000^,  part  thereof,  by  an  assignment  to  them  of  the 
aforesaid  leasehold  and  other  premises,  which  the  said  John  Hewitt,  by 
indenture  bearing  even  date  herewith,  has  accordingly  done : "— 


(a)  The  award  stated  that  the  mortgage  from  defendant  to  Sir  W,  B, 
Cocke  and  Co.  was  still  suUsisting. 
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that,  if  the  said  arbitrators  should  award  any  motley  to     ^^  s^^'- 

be  paid  to  the  plaintiff  by  the  defendant  at  any  day ! 

therein  named,  the  said  arbitrators  should  in  their  said       Hewitt 

award  (if  the  said  mortgage  to  the  said  bankers  should       Hewitt. 

be  still  outstanding)  authorise  the  payment  thereof  to 

the  said  bankers  in  reduction   of  the  said   mortgage 

debtSy  and  should  further  award  and  direct  that  the 

said  plaintiff  should,  at  a  time  to  be  then  named  by 

them,  pay  in  to  the  said  bankers'  such  a  sum  of  money 

as  would  be  sufficient  to  entitle  the  said  defendant  to 

have  the  estate  comprised  in  the  said  mortgage  released, 

and  his  title  deeds  and  guarantees,  given  to  the  said 

bankers  by  way  of  deposit,  restored  to  him* 

The  award  then  proceeded  to  state  the  amount  of 
debt,  on  the  partnership  and  private  accounts,  from  the 
defendant  to  the  plaintiff,  to  be  3121/.;  and  directed  the 
pajnnent  to  be  made  upon  certain  days  and  times  to  the 
plaintiff,  with  liberty  to  the  defendant  to  make  such 
payment  to  the  said  bankers  in  reduction  and  towards 
satisfaction  of  the  said  mortgage  debt  (a).  And  then  is. 
the  following  passage. 

^^  And  we  do  also  order  and  award  that  the  said  22.  L. 
Hewitt  do  and  shall,  within  one  calendar  month  from 
the  day  whereon  the  said  <7.  Hewitt  shall  have  so 
paid  and  satisfied  the  said  sum  of  3121/.  and  interest, 
pay  unto  the  said  Sir  JV.  B.  Cooke "  &c.  (the  bankers) 
*^  such  a  sum  of  money  as  will  be  sufficient  to  entitle 
the  said  J.  Hewitt  to  have  the  estates  comprised  in  the 
said  mortgage  released  therefrom,  and  all  his  title  deeds, 
guarantees,  and  securities  of  whatsoever  kind  or  nature 
given  to  the  said  Sir  W.  B.  Cooke "  &c.,  "  by  way  of 
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deposit,  restored  to  bim."  The  other  directions  con- 
tained in  the  award  it  is  not  necessary  to  pursue  further, 
or  to  detail  with  greater  minuteness  {a). 

The  pleadings  are  as  follows.  The  declaration  as- 
signs as  a  breach  of  covenant  on  the  part  of  the  de- 
fendant the  non-payment  of  the  sums  of  1000/.  and  of 
500/.,  bemg  the  two  first  instalments  directed  by  the 
award  to  be  paid  by  the  defendant  to  the  plaintiff. 

The  plea,  after  setting  out  the  deed  of  submission 
upon  oyer,  and  also  the  award  at  length,  states  that  at 
the  time  of  making  the  said  award  there  were,  and  yet 
are,  divers  assets  and  debts  other  than  the  said  lands, 
places,  takes,  patents,  and  materials  in  the  said  award 
mentioned,  belonging  to  the  said  partnership ;  and  that 
the  said  award  is  wholly  bad  and  void  in  law.  The 
replication  alleges  that  no  assets  or  debts  other  than 
the  said  lands,  places,  takes,  patents,  and  materials  in 
the  said  award  mentioned,  belonging  to  the  said  partner- 
ship, were  at  any  time  before  the  making  of  the  said 
award  submitted  to  the  decision  of  the  said  arbitrators, 
nor  had  the  said  arbitrators,  at  any  time  before  the 
making  of  the  said  award,  notice  of  any  assets  or  debts 
other  than  the  said  lands,  places,  takes,  patents,  and 
materials  in  the  said  award  mentioned,  belonging  to  the 
said  partnership.  To  this  replication  there  is  a  de- 
murrer assigning  several  special  causes. 

The  main  question,  however,  discussed  in  the  argu- 
ment and  now  for  our  decision,  is,  whether  the  said 
award  upon  the  face  of  it  be  good  in  point  of  law,  the 
objection  being  that  it  has  not  disposed  of  and  adjusted 
all  matters  in  difierence  between  the  parties,  and  there- 
fore is  not  final.  It  is  obvious,  from  the  terms  of  sub- 
mission, that  one  important  object,  so  far  as  the  de- 

(a}  On  payment  of  the  turns  awarded,  mutual  releaiei  were  to  be  given. 
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engagements  into  which  he  had  entered  with  Messrs.  * 


Cooke  and  Co.,  the  bankers,  and  to  procure  his  securi-  Hiwrn 
ties  which  he  had  deposited  with  them  to  be  restored  to  Hxwm. 
him.  This  is  apparent  from  the  provision  that,  if  any 
sam  should  be  awarded  to  be  paid  to  the  plaintifi^  it 
might  be  paid  by  the  defendant  to  the  bankers  in  reduc- 
tion of  the  balance  due  upon  the  advances  made  by 
them.  And,  if  the  payment  of  the  whole  sum  awarded 
to  the  plaintiff  must  necessarily  have  had  the  effect  of 
extinguishing  that  balance,  it  might  perhaps  have  been 
reasonably  contended  that  this  purpose  of  the  reference 
bad  been  answered.  The  state  of  that  account,  how- 
ever, and  the  sum  actually  due  to  the  bankers  are  left  in 
perfect  uncertainty.  That  the  sum  of  4000/.  was  due 
from  the  plaintiff  to  them  is  certain;  but  how  much 
more  may  have  been  advanced  by  them  in  addition,  and 
by  reason  of  the  securities  deposited  by  the  defendant, 
does  not  appear.  That  there  was  some  addition  there 
is  every  reason  to  conclude,  as  it  is  stated  expressly  that 
the  said  securities  of  the  defendant  were  deposited  to 
cover  **  such  sum  or  sums  of  money  as  the  said  bankers 
had  then  advanced  or  might  thereafter  advance.'*  There 
seems  to  be  no  reason  why  the  sum  actually  due  to  the 
bankers  at  the  time  of  making  the  award  might  not  have 
been  precisely  ascertained.  That,  however,  has  not  been 
done  in  terms;  nor  can  it  be  collected  from  any  thing 
appearing  upon  the  face  of  the  award.  A  new  and  dis- 
tinct inquiry  beyond  any  thing  that  has  been  done  by 
the  arbitrators  is  indispensable  to  fix  the  sum  upon  the 
payment  of  which  the  defendant  would  be  released  from 
his  obligation  and  obtain  the  return  of  his  securities ;  for 
which  purpose  the  plaintiff  is,  by  the  terms  of  the  deed 
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of  submission,  after  payment  made  to  himself  of  what 
is  awarded  to  him,  to  pay  to  the  bankers  what  is  neces- 
sary. The  award  on  this  point  runs  thus;  the  plains 
tiff*  shall  pay  such  a  sum  of  money  as  "jcill  be  sufficient  to 
entitle  the  defendant ;  as  by  the  extract  above  set  forth 
appears.  Suppose  now  that  the  defendant  had  com- 
plied with  all  the  terms  imposed  upon  him  by  the 
award,  but  that  a  sum  was  still  due  to  the  bankers 
which  the  plaintiff  ought  to  pay  in  order  to  release  the 
securities,  but  refused  to  do  so.  What  remedy  would 
there  be  for  him  (the  defendant),  upon  the  deed  of  sub- 
mission, against  the  plaintiff  for  not  paying  in  to  the 
said  bankers'  ^^  such  a  sum  of  money  as  will  be  sufficient 
to  entitle"  him  to  regain  his  securities,  m  the  terms 
above  quoted  from  the  award  ?  For  want  of  sufficient 
distinctness  and  certainty  upon  this  point  there  would  be 
none :  the  investigation  of  all  the  accounts  anew  would 
become  absolutely  necessary;  and  almost  every  point 
that  has  been  referred  to  the  final  decision  of  the  arbi- 
trators must  be  again  made  matter  of  evidence  and  dis- 
cussion before  a  jury. 

We  think  that  this  matter  was,  by  the  plain  meaning 
of  the  deed  of  submission,  a  matter  to  be  determined 
conclusively  by  the  arbitrators,  and  therefore  that  an 
important  matter  in  difference  between  the  parties  has 
been  left  by  them  unsettled  and  undecided,  or  in  other 
words  that  the  award  is  not  final.  The  consequence  is 
that  there  must  be  judgment  for  the  defendant 

Judgment  for  the  defendant. 
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Elizabeth  Collins  and  Another  against       Wednesday, 

BaYNTUN.  January  15th. 

A  SSUMPSIT  for  money  had  and  received,  and  on  Defendant,  to 
an  account  stated.     Plea:  Non  assumpsit.     Issue  had  been  in ^ 
thereon.     On  the  trial,  before  Lord  Denman  C.  J.,  at  wTh"piI?ntiff; 
the  sittings  in  London  after  last  Michaelmas  term,  it  ap-  ^^^^  *°  ®^*' 
peared  that,  durincr  the  time  in  question,  defendant  was  *®"  contract 

'  o  ^  '  purporiing  to 

assisting  in  tiie  business  of  Caleb  Welch  Collins^  horse-  ^^  "^^^^  by 

plaintiff  and 

hair  manufacturer,  in  whose  right  the  plaintiffs  sued :  defendant,  as 
and  the  defence  was,  that,  during  that  period,  defendant  jr.  a  builder, 
and  C  fV.  Collins  were  partners,  and  that  the  monies  done  by  jr. 
were  received  on  the  partnership  account.     The  de-  IS^'^hc'^rr" 
fendant's  counsel,  in  the  course  of  their  proof,  oifered  pJ«n*»ff  carried 

^         '  on  the  business 

to  give  in  evidence  a  written  specification  or  contract  *"  ^'^^ch  de- 

^        fendant  alleged 

made  between  Air/n/^s/^r,  a  builder,  and   C  fV.  Collins  himself  to  have 

,         ,      been  partner. 

and  Baipitun^  as  a  firm,  for  the  building  of  premises  in  The  document 
which  the  business  of  the  alleged  partnership  was  to  be  tiff 's  custody, 
carried  on :  and  they  proposed  to  shew  that  work  had  J^  ^^^  ^^^^ 
been  done   by   Kempster  according   to   such   contract.  ^*^5ield  that 
The  document  was  in  the  custody  of  the  plaintiffs,  and  '^'^  contract 

*^  was  not  admis- 

was  produced  by  them  on  notice  from  the  defendant.  »ible  without 

P''oof*>fthe 

No  proof  of  the  execution  was  given  ;  and  the  defend-  execution,  as 
nnt's  counsel  argued  that,  coming  from  the  plaintiffs,  it  under  which 
was   evidence   without  such  proof.     The  Lord   Chief  an^lnteresu 
Justice  being  of  a  contrary  opinion,  the  contract  was 
not  put  in  ;  and  the  plaintiff  obtained  a  verdict. 


JciDis  now  moved  [a)  for  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  had,  on  account  of  the  rejection 

(d)  Before  Lord  Denman  C.  J.,  LUtledale,  Pattesoih  aftd  Coleridge  Js. 
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of  this  evidence.  It  must  be  admitted  that  the  mere 
fact  of  the  document  coming  out  of  the  plaintiffs'  hands 
vfSLS  not  sufficient  to  make  it  evidence  against  them, 
though  a  contrary  doctrine  prevailed  in  Rex  v.  Mid^ 
dlezqy  (a).  The  law  on  that  subject,  as  now  received, 
is  stated  in  2  PhiU.  on  Ev.  65^.  Part  ii.  c.  4.  (&).  But 
proof  of  execution  is  dispensed  with  where  the  person 
producing  the  document  takes  an  interest  under  it 
This  has  been  held  even  where  the  party  requiring 
production  of  the  deed  intended  to  dispute  it  on  the 
ground  of  fraud ;  Carr  v.  Burdtss  (c).  The  contract 
here  tendered  at  the  trial  was  an  instrument  under 
which  C.  W.  Collins  claimed  an  interest ;  for  it  was  his 
security  against  Kempster  in  case  it  should  become  ne- 
cessary to  enforce  a  specific  performance,  or  to  check 
or  controul  his  proceedings.  [Coleridge  J.  Then  every 
contract  which  a  party  to  it  produces  must  be  deemed 
well  executed  as  against  him.]  The  interest,  to  render 
a  document  admissible  against  those  producing  it,  need 
not  be  of  the  same  permanent  character  as  an  interest 
in  land.  [Coleridge  J.  In  Pearce  v.  Hooper  (d),  and 
other  cases  cited  in  2  PhilL  on  Ev.  Part  ii.  c  4.,  in- 
terests of  an  abiding  nature  had  passed.]  The  interest 
in  Carr  v.  Burdiss  {c)  was  not  more  permanent  than  in 
the  present  case:  and  the  rule  of  evidence,  as  there 
laid  down,  could  not  depend  upon  the  degree  of  in- 
terest. But,  whether  the  instrument  here  had  been 
executed  by  C.  W.  Collins  or  not,  he  had  kept  it  by  him, 
atid  ratified  it  by  allowing  work  to  be  done  upon  it : 
and  this  was  such  an  adoption  as  made  it  equivalent  to 
a  declaration  by  him,  which,  under  the  circumstances. 


(a)  2  T.  R.  41. 

(c)  \Cro.M.i  M.  788.  ACS  2Vno*.  809 


(b)  8th  ed. 

{d)  S  Tmtnt.  6a 
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oaght  to  have  been  admitted.  [Lord  Denman  C.  J.  I 
think  the  only  mode  in  which  the  document  could  be 
made  admissible  was  by  proof  of  the  execution,  unless 
the  acting  upon  it  made  it  evidence^] 
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Lord  Denman  C  J.*  on  a  subsequent  day  of  the  term 
{January  ^Sd)^  said :  We  think  that  the  presence  of  the 
attesting  witness  was  not  to  be  dispensed  with  in  this 
There  will  be  no  rule. 

Rule  refused. 


The  Queen  against  Stamper  and  Another.      Wednesday, 

January  IStb. 

INDICTMENT  stated  that,  at  the  general  quarter  Bj  a  rule  of 
^_      -    „  rt         1     n         -w  ^      -w^      -,     quarter  sessioM, 

sessions  at  NorthaUerton^  on  &c.,  before  John  Head-  it  was  ordered 
loMj  derkj  &c.,  and  other  justices,  it  was  ordered  by  cations  in^^  " 
the  same  justices  and  court,  That,  whereas  the  over-  ^^^  f^  orfera 
seers  of  the  poor  of  the  township  of  Nunningion  &c.  ?^1^^!J?*°**' 
had  iriven  due  notice  to  one  James  Smith  of  their  inten-*  f^ouid  be  en- 

"  ^  ,  tcred  with  the 

tion  to  apply  to  the  said  court  at  those  sessions  for  an  clerk  of  the 

peace  on  or 

order  upon  him  as  the  putative  father  of  a  certain  female  before  a  certain 
bastard  child,  of  which  one  Alice  Walker  was  then  lately  guch  a^^lica- 
delivered,  and  which  had   become  chargeable  to   the  ^^'on\t  ^ 
township,  for  the  maintenance  and  support  of  the  said  ■«»»o«» »»  **>« 

* '  *  *  order  of  entry. 

child:  and   whereas  James  Smith  had  duly  appeared      Theover- 

"      *" ''  seers  of  a  parish 

entered  an  ap- 
pUcation  with  the  clerk  of  the  peace,  according  to  the  above  rule  and  the  practice  of  the 
sessions,  pajing  the  usual  fee  on  entry,  and  giving  notice  to  the  party  against  whom  they 
applied.  He  attended  at  the  sessions ;  and  the  case  was  called  on ;  but  the  prosecutors 
did  not  appear.  The  sessions  made  no  order  upon  the  application,  and  ordered  (under 
Stat.  4  &  5  H'',  4.  c.  76.  s,  73.)  that  the  overseers  should  pay  costs  to  the  party  appearing. 

Held,  that  the  entry  was  an  application,  and  the  calling  on  of  the  ease,  and  attendance 
of  the  opposing  party,  a  hearing  of  such  application,  within  sect.  73 :  and,  therefore,  that 
the  order  for  costs  was  rightly  made. 
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before  the  court  in  compliance  with  the  notice  in  order 
to  resist  the  said  application ;  and  the  overseers  bad 
made  the  application ;  and  James  Smith  had  thereupon 
resisted  the  same,  and  the  court  thereupon  hearing  the 
evidence  did  not  think  fit  to  make  any  order  on  the 
application :  and  whereas  it  duly  appeared  to  the  said 
court  that  James  Smith  had  incurred  certain  costs 
amounting  to  &c.,  in  resisting  the  said  application :  the 
court  did  therefore  then  order  that  tlie  said  overseers 
should  forthwith  pay  unto  James  Smith  the  said  sum  for 
his  costs  &c. ;  of  which  order  Richard  Stamper^  late  of 
Nunningtofiy  yeoman,  and  &c.  (the  two  defendants),  then 
and  there  being  the  overseers  &c.,  on  the  day  and  year 
aforesaid  had  notice:  nevertheless  they,  being  served 
with  such  order,  did  then  and  there  neglect  and  refuse 
to  pay  to  J.  Smith  the  said  sum  of  &c.,  for  his  costs ; 
nor  have  they  since  complied  with  the  said  order,, 
although  often  requested  so  to  do,  &c.  Plea:  Not 
guilty. 

On  the  trial,  before  Parke  B.,  at  the  Yorkshire  Spring 
assizes,  18S9,  the  order  was  proved,  as  above  stated. 
The  defendants'  counsel  (citing  Rex  v.  Gilkes  (a) )  con- 
tended that  their  application  to  the  sessions,  though 
recited  in  the  order,  must  be  proved  by  other  evidence. 
The  prosecutor's  counsel  then  proved  that  an  entry  had 
been  made  by  the  defendants'  attorney  at  the  proper 
time,  and  according  to  the  usual  practice,  in  a  book 
kept  by  the  clerk  of  the  peace,  containing  a  list  of  the 
applications  intended  to  be  made  for*  orders  of  mainte- 
nance in  bastardy.  The  entry  was :  "  No.  IS.  Nun^ 
nington.    Smithy  attorney  for  complainants."     By  the 


(a)  8  J7.  jr  CL  439. 
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cation,   on  entry.     The   following  order  of  sessions,   ' 

dated  June  SOth,  18S5,  was  in  force  when  the  present     -^^  Qu"h 
entry  was  made.  Stamp«e. 

Ordered.  *^  That  at  the  futnre  quarter  sessions  all 
applications  intended  to  be  made  for  orders  of  mainte- 
nance  in  bastardy  be  entered  with  the  clerk  of  the  peace 
on  or  before  twelve  at  noon  on  Tuesday  in  sessions;  and 
no  application  will  be  received  unless  so  entered,  except 
on  special  application  to  the  courts :  and  such  applica- 
lions  will  be  called  on  in  the  order  of  entry." 

A  witness  stated  that  the  practice  was  to  call  on  the 
cases  according  to  such  order,  and  the  application  was 
then  made  in  open  court,  by  the  overseers  or  their 
counsel.  In  the  present  instance,  notice  of  the  intended 
application  had  been  given  by  the  defendants  to  the 
prosecutor;  and  his  attorney  was  present  at  the  sessrions. 
The  case  was  called  on  as  usual,  on  the  Wednesday  after 
entry,  but  the  overseers  made  no  application  to  the 
Court. 

The  learned  Judge  was  of  opinion  that  these  facts 
were  evidence  of  an  intended  application  to  the  Court, 
but  not  of  an  application  made;  and,  therefore,  that 
the  now  prosecutor  had  not  shewn  himself  entitled  to 
costs  under  stat.  4  &  5  ^.  ^^  c.  76.  5.  73.  He  directed 
a  verdict  for  the  defendants,  subject  (by  consent)  to  the 
opinion  of  this  Court  on  a  motion  to  enter  the  verdict 
for  the  Crown.  A  rule  nisi  was  obtained  accordingly 
in  the  ensuing  term. 

Sir  F.  Pollock  and  Archbold  now  shewed  cause  (a). 
Sect.  72  of  Stat.  4  &  5  fT.  4.  c.  76.  empowers  the  over- 

(a)  Before  Lord  Detiman  C.  J.,  Linkdak^  Fatteson,  and  Coleridge  Js. 
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Volume  /•      seers,  when  a  bastard  child  is  chargeable,  to  apply  to 

*       the  sessions  for  an  order  of  maintenance  on  the  pu- 

The  QuuK  ^i-i^g  father.  Sect  73  provides  « that  if  upon  the  hear- 
ing  of  such  application  the  0)urt  shall  not  think  fit  to 
make  any  order  thereon,  it  shall  order  and  direct  that 
the  full  costs  and  charges  incurred  by  the  person  so 
intended  to  be  charged  in  resisting  such  appUcaiion 
shall  be  paid  by  such  overseers  or  guardians/'  The 
jurisdiction  to  order  costs  is  given  only  where  the  ap- 
plication has  actually  been  made  and  heard.  The  rule 
of  sessions,  proved  in  this  case,  shews  the  distinction 
relied  upon,  between  an  intended  application  and  one 
actually  made;  for  it  directs  that  all  applications  ^^ in- 
tended to  be  made"  shall  be  entered  &c. ;  ^'and  no 
application  will  be  received  unless  so  entered."  The 
language  used  in  the  earlier  part  of  sect.  7S  points  to 
the  same  distinction ;  it  is  enacted  ^^  that  no  such  ap- 
plication shall  be  heard"  unless  fourteen  days'  notice 
shall  have  been  given  ^^  of  such  intended  application ;" 
in  default  of  which  ^^  the  hearing  of  such  application" 
shall  be  deferred  to  die  next  sessions.  The  list  in  which 
the  entry  here  was  made  was  a  list  of  intended  applica- 
tions ;  and  nothing  was  done  beyond  such  entry.  The 
case  was  like  a  cause  set  down  in  the  cause  paper  but 
untried.  The  order  for  costs,  therefore,  was  made 
without  authority.  It  is  true  that  the  order  states  an 
application  actually  made;  but  justices  cannot,  by  their 
own  statement,  give  themselves  jurisdiction ;  Regina  v. 
Bolton  (a),  Welch  v.  Nash(b\  Rex  v.  Gilkes{c).  If 
their  statement,  though  not  conclusive,  be  evidence  of  the 
alleged  fact,  it  is  capable  of  being  rebutted;  and  it  was  so 

(a)  Ante,  p.  6S,  (b)  8  East,  S94. 

(c)  8  J?,  jr  C.  439. ;  and  see  note  (a)  to  KiU  and  Lane's  Case,  1  B.  j- 
a  101, 
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in  this  order  by  way  of  reoital  only,  and  therefore  is  1__ 


not  conclusive ;  Co.  litU  852.  b.     [Lord  Denman  C.  J.     '^^  ^''"* 
A  recital  has  repeatedly  been  held  equivalent  to  a  direct      SrAiinR. 
affirmation.] 

Alexander  and  Bliss  contra.  The  order  was  at  least 
evidence^  and,  under  the  circumstances,  sufficient  evi- 
dence, of  an  application  within  the  statute.  It  might 
have  been  rebutted,  but  was  not  Rex  v.  Gilkes  {a)  is 
a  different  case  from  this.  The  order  there  was  for 
re-admitting  a  par^  into  a  benefit  society;  and,  to 
enforce  that  object,  it, was  necessary  that  two  judicial 
acts  should  have  been  performed,  namely,  that  the 
rules  of  the  society  should  have  been  allowed  at  the 
sessions,  and  that  two  justices  should  have  made  the 
order  for  re-admission.  Unless  the  prior  judicial  act 
had  been  performed,  the  justices  could  not  have  pro- 
ceeded to  make  the  order.  [Lord  Denman  C.  J.  The 
mention  of  the  allowance  there  was  rather  a  reference 
made  to  matter  on  record,  than  an  averment  by  the 
justices.]  The  distinction  between  those  prior  facts 
and  proceedings  upon  which  the  authority  to  make  an 
order  is  founded,  and  circumstances  merely  constituting 
part  of  the  evidence  on  which  the  order  is  made,  ap- 
pears from  several  other  cases.  {Rex  v.  White  {b\  Rex 
V.  Shipton  (c).  Rex  v.  Wade  {rf)>  R^^  ^-  "^Soper  {e\  and 
Rex  V.  Mytton  {g)  were  also  referred  to. 

Assuming,  however,  that  the  order,  stating  an  ap- 
plication to  have  been  made,   is  not  conclusive,  the 

(a)  %  B.^C.  439.  W   Caid.  18S. 

(c)  8  A  ft-  C.  772.  {d)  \  B.  ^  Ad.  861 

(0  S  J7.  j*  C.  857.  CS)  C5bW.  536. 
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entry,  which  was  here  proved  independently  of  the 
order,  was  an  application.  The  sessions  clearly  were 
of  that  opinion ;  and  they  are  proper  judges  of  their 
own  practice.  Their  construction  is  reasonable,  and 
consistent  with  the  words  of  the  sessions  rule,  that  ^^  all 
applications  intended  to  be  made"  "  be  entered"  &c. 
The  entry  is  the  first  judicial  act  of  the  application. 
The  particulars  of  the  application  are  set  down ;  and  a 
fee  is  paid,  not  for  leave  to  make  the  application,  but 
as  the  first  step  in  making  it.  The  party  cannot  after- 
wards withdraw  from  the  Court  without  obtaining  per- 
mission, or  incurring  the  consequences  of  a  nonsuit. 
Stat.  4  &  5  ^.  4.  c.  76.  5. 72.  says  that  the  overseers 
may  apply  for  an  order  of  maintenance,  ^^  and  the 
Court  to  which  such  application  shall  be  made  shall 
proceed  to  hear  evidence  thereon."  The  application 
and  the  hearing  are  treated  as  distinct  in  this  clause 
and  in  sect.  74.  This  latter  section  enacts  that,  if  the 
party  to  be  charged  shall  not  appear  ^'  at  the  time  when 
such  application  shall  come  on  to  be  heard"  according 
to  notice,  the  couft  of  quarter  sessions  shall  nevertheless 
proceed  to  hear  the  same.  And  sect.  73  enacts  that 
the  overseers  shall  pay  costs  to  the  "  person"  "  in- 
tended to  be  charged,"  if  on  the  hearing  of  their  ap- 
plication the  sessions  make  no  order.  Now,  if  it  be 
held  that,  where  the  overseers  have  entered  their  ap- 
plication, but  make  default  at  the  sessions,  there  can 
be  no  "  hearing"  within  sect.  73,  the  individual  charged 
has  in  that  case  no  remedy  for  his  costs,  though,  if  he 
make  default,  the  overseers  may  prosecute  their  ap- 
plication against  him  under  sect.  74,  as  if  he  were 
present.  The  legislature  must  have  intended  to  pro- 
vide a  remedy  in  both  cases.  The  present  case  is 
analogous  to  those  of  costs  on  determination   of  an 


IV.  VICTORIA. 


125 


appeal  against  a  poor-rate  under  stat  1 7  G.  2.  c.  38. 
5.4.     On  the  construction  of  that  clause  it  was  held 
that,  if  notice  of  appeal  had  been  given,  but  no  appeal 
entered,  the  sessions  could  not  award  costs;   Rex  v. 
The  Justices  of  Essex  (a).     But  in  Hex  v.  Cawston  (i), 
where  the  appellant  entered  and  respited  his  appeal, 
and  it  was  afterwards  allowed  without  opposition,  the 
respondents  giving  notice  before  the  sessions  that  they 
would  submit,  this  was  held  to  be  a  determination  of 
the  appeal,  entitling  the  appellant  to  costs.     The  act 
of  the  parish  officers  here,  in  entering  their  applica- 
tion, brings  the  case  as  much  within  the  determination 
of  the  sessions   as   the  entry  and  respite   in  Rex  v. 
Gntston^b).     {^Patteson  J.     The  later  case  of  Rex  v. 
The  Justices  of  Essex  (c)  is  strongly   in  your  favour. 
Lord  Denman  C.  J.     Under  stat.  17  G.  2.  r.  38.  5.  4. 
the  costs  were  given  to  the  party  for  whom  the  appeal 
should    "  be  determined ; "   here   they  are  given   by 
sect.  73,  if  upon  ^'  the  hearing  of  such  application" 
the  sessions  make  no  order  thereon.]     No  definition  of 
a  "  hearing"  is  given.     Whether  there  is  one  or  not 
cannot  depend  upon  the  length  of  time  occupied  by 
the  case.    And  the  overseers  ought  not  to  allege  in  their 
defence  the  want  of  a  hearing  which  they  prevented. 
{Patteson  J.     Sect.  74  speaks  of  a  hearing  where  the 
party  complained  against  was   absent.     I  do  not   see 
why  there  may  not  be  one  where  the  prosecutors  make 
default.    And,  if  they  withdraw  their  application,  I  think 
they  cannot  allege  that  the  proceeding  which  followed 
was  no  hearing.] 

Cur*  adv.  vulU 
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(a)  8  T.  R.  583. 

(c)  1  DoioZ.P.  C5S9. 


(6)  4  DowL  if  R.  445. 
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Lord  Denman  C.  J.  in  this  term  {February  1st)  de- 
livered the  judgment  of  the  Court 

This  was  an  indictment  against  the  overseers  of  the 
township  o(  Nunningion^  in  the  North  Riding  of  York^ 
skire,  for  not  obeying  an  order  of  sessions  for  payment 
of  costs  to  one  James  Smith.  The  defendants  had  given 
notice  to  James  Smith  of  their  intention  to  apply  to  the 
sessions  for  an  order  on  him  as  the  putative  father  of 
a  bastard  child,  under  the  seventy-second  section  of 
4  ii  S  JV.4f.  c.  76.  Smith  had  appeared  at  the  sessions, 
but  the  defendants  did  not  attempt  to  prove  the  case. 
The  Court  ordered  costs  to  Smith  under  the  seventy- 
third  section  of  the  act.  A  verdict  was  taken  for  the 
defendants  at  the  trial,  with  liberty  to  enter  a  verdict 
for  the  Crown  if  the  Court  should  be  of  opinion  that 
an  application  had  been  made  and  heard  at  the  sessions, 
BO  as  to  give  the  Court  jurisdiction  to  order  the  pay- 
ment of  these  costs.  (His  Lordship  then  read  the  rule 
of  sessions,  as  stated,  p.  121.,  ante.)  The  defendants 
entered  their  application  on  the  Tuesday  in  sessions,  in 
pursuance  of  this  rule ;  and  it  was  called  on  in  its  order 
on  the  Wednesday.  The  defendants  did  not  then  ap- 
pear, nor  make  any  application  in  open  court.  James 
Smith  appeared  to  resist  the  application. 

We  are  of  opinion  that  the  entry  with  the  clerk  of 
the  peace  in  this  case  was  an  application  within  the 
meaning  of  the  act  of  parliament,  so  as  to  give  the 
court  of  sessions  jurisdiction ;  and  that  the  calling  on  of 
the  case  and  appearance  of  James  Smith  to  resist  the 
application  was  a  sufficient  hearing. 

We  consider  the  rule  of  sessions  as  regulating  the 
mode  of  making  application  to  the  court,  which,  being  a 
matter  of  practice,  it  was  quite  competent  to  them  to 
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regulate ;  and  not  as  merely  directing  a  notice  of  in-     New  Series. 
tended  application.  ' 


The  court  of  sessions  have  evidently  put  this  con-     Th«  Qomk 
struction  upon  their  own  rule ;  and  we  think  it  is  the      Stampkk. 
right  one. 

The  rule  must  be  made  absolute  to  enter  a  verdict 
for  the  Crown. 

Rule  absolute. 


Blackwell  and  Others  (Administratrixes  with  FrOay, 
the  will  annexed  &c.)  against  M*Naughtan.      "^^"^ 

ASSUMPSIT.     The  declaration  stated  a  delivery  In  assumpsit 
.,  .  iri  !•  -on»  contract 

by  the  testatrix  to  defendant,  at  his  request,  of  to  redeliver,  on 
twenty  one  dozen  of  port  wine  to  be  taken  care  of  for  ^iJlhhaTbLn 
her,  and  redelivered  on  request ;  promise  by  him  to  take  feUd^nj"  ^^ 
care  &c.,  and  redeliver' &c. :  receipt  of  the  wine  by  him  p!?'"^^*     .   , 

*  •'  otfered  m  evi- 

from  testatrix  for  the  purpose  aforesaid:  breach,  that  d«nce  a  writing, 

^  signed  by  de- 

defendant  did   not  take  care  &c.,  nor  redeliver  when  fendant(a 

wine-mer- 

requested  (to  wit  on  &c.)  by  the  testatrix.     There  was  chant),  in  sub- 

a  like   count  averring  request  by  plaintiffs.      Pleas;  lows. 

1.  Non  assumpsit     2.   Denying  request  by  testatrix,  certify  tha"i/." 

3.  Statute  of  limitations.     Issues  thereon.  "^^hw"  n"his 

On  the  trial,  before  Lord  Denman  C.  X,  at  the  sittings  !*"*''  ^\?n«- 

in   London  after  last   Michaelmas  term,   the  plaintiffs  (under  whom 

plaintiffs  claim* 

offered  in  evidence  the  following  memorandum,  signed  ed), «« that  is 

paid  for,  twelve 

by  the  defendant.  dozen  of  port 

wine  *'  &c 

"  This  is  to  certify  that  Mr.  M^Naughtan^  of  20.  Beau-  ..  M^rdi  iib, 
mont  Street^  St.  Maryleboney  has  in  his  cellar,  belonging  ^^j^  ^^^^  ^ 

five  bottles  of 
port"  &c.,  "  making  in  the  whole "  &c.     "  All  the  above  wine  paid  for." 

Hdd,  that  such  writing  was  admissible  without  a  sUmp,  not  being  an  «  agreement,  or 
toy  minute  or  memorandum  of  an  agreement,"  or  <*  evidence  of  a  contract,*'  within  stat. 
55  G.  3.  c.  1S4.,  Sched.  Part  I.,  tit.  Jgreemeni. 
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2342, 
'_^  dozen  and  a  half  of  port  wine,  botded,  November  1819  ; 


Blackwbll     Qug  dozen  Bucellas ;  and  twelve  dozen  port,  botded,  6th 
M'Naughtak.   September  1822. 

<<  March  5th,  182S.  Received  from  Mrs.  Hartley 
five  bottles  port,  eight  bottles  Bucellas^  two  bottles 
Claret^  one  pint  bottle  Cape,  Making  in  the  whole 
twenty  dozen  and  eleven  bottles  of  port,"  &c. 

*^  At  the  last  settlement  of  the  empty  bottle  account, 
there  remained  due  to  Mr.  M*  Nattghtan '*  &c.;  (this 
account  was  then  stated,  ending)  *^  one  dozen  and 
seven  bottles  due  to  Wm.  M^Naughiau. 

''  All  the  above  wine  paid  for. 

(Signed)         fVm.  M^Naughtan.'' 

The  defendant's  counsel  objected  that  this  memoran- 
dum was  not  admissible  without  a  stamp.  The  Lord 
Chief  Justice  admitted  the  evidence ;  and  the  plaintiffs 
had  a  verdict. 

Sir  F.  Pollock  now  moved  for  a  new  trial,  on  die 
ground,  among  others,  that  this  document  was  im- 
properly received.  Though  not  an  obligatory  instru- 
ment in  itself,  it  was  (in  the  words  of  slat.  55  G.  3.  c.  184. 
Sched.  Part  I.  tit  Agreement)^  "  evidence  of  a  con- 
tract ; "  and,  therefore,  ought  to  have  had  an  agreement 
stamp.  [Lord  Denman  C.  J.  I  thought  the  certificate 
was  not  proof  of  a  contract,  but  proof  of  an  inde- 
pendent fact  from  which,  among  others,  a  (jpntract 
might  be  inferred,  if  the  case  were  sufficiently  made  out. 
LittledaU  J.  Suppose  a  person,  going  out  of  town, 
leaves  a  box  with  a  friend  to  be  taken  care  of,  and  he 
gives  a  written  acknowledgment.  Does  that  require  k 
stamp?]     If  it  were  proceeded  upon  as  the  ground 
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on  which  a  contract  was  to  be  established,  it  ought  to     -Vm  &Ties, 
be  stamped  (a).     [Coleridge  J.  This  writing  was  merely 
evidence  of  a  fact  from  which  the  plaintiffs  sought  to     Blackwbll 
infer  a  contract.]      If  a  verbal   contract  refers   to   a   M*Naughtah. 
matter  in  writing,  which  must  be  used  in  evidence  to 
make  out  the  contract,  such  writing  must  be  stamped. 
[Littledale  J.    That  depends  o\\  the  nature  of  the  case. 
The  title  of  that  part  of  the  schedule  on  which  you 
rely,  is  "  Agreement."     Is  this  writing  such  an  agree- 
ment ?]     The  words  are  "  Agreement,  or  any  minute 
or   memorandum   of  an   agreement."      [^Littledale  J. 
There  is  nothing  mutual  in  this  document.     Patteson  J. 
referred    to   Mtdlett   v.  Huchison  {b)   and    Tondcins  v. 
A$hly  (c).] 
The  motion  was  then  supported  on  other  grounds. 

Lord  Denman  C.  J.,  as  to  the  stamp,  read  the  judgr 
ment  of  Lord  Tenterden  in  Mtdlett  v.  HucJiison  (i),  and 

The  Court  {d) 

Refused  a  rule  (e). 

(a)  There  was  other  evidence  in  this  case  (but  no  direct  proof  of  con- 
tTKt)  from  which  the  plaintiffs  inferred  that  the  wine  was  received  on  an 
implied  undertaking  to  redeliver. 

(6)  7  B.^  a  639. 

(c)  6B.  ^a  541. 

(d)  I^rd  Denman  C.  J.,  LiltledaUt  Patteson t  and  Coleridge  Js. 

{e)  See  Doe  dem.  Frankis  t.  Franku,  11  ^.  ^  E.  792.,  and  the  ob- 
servations there  made  on  MuUett  v.  Httcfiison,  Also  Vaughti/n  v.  Brine, 
I  Mann.  ^  G,  359.  ^ 
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Saturd^,        The  Queen  against  The  Guardians  of  the  Poor 

of  the  Braintree  Union. 


The  Poor  Law 
Commissionen 
may  order  the 
guardians  of  a 
union  to  ap- 
point a  chap- 
lain for  the 
union  woric- 
house,  with  a 
salary;  such 
chaplain  being 
an  officer  with- 
in the  meaning 
of  Stat.  4& 
5  W.  4.  c.  76. 
t.  46.,  inter- 
preted by 
sect.  109. 

It  is  no  ob- 
jection to  such 
order  that,  by 
a  previous  or- 
der, not  ex- 
pressly altered 
or  rescinded, 
the  commis- 
sioners have 
authorized  the 
guardians  to 
appoint;  such 
chaplain  if  they 
shall  deem  it 
necessary,  and 
have  specified 
his  duties  in 
case  it  shall 
have  been 
deemed  neces- 
sary to  appoint 
him. 


lyTANDAMUS.  The  writ  recited  an  order  of  the 
Poor  Law  Commissioners  to  the  guardians  of  the 
Braintree  Union  in  "Essex^  made  August  2d,  1838,  re- 
quiring them,  within  one  month  from  the  date  thereof 
(which  term  was  enlarged  by  subsequent  orders,  also 
set  forth),  to  appoint  a  chaplain  of  the  union ;  and,  as 
soon  as  conveniently  might  be  after  such  appointment, 
to  report  the  same,  with  the  amount  of  salary  &c.,  to 
the  commissioners^  in  order  that  they  might  approve  or 
disallow  the  same,  or  give  such  other  directions  thereon 
as  the  case  might  require.  The  writ  commanded  the 
guardians  to  obey  the  said  orders,  or  to  shew  cause  to 
the  contrary. 

Return,  stating  the  following  reasons  for  not  obeying 
the  writ  That  the  orders  (or  copies)  had  not  been  sent 
to  one  of  the  secretaries  of  state^  ^^  although,  at  the  se- 
veral times  when  the  said  orders  were  respectively  issued, 
an  order  in  the  same  terms  and  to  the  same  eifect,  in- 
tent, and  purpose,  had  been  addressed  by  the  said  com- 
missioners to  the  guardians  of  the  poor  of  another  union 
than  the  Braintree  Union,  that  is  to  say  the  Royston 
Union."  And  (in  substance)  that,  by  a  former  order  of 
the  commissioners,  sent,  on  10th  April  1836,  to  the 
guardians  of  the  Braititree  Union,  and  still  unrevoked, 
provision  was  made  for  religious  instruction,  and  the  per- 
formance of  religious  duties,  within  the  workhouse,  inde- 
pendently of  any  appointment  of  a  chaplain,  this  previous 
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order  only  prescribing,  as  to  a  chaplain,  that,  in  case  the     Mw  Series. 
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guardians  shall  deem  it  necessary  to  appoint  one,  he  must  '__ 


be  licensed  and  approved  by  the  diocesan ;  and  that,  in     ^®  Qob«k 
any  case  in  which  it  shall  have  been  deemed  necessary  to  The  Guardians 

*'  ^  of  the  Poor  of 

appoint  a  chaplain,  he  shall  perform  certain  duties,  which  the  b&aimtku 

Union* 

were  specified  in  this  order  (a).  The  return  then  stated 
that  th«  defendants,  **  in  th^  exercise  of"  their  ** judgment 
and  discretion  as  guardians  of  the  poor  of  the  Braintree 
Union,"  did  *^  not  deem  it  necessary  to  appoint  a  chap- 
Iain  to  the  said  union,"  for  which,  their  determination 
and  opinion,  they  assigned  their  reasons.  The  argu* 
ment  and  judgment  of  the  Court  not  having  turned 
upon  these,  it  is  unnecessary  to  set  them  out  (6). 

(a)  Namely.  <'  1.  To  read  prayers  and  preach  a  sermon  to  the  paupers 
erery  Sutiday.  2.  To  administer  the  sacrament  to  such  of  the  paupers 
as  may  be  desirous  of  receiving  the  sacrament,  once  every  three  months. 
S.  To  examine  and  catechise  the  children  at  least  once  every  month; 
and  after  each  of  such  examinations  to  record  the  same,  and  state  the 
general  progress  and  condition  of  the  children,  and  the  moral  and  reli- 
gious state  of  [the  inmates  generally,  in  a  book  to  be  kept  for  that  pur- 
pose, to  be  laid  before  the  board  of  guardians  at  their  next  meeting ;  in 
which  book  also  the  chaplain  shall  insert  the  date  of  each  of  his  attend- 
ances at  the  workhouse.  4.  To  visit  the  sick  paupers  in  the  workhouse 
when  especially  applied  to  for  that  purpose  by  the  master  or  matron : 
and  generally  to  watch  over  the  moral  and  religious  conduct  of  all  the 
individuals  of  the  establishment" 

(6)  The  substance  of  them  was  as  follows.  That  the  master,  school- 
master, &c,  bad  duly  performed  certain  functions  assigned  to  them  by  the 
former  order,  with  regard  to  religion  and  morals.  That  the  inmates  of 
the  workhouse  had  sufficient  opportunity  to  attend  the  parish  church  of 
BraxfUree^  or  the  dissenting  chapels  in  the  neighbourhood  of  the  work- 
house, and  were  encouraged  so  to  do.  That  the  guardians  had  proposed 
to  the  dergjrmen  of  the  union  to  supply,  gratuitously  and  in  conjunction 
with  the  dissenting  ministers  of  the  union,  religious  consolation  and  in- 
struction to  the  poor  in  the  union  workhouse,  which  the  said  clergymen 
had  refused  to  do.  That  the  dissenting  ministers  of  the  union  had  been 
invited  to  attend  the  inmates  of  the  workhouse  who  were  dissenters,  and 
had  accepted  such  inviution.  That,  from  1838  till  now,  service^had 
been  performed  in  the  workhouse  every  Sunday  evening  by  a  dissenting 
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Vdume  L  The  question  of  the  validity  of  this  return  was  now 
[__  argued  on  a  concilium  (a). 


Tlie  QuiKN 

The  Guardians       Sir  J.  Campbell^  Attorney  General,  against  the  return. 

of  the  Poor  of 

the  Braimtrkk  As  to  the  first  objection  raised  by  the  return ;  stat.  4  Sc 

TT    * 

5  ?r. 4.  c.  76.  5.  16.  enacts  that  no  "general  rule"  of 
the  commissioners  shall  take  effect  till  it  shall  have  l)een 
laid  before  a  secretary  of  state ;  but  a  general  rule  is, 
according  to  sect.  42,  a  rule  which  "  shall  be,  at  the 
time  of  issuing  the  same,  directed  to  and  affect  more 
than  one  union ; "  or,  according  to  the  interpretation 
clause,  sect  109,  "  any  rule  relating  to  the  management 
of  the  poor  or  to  the  execution  of  this  act  which  shall 
at  the  time  of  the  issuing  the  same  be  addressed  by  the 
said  commissioners  to  more  than  one  union,  or  to  more 
parishes  or  places  than  one  not  forming  u  union,"  &c. 
The  return  does  not  shew  that  the  order  in  question,  at 
the  time  of  its  issuing,  was  addressed  to,  or  affected, 
more  than  one  union,  or  parish  or  place  not  forming  a 

minister,  and  attended  by  a  majority  of  the  inmates.     That  such  attend- 

• 

ance  was  voluntary ;  and  that  the  guardians  were  always  ready  and  will- 
ing to  permit  any  clergyman  of  the  establislied  church  to  enter  the  work- 
house,  at  the  request  of  any  of  the  inmates,  for  the  purpose  of  giving 
religious  consolation  and  instruction.  That,  in  the  parishes  composing 
tlie  union,  a  great  majority  of  the  rate-payers  and  other  inhabitants  were 
dissenters,  and,  with  other  parishioners  who  were  members  of  the  estab- 
lished church,  conscientiously  averse  to  the  appointment  of  a  chaplain  for 
the  union,  and  to  making  any  contribution  for  his  support  That  the 
parishes  had  been  much  burdened  with  poor  rates,  &c.,  to  which  this  ap- 
pointment would  be  an  unnecessary  addition.  That  the  office  would  be 
a  sinecure  ;  that  a  great  proportion  of  the  inmates  of  the  workhouse  were 
dissenters,  and  conscientiously  averse  to  the  appointment  of  a  chaplain, 
which,  there  was  reason  to  believe,  would  be  a  source  of  grievance  and 
annoyance  to  them ;  and  that  the  regulations  already  in  force  had  been 
beneficial,  suitable  to  the  wants  and  wishes  of  the  said  inmates,  and  con- 
ducive to  their  moral  and  spiritual  welfare, 
(a)  Before  Lord  Dentnan  C.  J.}  LUtledak,  PatUton,  and  Coleridge  Js. 
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union.     Secondly,  it  is  suggested  that  the  present  order     ^^eio  Seria. 
is  inconsistent  with  that  of  1836,  which  is  not  revoked.  * 


But  the  commissioners,  by  sect.  15,  may  alter  or  rescind     '^^  Qok«n 
any  of  their  orders ;  and  a  new  order,  inconsistent  with  The  Guardians 

of  the  Poor  of 

a  former  one,  operates  as  a  repeal :  it  is  not  necessary  the  Braint&zx 
for  the  commissioners  to  say  expressly  that  they  vary 
the  first  order.  Then  the  only  remaining  answer  to 
the  writ  is,  that  the  guardians  do  not  think  fit  to  obey 
the  order.  But  they  have  no  choice.  The  commis- 
sioners have  issued  an  order  which  they  had  authority 
to  make ;  and,  where  they  act  within  the  scope  of  their 
powers,  even  this  Court  will  not  inquire  whether  they 
have  exercised  a  sound  discretion  {a). 

Kelly,  contra,  admitted  that  the  objection  first  raised 
by  the  return  was  answered.  The  main  question  is, 
whether  the  making  of  this  order  be  not  an  usurpation. 
If  the  statute  directly  authorised  the  making  of  such  an 
order,  any  argument  from  expediency  would  be  out  of 
place ;  but  such  arguments  are  relevant  if  it  is  sought  to 
establish  the  power  by  inference.  No  express  power  to 
direct  the  appointment  of  a  chaplain  is  given  by  the  sta- 
tute. Sect.  15  only  authorises  the  commissioners  to  direct 
and  controul  the  administration  of  relief  ^'  according  to 
the  existing  laws,  or  such  laws  as  shall  be  in  force  at 
the  time  being."  By  the  laws  existing  when  this  order 
was  made,  there  was  no  power  to  burden  the  rate- 
payers by  creating  officers  of  a  new  class.  Nor  is  this 
one  of  the  *'  powers  given  to  "  the  commissioners  by  the 
present  act,  "  for  executing "  which  they  may,  by  sect. 
15,  make  rules,  orders,  and  regulations.     Sect.  19  is 

(a)  See  Rexv,  TJie  Poor  Law  Commissioners,  in  the  matter  of  the  New^ 
port  Umtm,  6jt,^E,  54. 
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Volume  I.      (with  regard  to  the  commissioners)  merely  prohibitory, 
[__   enacting  that  *^  no  rules,  orders,  or  regulations  of  the 


The  QuuN  said  commissioners,  nor  any  bye  laws  at  present  in 
The  Guardians  force  or  to  be  hereafter  made,  shall  oblige  any  inmate 
the  BRAiirrRu  of  any  workhouse  to  attend  any  religious  service  which 

may  be  celebrated  in  a  mode  contrary  to  the  religious 
principles  of  such  inmate,  nor  shall  authorise  the  edu- 
cation of  any  child  in  such  workhouse  in  any  religious 
creed  other  than  that  professed  by  the  parents."  That 
does  not  imply  an  authority  to  provide  in  any  particular 
manner  for  the  performance  of  religious  service,  or  giv- 
ing of  spiritual  instruction,  within  the  workhouse.  [Pa/- 
ieson  J.  It  seems  to  assume  that  by-laws  might  be  made  for 
such  purposes.]  The  enactment,  and  the  proviso  which 
follows,  are  quite  consistent  with  the  supposition  that 
none  but  voluntary  religious  assistance  might  be  given. 
A  power  is  not  to  be  collected  from  a  prohibitory  clause : 
the  enactment  here  is  such  a  clause :  and  the  proviso 
(that  it  shall  ^*  be  lawful  for  any  licensed  minister  of 
the  religious  persuasion  of  any  inmate  of  such  work- 
house '*  to  visit  him  there)  is  only  an  enabling  proviso 
for  the  pauper.  Sect.  46  empowers  the  commissioners 
by  their  order  to  appoint,  in  certain  parishes,  unions, 
and  united  parishes,  **  such  paid  officers  with  such  qua- 
lifications as  the  said  commissioners  shall  think  neces- 
sary for  superintending  or  assisting  in  the  administration 
of  the  relief  and  employment  of  the  poor,"  and  for  the 
examining,  &c,  of  accounts,  ^'  and  otherwise  carrying 
the  provisions  of  this  act  into  execution."  This  clause 
does  not,  in  terms,  authorise  an  order  for  appointing  a 
chaplain ;  and  the  words  "  otherwise  carrying  the  pro- 
visions of  this  act  into  execution  "  will  not  supply  such 
an  authority  unless  the  act  has  other  ^^  provisions  "  pf 
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such  a  nature  that  the  exercise  of  this  power  is  neces-     New  Serkt. 
sarily  incidental  to  the  carrying  of  them  into  effect.  !__- 


The  enactments  of  sect.  19  are  not  of  such  a  nature.     ^®  Qumk 

V. 

Nor  does  the  explanation  of  the  term  "  ofRcer,"  in  the  1^«  Guardiang 

^  ofthePoorof 

interpretation  clause,  sect.  109|  amount  to  such  a  pro**  the  Braint&u 

Union. 

vision.  It  is  there  said  that  ^^  the  word  ^  officer'  shall  be 
construed  to  extend  to  any  clergyman,  schoolmaster, 
person  duly  licensed  to  practice  as  a  medical  man, 
vestry  derk,  treasurer,  collector,  assistant  overseer, 
governor,  master  or  mistress  of  a  workhouse,  or  any 
other  person  who  shall  be  employed  in  any  parish  or 
union  in  carrying  this  act  or  the  laws  for  the  relief  of 
the  poor  into  execution,  and  whether  performing  one 
or  more  of  the  above  mentioned  functions."  The  argu* 
ment  from  this  clause,  taken  in  conjunction  with  sect. 
46,  would,  if  well  founded,  have  been  conclusive  in 
Regina  v.  The  Poor  La*a)  Commissioners^  In  the  mattet* 
of  the  Cambridge  Union  {a)y  where  the  question  was, 
whether,  under  sect  46,  the  commissioners  could  ap« 
point  a  collector  of  poor  rates.  The  Court  there  held 
that  the  officers  to  be  appointed  under  that  section  must 
be  officers  whose  functions  were  necessary  for  the  pur- 
poses there  pointed  out :  and  Patteson  J.  observed  that 
the  general  terms  "  otherwise  carrying  the  provisions  of 
this  act  into  execution  "  did  not  sanction  the  appoint- 
ment of  a  collector,  his  functions  not  being  ejusdem 
generis  with  those  indicated  by  the  words  immediately 
preceding.  It  was  noticed  that,  in  sect.  109,  ^^  officer '' 
is  said  to  include  "collector;"  but  Littledale  J.  ob- 
served, "  It  does  not  follow  that  a  collector  is  one  of 
those  officers   whose  appointment  the  commissioners 

(a)  9J.4:E,  911. 
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Volume  L      have  a  general  power  to  direct  for  the  purposes  of  this 
'        act"     And  Paiteson  J.  answered  the  argument  from 


The  QuEEM     jg^jj^  iQg^  \yy  shewing  that  the  general  words  "  other- 
The  Guardians  yf\^Q  carrviniT  "  &c.  "  into  execution  "  had  somethin^r  to 

ofUiePoorof  ^     ^  ° 

the  Braimt&ek  operate  upon,  as  well  as  that  part  of  the  interpretation 

Union. 

clause  which  says  that  the  word  ^*  officer  "  shall  include 
**  collector."  The  whole  reasoning  of  the  Judges  in  that 
case  bears  strongly  on  the  present. 

It  may  be  asked  here,  if  a  clerg}'man  is  not  within 
sect.  46}  why  such  a  person  is  mentioned  in  the  inter- 
pretation clause.  But  the  commissioners  have  authority 
over  districts  governed  by  local  acts ;  and  the  power  of 
appointing  clergymen  is  sometimes  given  by  such  acts. 
In  these  cases  clergymen  may  come  within  the  descrip** 
tion  of  **  officers  "  under  sect.  4*6  of  the  present  statute. 
In  adding  new  parishes  to  a  union  already  formed,  and 
having  a  clergyman  appointed  under  a  local  act,  the 
commissioners  might,  perhaps,  be  called  upon  to  direct 
how  the  charge  of  that  appointment  should  be  borne  in 
such  new  union.  But,  supposing  there  were  nothing, 
out  of  sect.  46,  to  which  the  word  ^^  clergyman  "  in  the 
intei*pretation  clause  could  refer,  the  Court  would  rather 
suppose  the  word  incautiously  adopted  than  admit  the 
imposition  of  a  tax  without  sufficient  words  to  warrant 
it.  [Coleridge  J.  As  to  the  word  being  introduced  by 
negligence,  it  seems  probable  that  the  office  of  a  clerg}'- 
man  was  in  contemplation  when  this  act  was  framed, 
which  removes  persons  from  the  neighbourhood  of  then* 
proper  spiritual  instructors  to  a  place  where  instruction 
may  be  deficient  under  the  new  state  of  things ;  and 
where,  if  the  commissioners  cannot  appoint  a  chaplain, 
the  guardians  cannot.]  No  part  of  the  statute  gives 
the  commissioners  any  authority  in  religious  matters, 
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except  sect.  19*     The  reason  suggested  is  not  strong  *  New  seriet, 
enough  to  be  a  foundation  for  the  power  now  claimed.  ^^^* 

If  the  question  turns  on  expediency,  it  is  highly  in-     ^^^  Quiek 
expedient   that    this    power    should    be   exercised   in  The  Guardians 
London  by  commissioners  who  personally  know  nothing  the  Braimtrm 
of  the  union,  without  any  reference  to  the  discretion  of  "'^°' 

the  guardians,  who  are  acquainted  with  the  opinions, 
religious  persuasions,  numbers,  and  condition  generally 
of  the  inhabitants.  Commissioners  might  direct  the 
appointment  of  any  minister,  even  though  his  religious 
belief  were  totally  different  from  that  of  the  inhabitants* 
Here,  for  instance,  a  Roman  Catholic  might  be  ap- 
pointed. {Coleridge  J.  You  are  not  to  take  that  for 
granted.]  The  term  ^^  clergyman  "  is  often  applied  to 
ministers  of  other  persuasions  than  that  of  the  Church 
qS  England. 

But,  further,  the  commissioners,  in  Aprils  1836,  made 
a  valid  order  upon  the  guardians  for  the  appointment  of 
a  chaplain  in  case  they  should  deem  it  necessary :  and  his 
duties,  in  the  event  of  his  being  so  appointed,  were  spe- 
cially defined.  A  discretion  was  thus  conferred  on  the 
guardians,  which  could  not  be  taken  from  them  without 
an  express  resolution  of  the  commissioners.  The  order 
has  never  been  altered  or  rescinded,  and  therefore  is 
still  in  force. 

Sir  J*  Campbellf  Attorney  General,  in  reply.  The 
former  order  is  repealed  in  effect,  though  not  in  terms. 
It  is  true  that  the  power  now  claimed  did  not  exist 
before  the  statute ;  but,  when  persons  were  taken  to  a 
distance  from  their  homes,  and  deprived  of  their  usual 
opportunities  of  attending  divine  service,  it  became  ne- 
cessary to  fumbh  them  with  means  of  doing  so  in  their 
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Volume  I.  union  workhouses.     Sect.  19  shews  that  the  legislature 

1841*  .  . 
'__  had  in  contemplation  the  spiritual  as  well  as  the  physical 


The  Ql'bxk    ^ants  of  the  paupers.     It  cannot  be  supposed  that  no 
The  Guardians  attendance  by  a  chaplain  of  the  established  church  was 

of  the  Poorof  •'  ^ 

the  Bbaintux  contemplated,  when  provision   is   expressly  made  for 

Union. 

admitting  to  the  workhouse  a  **  licensed  minister  "  (by 
which  words  a  dissenting  minister  is  meant)  of  any 
other  persuasion.  And  an  order  for  the  appointment 
of  a  chaplain  is  an  order  *^  for  the  management  of  the 
.  poor/'  and  **  for  the  government "  of  the  workhouse, 
within  sect.  15.  Sect.  46  gives  power  to  appoint 
•*  oflBcers;"  and  sect.  109  says  that  the  term  ** officer" 
shall  extend  to  any  ^^  clerg}'man."  The  whole  statute 
has  been  searched,  and  no  clause  has  been  found  to 
which  the  mention  of  a  ^^  clergyman  "  in  sect.  109  could 
apply,  except  sect  46.  Here  then  is  an  express  power 
given  to  order  the  appointment  in  question  :  and,  if  this 
be  not  so,  the  word  *^  clergyman "  must  be  considered 
as  struck  out  of  sect  109.  As  to  the  case  of  Regina 
V.  The  Poor  Law  Commissioners^  In  the  matter  of  the 
Cambridge  Union  (a),  the  correctness  of  that  decision 
cannot  be  disputed,  and  all  that  was  there  said  must  be 
acquiesced  in.  The  order  there  was  for  appointing  a 
collector  of  poor  rates ;  but  the  statute  gave  the  com- 
missioners no  right  of  interference  with  the  making  or 
collecting  of  rates ;  and  therefore  it  was  held  that  a 
collector  was  not  an  officer  whom  they  could  order  to 
be  appointed  under  sect  46,  though,  by  the  inter- 
pretation clause,  the  word  ^^  officer  "  extends  to  a  **  col- 
lector." The  Court,  however,  did  not  look  upon  the 
word    **  collector '*   as  struck  out  of  sect  109.;   there 

(a)  9A,^  E.  9U. 
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was  a  case,  namely,  that  of  parishes  united  for  the    New  Series. 
purpose  of  rating,  to  which  the  mendon  of  a  "  col- 


lector  ^  in  the  interpretation  clause  might  refer.     It  is    ^**«  Qubeh 
arirued  here   that  clerirymen,  under  some  local  acts.  The  Guardians 

,«•.,.       f  ofthePoorof 

may  be  officers  withm  the  meaning  of  the  interpretation  the  BaAiMTux 
ckuse ;  but  the  clauses  of  this  statute  are  not  framed  to 
meet  the  provisions  of  local  acts.  It  is  urged  that  such 
a  power  as  this  ought  to  be  given  only  by  specific 
enactment ;  but  the  power  to  direct  the  appointment  of 
a  **  medical  man  "  is  given  in  a  manner  equally  gene- 
ral, and  arises  only  from  the  conjunction  of  sect.  46. 
and  sect.  109.  To  the  objection,  that  such  a  power 
may  be  misapplied,  the  responsibility  of  the  commis- 
sioners is  a  sufficient  answer. 

Cur,  adv.  mU. 

Lord  Denman  C.  J.,  in  the  same  term  (January 
28th),  delivered  the  judgment  of  the  Court 

This  was  an  argument  on  the  return  to  a  writ  of 
mandamus :  but  it  brought  into  question  the  validity  of 
the  writ,  which  directed  the  guardians  to  appoint  a 
chaplain  to  a  union  workhouse  according  to  an  order  of 
the  Poor  Law  Commissioners,  on  the  ground  that  that 
order  is  not  warranted  by  the  act.  The  defendants 
denied  that  such  a  power  is  given  by  the  act,  and  pro- 
perly called  on  the  prosecutors  to  shew  what  provision 
of  the  act  could  be  carried  into  execution  by  the  chap- 
lain of  a  workhouse,  as  the  paid  officers  to  be  appointed 
under  the  forty-sixth  clause  must  be  appointed  either 
with  reference  to  the  administration  of  the  relief  and 
employment  of  the  poor,  or  to  auditing  of  accounts,  or 
to  the  general  terms,  "  otherwise  carrying  the  provisions 
of  this  act  into  execution  :*'  and  it  was  admitted  that 
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Volume  L      this  appointment  could  not  be  referred  to  either  of  the 
*        two  former  objects. 


The  QuuN         fjjg  effect  of  these  general  terms  was  much  con- 
The  Guardians  sidered  in  the  recent  case  of  Regina  v.  The  Poor  Law 

of  tlie  Poor  of 

the  Braintrii  Commissioners,  In  the  matter  of  the  Cambridge  Union  {a) ; 

and  the  language  used  by  the  Judges  on  that  occasion 
was  pressed  upon  us  in  argument.  We  there  held 
that  the  appointment  of  a  collector  of  poor  rates  was 
not  within  those  general  terms,  because  there  is  no 
provision  of  the  act  which  has  any  reference  to  the  col- 
lection of  the  poor  rates,  they  being  made  and  col- 
lected under  other  acts,  and  the  act  in  question  apply- 
ing only  to  the  expenditure  of  those  rates  after  they 
are  collected.  The  only  provision  to  be  found  in  the 
act  which  could  authorise  the  appointment  of  a  collec- 
tor was  that  respecting  an  union  of  parishes  for  the 
purpose  of  rating;'  in  which  case  the  rate  would  be 
made  and  collected  under  the  act  in  question  :  and  the 
cases  of  such  unions  afforded  occasions  on  which  the 
interpretation  clause  containing  the  word  ^^  collector  " 
under  the  head  of  "  officer  "  might  operate.  The  same 
interpretation  clause  under  the  same  head  of  ^^  officer  " 
has  the  word  "  clergyman : "  and,  applying  the  same  tests 
as  were  applied  in  the  case  in  9  Adoiphm  and  Etlis,  the 
result  will  appear  to  be  very  different.  It  is  true  that 
no  provision  is  to  be  found  in  the  act  in  question, 
directly  authorising  the  appointment  of  a  chaplain,  or 
even  using  the  word  "  chaplain,"  or  any  word  of  a 
similar  import ;  but  the  nineteenth  section  plainly  shews 
the  .intention  of  the  legislature  that  the  inmates  of  the 
union   workhouse,   of  whatever    religious    persuasion, 

(a)  9^.  j- J57.  911. 
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should  have  religious  assistance  from  ministers  of  their     ^'^^  Series. 
own  persuasion ;  it.  shews  moreover  that  some  general * 


regulations  for  affording  such  assistance  to  the  inmates     ^^^  Qu*«n 
were  intended,  as  well  as  some  exceptions  and  parti-  "^l!®  Guardians 

^  '  of  the  Poor  of 

cular  regulations  in  favour  of  those  who  dissented,  and  ^^e  Bhaistrm 

Uoiou. 

could  not  conscientiously  reap  the  benefit  of  those 
general  regulations*  Then  the  forty-second  section, 
giving  power  to  the  commissioners  to  make  rules  and 
regulations  for  the  government  of  workhouses,  makes  it 
further  incumbent  upon  them  to  carry  into  effect  the 
intentions  of  the  legislature  as  shewn  in  the  nineteenth 
section.  In  these  sections  therefore  are  to  be  found 
the  provisions  of  the  act  as  to  religious  assistance  and 
instruction  to  the  inmates  of  the  workhouse ;  and  the 
forty-sixth  section  gives  the  commissioners  the  means 
of  carrying  into  effect  those  provisions  in  the  only  way 
in  which  it  could  be  done  beneficially,  namely  by  en- 
abling them  to  call  on  the  guardians  to  appoint  a 
chaplain  with  an  adequate  salary,  who,  by  the  inter- 
pretation clause,  comes  clearly  under  the  head  of  a 
paid  **  officer." 

This  is  not  the  only  instance  of  such  indirect  pro- 
vision in  this  act  Medical  attendance  is  evidently  con- 
templated :  yet  there  is  no  specific  enactment  as  to  the 
appointment  of  medical  men;  but  they  are  included  in  the 
interpretation  clause  under  the  head  of  "  officer,"  in  the 
same  manner  as  "  clergyman."  Neither  were  chaplains 
of  workhouses  unknown  to  the  law ;  for  many  local  acts 
of  parliament  contain  express  provisions  respecting  their 
appointment.  Indeed,  that  circumstance  was  used  in 
argument  by  the  counsel  in  favour  of  the  return,  as  fur- 
nishing something  on  which  the  word  "  clergyman"  in 
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Volume  L  the  interpretation  clause  might  operate^  and  so  make  it 

1841 
[___  unnecessary  to  find  any  part  of  the  act  in  question  to 


The  QuuM    which  to  apply  it     But,  whatever  force  may  belong  to 
Tbe  Guardians  that  argument,  it  would  be  very  strange  if  the  act  meant 

ofth€  Poorof  .  ... 

tbe  Beaimtru  to  give  the  commissioners  by  express  provision  a  con- 
trol over  chaplains  under  local  acts,  and  not  allow  them 
to  create  similar  duties  and  officers  in  the  establish- 
ments which  they  were  themselves  to  form.  Remarks 
of  this  nature  are  by  no  means  conclusive :  we  have  no 
inclination  to  affirm  judicially  that  the  law  has  called  a 
power  into  existence,  merely  because  there  is  a  pro- 
bability of  its  having  intended  to  do  so,  or  because  it 
may  have  manifested  the  wish  to  have  something  done 
for  which  that  power  would  furnish  the  means.  But 
we  have  no  doubt  that  the  religious  instruction  of  the 
inmates  was  intended  to  be  involved  in  the  manage- 
ment of  the  workhouse,  and  that  the  legislature  actually 
intended  to  give  a  general  power  to  appoint  chaplains, 
as  it  found  that  power  existing  in  numerous  parishes 
already. 

Thinking  that  the  commissioners  have  acted  strictly 
within  the  forty-sixth  clause,  this  decision  is  by  no 
means  opposed  by  the  Cambridge  case  (a),  in  which  we 
thought  their  order  was  not  within  it. 

We  say  nothing  on  the  return,  which  merely  offers 
reasons  of  expediency  and  policy  against  this  particular 
exercise  of  discretion.  Of  such  matters  those  to  whom 
the  discretion  is  confided  are  the  sole  judges.  Nor  do 
we  remark  on  the  argument  respecting  the  possibility  of 
appointing  ministers  of  particular  sects  or  persuasions, 

(a)  9^.  ^  J?.  911. 
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the  rig^t  question  being  that  of  appointing  any  clergy-     New  Setiet. 
man. 


Peremptory  mandamus  awarded  (a).     '^^  Qumk 

The  Guardians 
(a)  See,  as  to  the  power  of  the  commissioners  under  sect.  46,  Begina    of  the  Poor  of 

▼.  The  Poor  Law  Commimonen^  AUttonefieUi  Incorporation^  11  ji.4;K   ^«  Braiiit»«k 
558.  ^'"^"• 


In  the  Matter  of  Peerless,  Monday, 

January  18th. 


QEORGE  PEERLESS  being  in  the  custody  of  the  stat,  s  & 

keeper  of  the  House  of  Correction  at  Maidstone,  a  enacts  that  any 
writ  of  habeas  corpus  was  obtained  to  bring  up  the  body  ki^g^found** 

within  a  certain 
distance  of  the  coast  of  the  United  Kingdom,  &c.y  on  board  any  vessel  from  which  part 
of  the  cargo  has  been  thrown  overboard  to  prevent  seizure,  shall  forfeit  1002. :  and 
any  officer  of  customs,  &c.,  may  carry  him  h^ore  any  justice  of  the  peace  in  the  United 
JBngdom,  to  be  dealt  with  as  aAer  directed.  Forfeitures  may  be  recovered  before  any  two 
or  more  jtutuxs  of  the  peace  in  the  United  £ingdom.  Every  offence  against  the  act  com- 
mitted, or  forfeiture  for  breach  of  the  act  incurred,  upon  the  high  seas,  shall,  for  the  pur- 
pose of  prosecution,  be  deemed  to  have  been  committed  or  incurred  at  the  place  on  land  in 
the  United  Kingdom,  &c.,  into  which  the  person  shall  be  taken,  or  in  which  he  shall  be 
found,  and  the  justices  of  the  peace  for  such  place  shall  have  jurisdiction,  jiny  two  or  more 
jutiUcetf  before  whom  any  person  liable  to  be  detained,  and  who  shall  have  been  detained, 
for  an  offence  against  the  act,  shall  be  brought,  may  on  confession  and  proof  convict. 

Stat.  4  &  5  W.  4.  c.  1 3.  repeals  so  much  of  stat.  3  &  4  fT.  4.  c.  53.  as  *<  imposes  cer- 
tain pecuniary  penalties  for  any  of  the  offences  hereinafter  next  mentioned,**  and  then 
enacts  thst  any  subject  of  the  king,  discovered  to  have  been  within  the  distances  mentioned  in 
the  former  act,  on  board  any  vessel  from  which  part  of  the  cargo  has  been  thrown  overboard 
to  prevent  seizure,  &c. ,  <*  shall  upon  being  duly  convicted  of  any  of  the  said  oQences  before 
any  two  justices  of  the  peace,**  be  imprisoned  for  a  term  mentioned  ;  and  that  all  informa- 
tions and  convictions  before  justices  of  the  peace,  and  warrants  of  justices  founded  on  such 
convictions,  shall  be  drawn  in  the  form,  or  to  the  effect,  in  the  schedule  annexed  to  the  acu 
The  form  of  warrant  in  the  schedule  statA  that  the  party  has  been  duly  convicted  before 
two  justices  **  in  and  for  of  having  [state  the  offence,  as  in  the  informalum]," 

without  further  setting  out  the  jurisdiction. 

A  warrant  under  stat.  4  &  5  ^.  4.  c.  13.  set  forth  that  P.  had  been  duly  convicted 
before  two  justices  in  and  for  the  county  of  Kent,  for  that  he,  being  a  subject  &c.,  was  found 
on  the  high  seas,  within  &c.  of  the  coast  of  the  United  Kingdom,  to  wU  the  coast  of  the 
county  of  Kent,  on  board  a  vessel  from  which  part  of  the  cargo  had  been  then  and  there 
thrown  overboard  to  prevent  seizure,  and  that  P.  was,  by  such  conviction,  adjudged  by 
the  justices  to  be  imprisoned  &c.  On  habeas  corpus,  the  warrant  alone  was  returned. 
The  prisoner  was  discharged :  because 

1.  The  warrant  ought  to  shew  a  good  conviction. 

2.  The  justices  could  have  jurisdiction  only  by  the  offence  being  committed  in  Kent, 
or  by  its  being  committed  on  the  high  seas,  and  the  offender  found  in  or  brought  to  Kent, 
stat.  Afc  5  W.  4.  c.  13.  not  creating  a  new  offence,  or  altering  the  jurisdiction,  but  only 
changing  the  punishment ;  and  the  words  any  two  justices  being  applicable  only  to  justices 
having  jurisdiction  by  the  conmion  law  or  ui^er  the  statute. 

3.  Ibe  oonvictiony  as  suted  in  the  warrant,  did  not  shew  jurisdiction,  and  was  therefore 
bad. 
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Volume  I.      with  the  cause  &c.     The  keeper  returned  that  the  pri- 

J  84 1 

soner  was  detained  under  the  following  warrant  (a). 


inUicMatterof      ic  Countv  of  KetU,  to  wit.  —  To   Thomos  Nasi,  an 

A  EEllLKSS* 

(a)  Stat.  3  8c  4  W.  4.  c.  53.,  <<  for  the  prevention  of  smuggling*** 
enacts,  by  sect.  S,  that  vessels  found  under  the  circumstances  there  de^ 
scribed,  within  certain  distances  (in  one  instance,  one  hundred  leagues) 
of  the  coasts  of  the  United  Kingdom,  and  of  tlie  Island  of  Guernsey, 
&c.,  shall  be  forfeited. 

Sect.  48  enacts  *<  That  every  person,  being  a  subject  of  his  Majesty, 
'<  who  shall  be  found  or  discovered  to  have  been,  within  any  such  dis* 
tance  as  aforesaid,  on  board  any  vessel  or  boat  from  which  any  part  of  the 
cargo  or  lading  of  such  vessel  or  boat  shall  have  been  thrown  overboard, 
or  staved  or  destroyed,  to  prevent  seizure,  shall  forfeit  tlie  sum  of  lOOL;** 
"  and  it  shall  be  lawful  for  any  ofliccr  or  officers  of  the  army,  navy,  or 
marines,  being  duly  employed  for  the  prevention  of  smuggling,  and  on 
full  pay,  or  any  officer  or  officers  of  customs  or  excise,  or  other  person 
acting  in  his  or  their  aid  or  assistance,  or  duly  employed  for  the  preven- 
tion of  smuggling,  and  he  and  they  is  and  are  hereby  authorised,  em* 
powered,  and  required,  to  detain  every  such  person,  and  to  carry  and 
convey  such  person  before  any  justice  of  the  peace  in  tlie  United  King- 
dom, to  be  dealt  with  as  hereinafter  directed  :  provided  always,  that  any 
such  person  proving,  to  the  satisfaction  of  any  justice  or  justices  before 
whom  he  may  be  brought,  that  he  was  only  a  passenger  in  such  vessel  or 
boat,  and  had  no  interest  whatever  either  in  the  vessel  or  boat,  or  in  the 
cargo  or  any  goods  on  board  tlie  same,  shall  be  forthwith  discharged  by 
such  justices.** 

SecL  75  enacts  that  penalties  and  forfeitures  incurred  under  that  or 
any  other  act  relating  to  the  customs,  &c.,  may  be  sued  for  by  action  of 
debt,  &c.,  in  the  name  of  tlie  Attorney- General,  &c.,  *'  or  by  information 
before  anv  two  or  more  of  his  Majesty's  justices  of  tlie  peace  in  the 
United  Kingdom,  or  before  any  governor,  deputy  governor,  or  deemster 
in  the  Isle  of  Afan,**  * 

Sect.  77  enacts  <<  That  in  case  any  oflfence  shall  be  committed  upon  the 
high  seas  against  this  or  any  other  act  relating  to  the  customs,  or  any 
penalty  or  forfeiture  shall  be  incurred  upon  the  high  seas  for  any  breach 
of  such  act,  such  oflence  shall,  for  the  purpose  of  prosecution,  he  deemed 
and  taken  to  have  been  committed,  and  such  penalties  and  forfeitures  to 
have  been  incurred,  at  the  place  on  laud  in  the  United  Kingdom  or  the 
Isle  of  Man  into  which  the  person  committing  such  offence  or  incurring 
such  penalty  or  forfeiture  shall  be  taken,  brought,  or  carried,  or  in  which 
such  person  shall  be  found  ;  and  in  case  such  place  on  land  is  situated 
within  any  city,  borough,  liberty,  division,  franchise,  or  town  corporate,  as 
well  any  justice  of  the  peace  for  such  city,*'  &c.,  "  as  any  justice  of  the 
peace  of  the  county  within  which  such  dty  &c.  is  situated,  shall  have  juris- 
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officer  of  customs,  and  to  Joseph  Bone,  the  gaoler  or     -^^^  ^'^'^• 
keeper  of  the  House  of  Correction  at  Maidstone^  in  the  1_ 


county  of  Kent.  I"^«  Matter  of 


FSXRLIM. 


diction  to  bear  and  determine  all  cases  of  offences  against  such  act  so  com- 
mitted upon  the  high  seas,  any  charter  or  act  of  parliament  to  the  con- 
trary notwithstanding  :  provided  always,  that  where  any  offence  shaU  be 
committed  in  any  place  upon  the  water  not  being  within  any  county  of 
the  United  Kingdom,  or  where  any  doubt  exists  as  to  the  same  being 
within  any  county,  such  offence  shall,  for  the  purposes  of  this  act,  be 
deemed  and  taken  to  be  an  offence  committed  upon  the  high  seas.** 

Sect.  85  enacts,  **  That  it  shall  and  may  be  lawful  for  any  two  or 
more  justices  of  the  peace  before  whom  any  person  liable  to  be  detained, 
and  who  shall  have  been  detained,  for  any  offence  against  this  or  any 
other  act  relating  to  the  customs,  shall  be  brought,  either  on  the  confes- 
sion of  such  person  of  such  offence,  or  on  proof  thereof  upon  the  oaths  of 
one  or  more  credible  witness  or  witnesses,  to  convict  such  person  of  any 
such  offence ;  and  every  such  person  so  convicted  as  aforesaid  shall,  im- 
mediately upon  such  conviction,  pay  into  the  hands  of  such  justices,  for 
the  use  of  his  Majesty,  the  penalty  of  lOO/L,  without  any  mitigation 
whatever,  for  any  such  offence  of  which  he  shall  be  so  convicted  as  afore- 
said ;  or  in  default  thereof  the  said  justices  shall  and  they  are  hereby 
respectively  authorised  and  required,  by  warrant  under  their  hands  mnd 
seals,  to  commit  such  person  so  convicted  as  aforesaid,  and  making  such 
default  as  aforesaid,  to  any  gaol  or  prison,  there  to  remain  until  such 
penalty  shall  be  paid.** 

Sect  88  gives  to  the  justices  of  the  county  wherein  any  city,  borough, 
&C.,  is  situate,  in  which  *'  any  offence  against  this  or  any  other  act  relat- 
ing to  the  customs  shall  be  committed,**  concurrent  jurisdiction  with  the 
justices  of  such  city,  borough,  &c. 

Sect.  89  enacts,  "  That  where  the  attendance  of  two  magistrates  having 
jurisdiction  in  the  county  where  the  offence  is  committed  cannot  be  con- 
veniently obtained,  it  shall  be  lawful  for  a  magistrate  of  any  adjoining 
county,  with  one  magistrate  oi  the  county  in  which  the  offence  was  com- 
mitted, to  hear  and  determine  any  information  exhibited  before  them,  and 
to  have  the  same  powers  and  authorities  in  all  respects,  as  to  any  pro- 
ceeding had  under  this  or  any  other  act  relating  to  the  customs,  as  if 
they  were  both  magistrates  for  the  county  in  which  the  offence  was  com- 
mitted.*' 

Stat.  4&5  fT.  4.  c.  IS.,  by  sect.  1,  recites  the  passing  of  sUt.  3  Bl 
4  W,  4.  c.  53.,  and  enacU  that  «  so  much  of  the  said  act  as  imposes 
certain  pecuniary  penalties  for  any  of  the  offences  hereinafter  next  men- 
tioned, shall  be  and  the  same  is  hereby  repealed.*' 

VOL.1.    N.  8.  L 
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Volume  I.  "  Whereas  George  Peerless  has  been  duly  convicted 

1841* 
1__  before  us,    William  Gladdish  Esq.  and  Thomas  Baker 


In^Matterof  jjsq^^  ^^^0  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Kent^  upon  the  information  of  William 


Sect.  S  enacts  '*  that  every  person,  being  a  subject  of  bis  majesty,  who 
shall  be  found  or  discovered  to  have  been  on  board  any  vessel  or  boat 
liable  to  forfeiture  under  the  said  or  any  other  act  relating  to  the  customs 
for  being  found  or  discovered  to  have  been  within  any  of  the  distances  in 
the  said  act  mentioned  from  the  United  Kingdom  or  from  the  Isle  of 
Man,  having  on  board  ftc.,**  ^  or  who  shall  be  found  or  discovered  to  have 
been  within  any  such  distances  as  aforesaid,  on  board  any  vessel  or  boat 
from  which  any  part  of  the  cargo  or  lading  of  such  vessel  or  boat  shall 
have  been  thrown  overboard,  or  staved  or  destroyed,  to  prevent  seizure,*' 
**  shall  upon  being  duly  convicted  of  any  of  the  said  offences  before  any 
two  justices  of  the  peace,  be  adjudged  by  such  justices  for  the  first  offence 
to  be  imprisoned  in  any  house  of  correction,  and  there  kept  to  hard  labour, 
for  any  term  not  less  than  six  nor  greater  than  nine  calendar  months ; 
and  for  the  second  offence,  for  any  term  not  less  than  nine  nor  greater 
than  twelve  calendar  months ;  and  for  the  third  offence,  or  any  subsequent 
offence,  for  twelve  calendar  months.  ** 

Sect.  10  enacts  '*  that  all  informations  before  justices  of  the  peace  for 
any  offences  committed  against  this  act,  and  all  convictions  for  such 
offences,  and  warrants  of  justices  of  the  peace  founded  upon  such  convic- 
tions, shall  be  drawn  respectively  in  the  form  or  to  the  effect  in  the 
schedule  to  this  act  annexed.  ** 

The  schedule  gives  forms  for  an  information,  conviction,  and  warrant 
of  commitment     The  last  is  as  follows. 

"  Form  of  warrant  of  commitment. 

««  County  of  ,  "I  "  To  j4,  B„  officer  of  customs,  and  to  E,  F.,  tlie 

to  wit.         J  gaoler  or  keeper  of  the  at  in  the 

*'  Whereas  C.  D,  has  been  duly  convicted  before  us  and 

two  of  his  majesty's  justices  of  the  peace  in  and  for  of  having 

[Uate  the  offhice,  at  in  the  information]  :  And  whereas  we  the  said  jus- 
tices did  adjudge  that  the  said  C.  D.  should  for  his  said  offence 
These  are  therefore  to  require  you  the  said  A,  B.  forthwith  to  take,  carry, 
and  convey  the  said  C.  D.  to  the  at  in  the 

and  deliver  him  into  the  custody  of  the  gaoler  or  keeper  of  the  said 
:  and  we  the  said  justices  do  hereby  authorize  and  require  you 
the  said  £.  JP.,  the  gaoler  or  keeper  of  the  said  to  receive  and 

take  the  said  C,  Z>.  into  your  custody,  and  to  [insert  the  punishment,  ac- 
cording to  the  conviction].     Given  under  our  hands  and  seals  at 
the  day  of 
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Lcnouers  Esq.,  officer  of  customs,  for  that  he,  the  said     New  Series. 

1841* 
G.  P.,  being  a  subject  of  her  Majesty,  on  the  19th  day  * 


of  December  a.  d.  1840,  was  found  on  the  high  seas  In^«Matterof 

^  PlIRLISS. 

within  100  leagues  of  the  coast  of  the  United  Kingdom, 
to  wit  the  coast  of  the  county  of  Kent,  on  board  a  cer- 
tain vessel  there,  from  which  said  vessel  part  of  the 
cargo  and  lading  thereof  had  been  then  and  there  thrown 
overboard  to  prevent  seizure,  contrary  to  the  form  of 
the  statute  in  that  case  **  &c. ;  ^^  and  whereas  we,  the 
said  justices,  did  adjudge  that  the  said  G.  P.  should, 
for  his  said  offence,  be  imprisoned  in  the  House  of  Cor- 
rection at  Maidstone  aforesaid,  and  be  there  kept  to 
bard  labour  for  the  term  of  six  calendar  months :  these 
are  therefore  to  require  you,  the  said  Thomas  Nasi, 
forthwith  to  take,  carry,  and  convey  the  said  G.  P.  to 
the  House  of  Correction  at  Maidstone,  in  the  said 
county  of  Kent,  and  to  deliver  him  into  the  custody  of 
the  gaoler  or  keeper  of  the  said  House  of  Correction ; 
and  we,  the  said  justices,  do  hereby  authorise  and  re- 
quire you  the  said  Joseph  Bone,  the  gaoler  or  keeper  of 
the  said  House  of  Correction,  to  receive  and  take  the 
said  G.  P.  into  your  custody,  and  to  keep  the  said  G.  P. 
for  the  said  term  of  six  calendar  months  to  hard  labour. 

<^  Given  under  our  hands  and  seals,  at  the  precinct  of 
the  cathedral  church  of  Rochester,  in  the  county  of 
Kenty  this  28th  day  of  December  a.d.  1840." 

(Signed  and  sealed  by  the  two  justices  {a).) 

Piatt  now  moved  that  the  prisoner  might  be  dis- 
charged. This  warrant  is,  on  the  face  of  it,  grounded 
on   a   conviction    under    stat.  4  &  5  ^.  4.  c.  IS.  5.2., 

(a)  See  p.  152.  note  (a),  post. 
L   2 
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Voiume  L      which  inflicts,  on  conviction  of  the  offence  here  charged 
'___    (and  others),  imprisonment  in   lieu  of  the  pecuniary 


In  the  Mmiter  of  penalties   imposed  by   stat.  3  &  ^  W.  ^.  c.  53.  s.^S. 

Under  this  last  named  statute,  sect.  77,  jurisdiction  is 
^ven  to  the  justices  of  the  county,  &c.,  to  which  the 
ofiender  is  taken,  or  in  which  he  is  found.     Stat.  4*  & 
5  W.^.  c.  13.  5.2.  does  not  alter  the  jurisdiction:  in- 
deed, if  the  jurisdiction  be  not  as  before,  no  justice  of 
peace   has   any  jurisdiction   at  all   in   respect  of  this 
offence,  which  was  committed  on  the  high  seas.     Now 
the  warrant  here,  and  the  conviction  recited  by  it,  do  not 
shew  that  Kent  was  the  first  place  to  which  the  offender 
was  brought :   nor  does   any  thing  else  appear  giving 
any  jurisdiction  to  the  justices  of  Kent.     The  offence 
might  have  been  committed,  for  any  thing  that  appears, 
within  the  jurisdiction  of  the  justices  of  Northumberland, 
In  Kite  and  Lan^s   Case  (a)  there  had  been   a  con- 
viction  by  magistrates  of  Dover,   under   the  statutes 
4?5  G  8.  c.  121.  5.  7.  and  57  G.  8.  c.  87.  s.  5.     Those 
acts  gave  jurisdiction  to  magistrates  residing  near  to  the 
place  into  which  the  ship  should  be  carried  or  where  the 
party  should  be  arrested :  it  appeared,  by  the  conviction, 
that  the  parties  were  arrested  in  the  harbour  of  jPoU:- 
stone,  within  the  limits  of  the  jurisdiction  of  the  magis- 
trates of  Folkstone :  and  the  Court  held  that  the  con- 
viction shewed  no  jurisdiction   in   the   magistrates   of 
JOover,  and  discharged  the  prisoners.     In  a  later  case, 
In  the  Matter  of  Nunn  (i),  the  conviction,  on  a  clause 
similar  to   stat.  3  &  4  W^.  4.  c.  53.  s.  77.,   namely   stat. 
6  G.  4.  c.  108.  5.  74.,  was  sustained,  because  it  shewed 
that  the  place  to  which  the  party  was  taken  was  within 

(a)   1  B.  tj-  C  101.  (6)  8  P.  J*  C.  644. 
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the  jurisdiction  of  the  convicting  magistrates ;  but  there     New  Series. 

1841« 
Kite  and  Lane^s  Case  {a)  was  recognised.  * 


Sir  J.  Campbell^  Attorney  General,  and  Wightmariy 
contra.  First,  any  two  justices  of  the  peace  of  the 
United  Kingdom  had  jurisdiction.  By  stat  3  &  4  fT.  4. 
c.  53.  5.  48.  a  pecuniary  penalty  was  inflicted  for  this 
offence:  by  stat.  4  &  5  ^.4.  c.  13.  5.  1.  so  much  of 
the  previous  act  as  imposed  pecuniary  penalties  was  re- 
pealed ;  and  sect.  2  gives  the  power  of  conviction  to 
**  any  two  justices  of  the  peace.'*  Even  under  sect.  75 
of  stat.  3  &  4  fT.  4.  c.  53.,  the  information  might,  it 
seems,  have  been  laid  "  before  any  two  or  more  of  his 
Majesty's  justices  of  the  peace  in  the  United  Kingdom.'' 
Secondly,  sect  10,  and  the  schedule,  of  stat  4  &  5  i^.  4. 
c.  13.  give  a  form,  which  has  jbeen  here  pursued. 
Parts  of  the  form  are  indeed  not  filled  up  in  the  sche- 
dule; but  where  could  the  averments  which  are  said  to 
be  requisite  be  inserted  ?  Not  in  the  statement  of  the 
place  for  which  the  magistrates  are  justices,  nor  in  the 
description  of  the  offence  :  the  fact  that  the  parties  are 
brought  to  the  county  of  Kent  is  no  part  of  their  offence. 
[Coleridge  J.  In  one  case,  under  stat.  3  &  4  fF.  4.  <:.  53. 
5.  89.,  where  it  became  inconvenient  to  obtain  the  at- 
tendance of  two  magistrates  of  the  county  in  which  the 
offence  was  committed,  a  magistrate  of  an  adjoining 
county  might  sit  with  a  magistrate  of  the  other  county. 
Do  you  say  that,  in  such  a  case,  it  would  not  have  been 
necessary  to  draw  the  conviction  so  as  to  shew  why  ma- 
gistrates of  different  counties  acted  together  ?]  It  would 
not.  [Coleridge  J.  On  charges  of  felony  it  is  made 
"  lawful  for  any  two  justices  of  the  peace,  if  they  shall 

(a)  \  B,^  C  101. 

I.  3 


IntheMatterof 
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Volume  L     think  fit,  of  whom  one  or  other  shall  have  signed  the 
!__  warrant  of  commitment,"  to  admit  to  bail  (a) :  must  not 


Pm^m!  both  be  of  the  county,  &c.,  in  which  the  offence  is  com- 
mitted?] The  form  in  stat.  4  &  5  ^.  4.  c.  13.  is  given 
to  avoid  the  necessity  of  special  averments  tending  to 
subtle  distinctions.  In  Kite  and  Lane's  Case  {b)  there 
appeared,  both  on  the  conviction  and  by  affidavit,  a 
want  of  jurisdiction  de  facto,  the  magistrates  who  con- 
victed being  other  than  the  magistrates  of  the  place  in 
which  the  parties  were  arrested.  That  is  pointed  out  by 
Lord  Tenierdenj  at  the  conclusion  of  his  judgment  in  the 
case  In  the  Matter  ofNunn  (c).  Further,  the  affidavits  on 
behalf  of  the  prisoner  do  not  shew  want  of  jurisdiction 
in  fact.  The  conviction  and  information,  if  objection- 
able, might  have  been  brought  up  by  certiorari.  As 
far  as  the  warrant  shews  the  facts,  the  inference  rather 
is  that  the  prisoner  was  first  brought  to  Kent ;  for  the 
statement  is  that  the  offence  was  committed  within  100 
leagues  of  the  coast  of  the  county  of  Kent ;  and  no  other 
place  is  mentioned. 

Platti  in  support  of  the  rule.  The  words  in  sect.  2 
of  stat.  4  &  5  ?r.  4.  c.  13.,  "  any  two  justices  of  the 
peace,"  and  those  in  sect  75  of  stat.  8  &  4  JK  4.  c.  BS.j 
"  any  two  or  more  of  his  Majesty's  justices  of  the  peace 
in  the  United  Kingdom,"  must,  of  course,  be  confined 
to  justices  having  jurisdiction,  either  by  the  common  law 
or  by  statute,  over  offences  committed  in  the  particular 
place.  Statutes  which  authorise  a  conviction  before 
justices  seldom  contain  words  limiting  the  power  to 
justices  of  the  place  where  the  offence  has  been  com- 

(a)  See  stat.  5  &  6  fT.  4.  c.  S3.  *.  3.  (6)  \  B.  ^  C,  101. 

(c)  S  B.^  C.  651. 
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mitted ;  yet  such  a  limitation  is  universally  understood     ^^  **'*"• 

to  exist.     It  is  contended  that  the  warrant  here  pursues  

the  form  given  in  the  schedule  to  stat.  4  &  5  W'.  4.  c.  IS.;  '"^,^SS^*^ 
but  a  like  argument  might  have  been  urged  in  Kite  and 
Laru^s  Case  {a) ;  for  there  the  first  section  of  stat.  3  G.  4. 
c.  110.9  And  the  schedule,  gave  a  form  which  did  not 
expressly,  or  by  any  implication  other  than  must  be 
made  here,  contain  the  averment  shewing  jurisdiction. 
The  want,  indeed,  of  jurisdiction,  prima  facie,  does  ap- 
pear on  the  warrant  here ;  for  the  offence  is  averred  to 
have  been  committed  on  the  high  seas,  and  therefore, 
prima  facie,  out  of  the  jurisdiction  of  the  justices  of  Kent. 

Lord  Denman  C.  J.  I  think  that,  under  stat  4  & 
5  fF.4.  c.  IS.  and  the  schedule,  the  warrant  requires 
as  much  particularity  as  the  conviction ;  and  that 
the  form  in  tlie  schedule,  when  considered  with  re- 
ference to  the  nature  of  the  statutory  jurisdiction 
given  to  justices,  ought  to  be  so  filled  up  that  the 
description  of  the  offence  may  shew  the  jurisdiction. 
That  was  the  ground  of  Lord  Tenterden's  judgment 
in  Kite  and  Lane^s  Case  (a),  though,  perhaps,  some 
part  of  his  remarks,  as  to  the  jurisdiction  being  given 
only  to  the  magistrates  of  the  place  to  which  the 
parties  were  first  brought,  was  not  necessary  for  the 
decision  of  that  case.  Mr.  Justice  Bayley  and  Mr.  Jus- 
tice Holroyd  assign  no  reason  for  their  decision.  Mr. 
Justice  Best  founds  his  decision  upon  'the  same  ground 
as  Lord  Tenterdenj  though  he  also  adds  an  opinion  on 
the  point  to  which  Lord  Tenterden  first  adverts,  that  of 
the  jurisdiction  being  confined  to  the  magistrates  of  tbe 

(o)  1  B.i  C.  101. 
L   4 
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Volume  1.      place  to  which  the  prisoners  are  first  brought     The 
ground  of  Lord  Teiiia'den's  decision  was,  that  jurisdic* 


^'^FmLM.^^  ^^°"  ^^^  "°^  appear  on  the  face  of  the  warrant,  though 

the  warrant  did  follow  the  form  given  in  the  schedule  to 
Stat  S  G.  4.  c.  110.  The  case  is,  therefore,  an  authority 
shewing  that  it  is  not  sufficient  to  follow  the  form  as  is 
done  here.  The  magistrates  having  ho  jurisdiction  ex- 
cept by  the  express  statutory  enactment,  the  offence  is 
not  here  described  sufficiently  to  shew  jurisdiction. 

LiTTLEDALE  J.  On  a  return  to  a  habeas  corpus, 
we  are  to  look  to  the  facts  there  set  out,  except  so  far 
as  they  may  be  varied  by  affidavit  (a).  The  gaoler 
must  shew  why  he  keeps  the  party  in  prison ;  and  he 
returns  the  warrant  as  his  justification.  Then,  for  the 
Court  to  act,  it  is  not  necessar}'  that  the  conviction 
should  be  brought  up  by  certiorari.  The  gaoler  knows 
nothing  of  the  conviction  except  from  the  warrant  in 
obedience  to  which  he  acts.  I  do  not  say  that  this  may 
not  be  a  conviction  upon  which  a  good  warrant  might 
be  framed  :  but  I  think  this  warrant  clearly  bad  for  not 
shewing  jurisdiction.  Under  stat.  S  &  4  ^.  4.  c.  53. 
5. 48.  the  custom-house  officers  have  power  to  carry  the 
party  "before  any  justice  of  the  peace  in  the  United 
Kingdom,  to  be  dealt  with  as  hereinajler  directed**  The 
justices,  therefore,  had  jurisdiction  to  deal  only  as  after- 
wards directed ;  so  that  the  words  "  any  justice  of  the 
peace  in  the  United  Kingdom ''  are  not  sufficient  to 
decide  this  question.  The  party  being  before  the  jus- 
tices,  they  are  to   act  according  to  the  directions  of 

(a)  There  were  tome  affidavits  in  this  case :  but  the  Attorney  General 
admitted  that  they  were  unimportant  as  to  the  point  on  which  the  Court 
decided. 
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sects.  75  and  77.     Must  they  not,  therefore,  shew,  on     '^'^  ^^^^ 

the  face  of  the  conviction  and  (which  here  comes  to  the  . 

same  thing)  on  the  face  of  the  warrant,  that  they  have  pJJ^„^^*^ 
jarisdiction  ?  If  it  appeared  that  the  offence  was  com- 
mitted in  Kentf  it  would  be  enough :  but  that  is  not  so  here. 
Then  it  is  said  that  the  warrant  is  justified  by  sect  10 
of  Stat.  4&  6  ^.4.  c.  IS.,  as  being  conformable  to  the 
schedule  of  that  act  But  the  words  in  the  form  of  war- 
rant, **  two  of  his  Majesty's  justices  of  the  peace  in  and 
for  ,"  are  merely  by  way  of  example :  one  case  would 
be,  where  the  county,  &c.,  for  which  the  magistrate 
acted  was  that  to  which  the  person  was  first  brought ; 
another  where  it  was  that  in  which  the  party  was  found ; 
a  third  case,  under  sect.  89  of  stat.  3  &  4*  ]^  4.  c.  53., 
was  put  by  my  brother  Coleridge.  In  what  way  it  is 
that  the  justices  have  jurisdiction  ought  to  appear  by 
the  warrant  I  found  myself  on  Lord  TenterderCs  judg- 
ment in  Kite  and  Lane^s  Case  (a). 

Patteson  J.  I  have  no  doubt  that  by  the  words 
*^  any  two  justices  "  we  are  to  understand  justices  having 
jurisdiction  according  to  the  rules  of  common  law,  or  by 
statute.  It  would  be  very  strange  to  say  that  these 
words  in  sect  2  of  stat  4  &  5  i^.  4.  c.  13.  repealed 
Stat  3  &  4  fF.  4.  c.  53. ;  especially  as  the  statute  last 
mentioned  clearly  remains  in  force  as  to  the  ofience, 
stat  4  &  5  W.^.  c.  13.  5. 1.  repealing  it  only  so  far  as 
it  imposes  pecuniary  penalties,  and  iTuthorises  a  certain 
treatment  of  some  offenders.  The  second  point  made 
on  behalf  of  the  Crown  seems  to  me  to  be  decided  by 
Kite  and  Lances  Case  {a).  It  is  there  said  that  the  cpn- 
viction  must  shew  jurisdiction.     That  may  appear  in 

(a)  \B,^C.  101. 
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two  ways ;  first,  by  the  offence  appearing  to  be  com- 
mitted in  the  county  to  which  the  justices  belong,  or, 
FuALias.  secondly,  if  the  offence  appeared  to  be  committed  on 
the  high  seas,  where  prima  facie  the  justices  have  no 
jurisdiction,  by  shewing  the  special  facts  which  give  it. 

Coleridge.  J.  The  question  is  whether  the  warrant, 
which  the  gaoler  has  returned,  be  a  legal  one.  Of 
the  conviction  we  know  nothing,  except  through  the 
warrant.  By  a  legal  warrant  I  mean  a  warrant  which 
upon  the  face  of  it  shews  a  right  to  detain :  and  that 
right  cannot  exist  unless  there  be  jurisdiction  in  the 
magistrates.  To  deny  that  this  must  appear  upon  the 
face  of  the  proceedings,  is  to  call  in  question  one  of  the 
most  important  rules  of  criminal  law.  On  both  the 
points  which  have  been  discussed,  I  fully  agree  with 
the  rest  of  the  Court. 

The  prisoner  was  discharged. 


Tu€9day,         Steavenson  agoinst  The  Mayor,  Bailiffs,  and 

anmanf  BurgCSSCS  of  BERWICK  UPON  TwEED. 

Plmintiff  ASSUMPSIT   for   work    done   by  plaintiff  as   an 

brought  inde-      xm.  -t  o      \  r      n       » 

bttatui  aitump.  attorney  on  defendants'  retamer,  for  fees  in  respect 

andbbour,&c,  thereof,  for  money  paid,  and  on  an  account  stated.   The 

awdde^e^a  particular  of  demand  was,  "  to  amount  of  accounts  de- 

SlMn"269t  ^^«^<*  ^'^8  day  "  (October  18th,  1834),  "for  work  done 

for  defending 

two  prowcutioDS.  Defendants  paid  52/.  into  Court,  stating  that  they  paid  it  to  coyer  all 
the  items  prerious  to  a  certain  day :  and  they  pleaded  the  payment,  with  a  denial  of 
damage  ultri,  on  which  issue  was  taken. 

Held,  that  the  payment  into  Court  admitted  nothing  but  a  liability  to  the  amount  of 
5S2L,  and  that,  in  their  defence  as  to  the  residue,  defendants  might  deny  having  at  any 
time  retained  plaintifTas  their  attorney. 
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as  an  attorney  and  solicitor,  and  for  money  paid,  &c.|     j^<^  Series.  • 
S06L  195.  lOd.'  Plea:  payment  into  Court  of  52/.  Is.Sd.^   '__ 


and  no  damages  ultri-     Replication,  damages  ultr^  St.a.««k 

On  the  trial,  before   WiUiams  J.,  at  the  sittings  in  The 

Corpormdon  of 

Middlesex  in  Easter  term,  1836,  a  verdict  was  found      Buwick. 
for  the  plaintiff  for  the  amount  claimed  (less  the  sum 
paid  into  Court),  subject  to  the  opinion  of  this  Court 
upon  a  special  case.      The  case  stated  the  plaintiff's 
demand  as  follows. 

<^  The  amount  of  the  plaintiff's  claim  against  the  de- 
fendants was  made  up  of  five  distinct  heads  or  items, 
as  follows,  which  are  the  accounts  referred  to  in  the  bill 
of  particulars. 

£    5.     d. 

^M.  A  bill  for  defending  two  prosecu- 
tions, and  penalties  paid  for  certain  de- 
fendants convicted  ...  269     5     S 

<'  2.  A  bill  for  prosecuting  an  action  in 
King's  Bench      -  -  -  -     17  19     6 

^^  3.  A  bill  for  miscellanies  respecting 
tolls  belonging  to  defendants         -  -       4     5  11 

*^  4.  A  [bill  incurred  in  supporting  the 
appointment  of  a  public  officer     -  -      9  10  10 

<^  5.  A  bill  for  auditing  corporation  ac- 
counts    -  -  -  -  -       5  18     4 


Amount  j^306  19  10" 


During  the  time  to  which  the  bill  of  costs  referred, 
the  plaintiff  and  the  town  clerk  oi  Berwick  were  in  part- 
nership as  attorneys,  and  the  town  clerk  was  employed  as 
an  attorney  by  the  corporation;  but  the  business  was 
in  fact  done  by  the  plaintiff;  and  the  remuneration,  as 
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VoiutM  /.      he  contended,  was  due  to  him  solely,  for  reasons  stated 

1841. 

in  the  case,  and  which  formed  a  principal  ground  of  dis- 


SiKATxifMN     cussion  in  the  ensuing  argument.     It  is  not,  however, 
^     ^      ^  thought  necessary  to  report  the  case  on  this  point 

Corporatioii  of 

BxAwioE.  The  corporation   of  Berwick  had   claimed   a  right, 

which  the  vicar  and  parishioners  contested,  to  appoint 
churchwardens  for  the  parish  of  Berwick.  Each  party 
made  an  appointment.  The  corporation  commenced 
an  action  to  try  the  right  of  the  churchwardens  elected 
by  the  parish :  and,  in  this  proceeding,  costs  to  the 
amount  of  nL  I9s.  6d,  (the  second  item  in  the  bill) 
were  incurred,  which,  as  the  case  stated,  *^  the  cor- 
poration, in  indemnification  of  their  churchwardens, 
propose  to  cover  by  the  sum  paid  into  court.*' 

The  parish  churchwardens  called  a  meeting  for  the 
purpose  of  laying  a  church  rate.  The  rival  church- 
wardens, and  certain  corporators,  opposed  their  pro- 
ceedings ;  and,  in  a  contest  which  ensued,  they  in- 
curred charges  of  misdemeanor,  upon  which  prosecutions 
were  commenced  (a).  At  a  guild,  holden  March  18th, 
1830,  it  was  resolved  that  the  corporation  should  pro- 
tect the  parties  prosecuted ;  and  the  town  clerk  was 
ordered  to  defend  them.  Indictments  a£:ainst  them 
were  found  at  the  ensuing  April  sessions,  and  were 
removed  by  certiorari,  and  prosecuted  to  conviction. 
The  plaintiff  conducted  the  defences,  and  paid  the  fines 
which  were  imposed ;  and  his  labour  and  expences  in  so 
doing  formed  the  first  item  of  the  bill.  But,  after  the 
holding  of  the  above  mentioned  guild,  and  before  the 
sessions  at  which  the  indictments  were  found,  another 
guild  was  holden  {April  23d,  1830),  at  which  the  reso- 

(a)  See  Rer  y.  Thompkins,  2  B.  ^  Ad,  287. 


IV.  VICTORIA.  157 

lutions  and  orders  of  March  18th  were  rescinded.     A     New  Seriet. 
question  was  raised  on  the  case  as  to  the  legality  of  * 


such  a  repeal ;  but  no  further  statement  is  necessary  on     Stka^eksok 
this  point  The 

Corporation  of 

After  a  detail  of  all  the  facts,  the  case  proceeded  as  Bjeiwick. 
follows.  *'  The  defendants  paid  521.  Is.  Sd.  into  court 
to  cover  the  amount  of  all  the  items  in  (he  first  bill  in- 
curred previous  to  the  order  of  guild  of  the  23d  o(Aprily 
together  with  the  items  in  that  bill  as  to  the  costs  of 
the  certiorari  ordered  before  that  day  but  not  received 
by  the  plaintiff  till  afterwards,  and  the  entire  amount  of 
the  second  bill." 

All  the  residue  of  the  claim  was  contested :  but  the 
only  material  part  of  the  argument  turned  upon  the  dis- 
puted portion  of  the  first  item. 

If  the  Court  should  be  of  opinion  that  the  defendants 
were  not  liable  beyond  the  amount  for  which  money 
had  been  paid  into  court  (or  should  decide  in  their 
favour  on  another  point,  not  material  here),  a  nonsuit 
was  to  be  entered.  If  the  opinion  of  the  Court  should 
be  against  the  defendants  on  both  points,  the  verdict 
was  to  stand  for  the  amount  of  such  charges  as  they 
should  be  held  liable  to. 

IV.  H.  Watson^  for  the  plaintiff.  The  defendants  will 
argue,  as  to  the  disputed  sums,  that  they  contracted  with 
the  town  clerk  only,  not  the  plaintiff.  The  plaintiff  will 
shew  the  contrary.  But  this  defence  is  not  open.  The 
payment  into  court  is  an  admission,  not  only  as  to  the 
amount  paid  on  the  first  item,  but  as  to  the  residue, 
that  the  plaintiff  was  retained  by  the  defendants,  and  that, 
if  he  did  the  work  and  laid  out  the  money,  it  was  under 
that  retainer.     It  may  be  true  that  payment  into  court 


158  B.R.    HILARY  TERM, 

Volume  L      on  a  general  indebitatus  count  admits  nothing  beyond 


1841. 


the  liability  satisfied  by  such  payment;  but  here  the 
SnATKKsoN     defendants  pay  52L  Is.  3d.  into  court  "  to  cover  the 
Tbe  amount  of  all  the  items  in  the  first  bill  incurred  pre- 

Corporation  of 

Buwicx.  vious  to  the  order  of  guild  of  the  23d  of  ApriU*  That 
is  an  admission  as  to  the  residue  of  the  first  bill ;  for  the 
whole  clearly  became  due  in  the  prosecution  of  the  same 
business^  under  the  same  retainer.  In  Ravenscrqfl  v. 
Wise  {a)  the  plaintiff  claimed  wages  under  a  contract 
by  which  he  had  engaged  to  serve  as  master  of  a  ship ; 
the  action  was  indebitatus  assumpsit ;  and  the  defend- 
ants, four  in  number,  paid  money  into  court,  but  dis- 
puted the  residue  of  the  claim.  The  defendants  proved 
that  one  of  them  was  not  a  partner  at  the  time  of  the 
contract;  but  the  Court  of  Exchequer  held  that  they 
could  not  set  up  this  defence,  because  the  whole  matter 
in  dispute  arose  under  one  entire  contract,  and  that  con- 
tract was  admitted  by  the  payment  into  court:  the  only 
question,  therefore,  was,  whether  any  thing  was  due  be- 
yond the  money  so  paid.  The  same  reasoning  applies 
to  the  present  case.  [Coleridge  J.  A  different  doctrine 
was  maintained  by  the  Court  of  Exchequer  in  Kingham 
V.  Robitis  (b)  and  Stapleton  v.  Nowett  (c) ;  and,  in  the 
latter  -case,  Alderson  B.  said,  "  After  tlie  case  of  King- 
ham  V.  Robins  (6),  and  the  authorities  there  cited,  and 
the  full  discussion  which  this  subject  then  underwent,  I 
think  the  case  of  Ravenscroft  v.  Wise  {a)  must  be  con- 
sidered as  virtually  overruled."]  Ravenscroft  v.  Wise  {a) 
was  not  noticed  in  Kingham  v.  Robins  (i).  [Lord  Den- 
man  C.  J.  The  doctrines  laid  down  in  the  two  cases  are 
contradictory.    And  we  have  held  several  times  here  that 

(c)  IC.M,^  R,  203.  &C.  4  T^rtrA.  741  (A)  5  M,  ^  W,  94. 

(c)  6M,  i  W.^ 
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liability  to  a  certain  extent]     The  question  in  this  case 

is  simply  one  of  retainer,  applicable  to  all  the  items.     Stiatinsok 

When  the  defendants  say,  "  we  will  pay  part  of  the  The 

Corporation  of 

first  bill/'  they  admit  that  retainer.   [Lord  Denman  C.'X      Buwick. 
They  say  only,  *^  we  do  not  choose  to  dispute  so  much 
of  the  demand."] 

(The  arguments  on  the  evidence  as  shewing  a  retainer, 
and  on  the  legality  of  the  second  order  of  guild,  are 
omitted.) 

Ingham^  contrk.     On  the  effect  of  the  payment  into 
court,  Kingham  v.  Robins  (a)  is  decisive.     Alderson  B. 
said  there,  ^^  I  cannot  admit  that  this  plea  amounts  to 
any  acknowledgment  whatever  by  the  defendant  beyond 
this,  that  by  force  of  some  contract  he  is  bound  to  pay 
the  plaintiff  something  on  the  count  for  fixtures  and 
goods  sold.     But  the  plaintiff  cannot  apply  that  admis- 
sion to  any  particular  contract  which  he  may  ples^e  to 
Select,  any  more  than  the  defendant     The  latter  says 
in  substance,  *  Can  you,  under  this  count,  prove  any  con- 
tract against  me  ?  if  you  cannot,  I  have  done  an  unneces- 
sary act  in  paying  this  money  into  court,  which  is  more 
than  sufficient  to  cover  the  nominal  damages  to  which 
you  are  entitled.' "     So,  here,  the  payment  admits  a  con- 
tract, so  far  only  as  the  particular  sum  goes.     The  sum 
may  prove  to  have  been  paid  superfluously ;  but  at  any 
rate  a  contract  is  admitted  to  that  extent,  and  to  that 
only.     A  similar  doctrine  has  been  recognised  where 
the  question  was,  how  far  payment  into  court  operated  as 
a  bar  to  the  Statute  of  Limitations:  Reidv.  Dickons {b) 

[a)  5  Af.  j-  ir.  94.  (h)  5  B,  ^  Ad,  499. 
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Stkatxvsov 

T. 


^     "^      ^       W.  H.  Watson  replied  only  on  the  other  points  of  the 
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BxKwicK.      case. 


The  Court  {d\  in  giving  judgment,  observed  that  the 
point  as  to  the  effect  of  payment  into  court  appeared  to 
have  been  abandoned ;  and  properly.  And,  being  of 
opinion  that  the  facts  did  not  shew  any  retainer  of  the 
plaintiff,  they  gave 

Judgment  for  the  defendants. 

(a)  1  r.  R,  464.  (6)  S  ^.  ^  C  10. 

(c)  5  Bing.  S8.     See  also  Shearwood  t.  ITay,  5  A*  ^  E,  383. 

(d)  Lord  Denman  C.  J.,  Liitledale,  PiattetoKf  and  Coleridge  Jg. 


January  SOtb. 


wedfindajf.       The   QuEEN   V.   THc   Inhabitants  of  Bridge- 


water. 

This  case  is  reported  \0  A.  S^  E.  698) 
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The  Queen  against  Hopkins  and  Others.       iredmsdaj/, 

January  SOth. 

MANDAMUS  to  Thomas  Hopkins  and  to  the  com-  A  mandamus 
issued  com- 
missioners   under    stat.   47   G.  3.    sess.  2.    c,  i.  manding  a 

/ill  iii»\ni  1  t  party,  who  was 

(local  and  personal,  public),  ^^  for  the  more  speed}'  and  alleged  to  have 
easy  recovery  of  small  debts  in  the  borough  and  parish  ^"j*  bcwks/*'" 
of  Boston,  and  the  hundreds  of  Skirkbeck  and  Kirton  ^J^^^'^g^, 
(except  the  parishes  of  Gosberton  and  Sur/leei)  in  the  f«*atingtoa 
county  of  Lincoln"  q"c*^s  (under 

a  local  act, 

The  writ  was  as  follows.    "  Whereas,  b}'  the  said  act,  47  G.  s.  tess.  2. 

c.u)t  or  to  the 

it  was,  amongst  other  things,  enacted  that  the  mayor,  office  of  the 
recorder,  deputy  reorder,  aldermen,  and  common  coun-  to  deliver  them 
cilmen  of  the  borough  of  Boston,  in  the  county  of  Lin-  ^ho^claimed  to 
coin,  for  the  time  being,  and  the  several  other  persons  having  been' 
in  the  said  act  mentioned  and  described,  should  be,  and  «[^cted  clerk  to 

'  '  the  court. 

they  were  thereby,  appointed  commissioners  for  the  re-      ^^^^*  ^^»«* 

the  mandamus 

covery  of  small  debts  within  the  borough  and  parish  of  was  bad,  as  not 

shewing  that 

Boston  and  the  hundreds  "  &c.  "  (except  &c.),"  "  in  the  the  detainer 
county  of  Lincoln,  and  the  said  commissioners  and  their  than  a  private 
successors  were  thereby  appointed  a  court  of  justice,  by  *"  Although 
the  name  of  the  court  of  requests  for  die  borough  and  ||j\fg  ^^"^^1' 
parish  of  Boston,''  &c. ;  "  and,  by  the  said  act,  it  was  a"^g«J  ^»;»*  *»«» 
further  enacted  that  it  should  and  might  be  lawful  for  the  prosecutor,  was 

duly  elected 

clerk  of  the  said  court  of  requests,  from  time  to  time,  to  clerk,  and  that, 

as  such  clerk, 

appoint  a  deputy  to  act  in  his  room  or  stead  in  case  of  he  was  entitled 
sickness,  or  for  other  sufficient  cause ;  and  such  clerk,  books,  &&, 
or  his  deputy,  was  and  were  thereby  empowered  and  faie "f'the  re-* 

turn,  a  question 
upon  the  con- 
struction of  the  local  act  and  of  stat.  3  &  G  IF.  4.  c.  76.  «.  72  and  28. 
If,  on  the  face  of  a  mandamus,  tliere  be  no  ground  for  the  writ,  the  defect  cannot  be 
supplied  by  matter  appearing  in  the  return. 

VOL.  I.    N.  S.  M 
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required  to  issue  all  summonses,  warrants,  and  precepts, 
and  to  register  all  orders,  decrees,  and  judgments  of 
the  said  court,  and  to  do  all  such  acts,  matters,  and 
things  as  were  directed  or  required  to  be  done  by  the 
said  clerk  by  virtue  of  that  act,  and  to  enter  and  re- 
gister, or  cause  to  be  entered  and  registered,  in  a  pn>- 
per  book  or  books  to  be  provided  by  such  clerk  and 
kept  for  that  purpose,  all  the  acts  and  proceedings  of 
the  said  court,  of  whatever  nature  or  kind  soever :  and 
it  was  further  enacted  by  the  same  act  that,  when  and 
as  often  as  it  should  happen  that  the  office  of  clerk,  or 
Serjeant,  or  crier,  or  of  any  other  officer  or  officers, 
should  become  vacant,  either  through  misbehaviour, 
death,  or  resignation,  suspension,  dismission,  removal,  or 
incapacity,  then  and  in  every  such  case  it  should  and 
might  be  lawful  for  the  mayor  and  aldermen  of  the  said 
borough  of  Boston  for  the  time  being,  or  the  major 
part  of  them,  and  they  were  thereby  required,  to  nomi- 
nate and  appoint  another  fit  and  proper  person  to  be 
clerk,  or  serjeant,  or  crier,  or  other  officer  or  officers,  of 
and  in  the  said  court  of  requests,  during  his  and  their 
good  behaviour.  And  whereas,  since  the  first  election 
of  councillors  for  the  said  borough  of  Boston,  under  the 
provisions  of  an  act "  &c.  {5  Si  6  W.  4.  c.  76. )>  "  that  is 
to  say,  from  and  after  the  28th  day  of  December  which 
was  in  the  year  of  our  Lord  1835,  the  mayor,  alder- 
men, and  burgesses  of  the  said  borough,  elected  under 
the  provisions  of  such  last  mentioned  act,  have  become 
and  been,  according  to  the  directions  and  within  the 
meaning  of  such  act,  the  trustees  for  executing  by  the 
council  of  such  borough  all  the  powers  and  provisions 
and  all  the  trusts  of  the  said  first  mentioned  act  of 
parliament  of  which  the  mayor  and  aldermen  of  the 
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said  borough  were  the  sole  trustees  before  such  first     New  Series. 
election  of  councillors  for  the  said  borough  as  aforesaid.  * 

And  whereas  we  have  been  given  to  understand  and  be  The  Qunv 
informed,  in  our  Court  before  us,  that,  on  or  about  the  Hopuws. 
2Sd  day  of  November  lasfe,  the  office  of  clerk  to  the  said 
court  of  requests  became  vacant  by  the  death  of  Francis 
ThirkiUj  gentleman,  and  that  thereupon  a  meeting  of 
the  council  of  the  said  borough  was  duly  held,  accord- 
ing to  the  provisions  of  the  last-mentioned  act,  on  the 
Sd  day  of  December  then  next,  for  the  purpose  (amongst 
other  things)  of  nominating  and  appointing  a  fit  and 
proper  person  to  be  clerk  to  the  said  court  of  requests 
in  the  room  of  the  said  Francis  Thirkill  deceased  :  and 
whereas,  on  the  said  2d  day  of  December^  one  Meabum 
Stanilandj  gentleman,  being  then  and  there  a  fit  and 
proper  person  in  that  behalf,  was,  by  a  majority  of  the 
council  of  the  said  borough,  then  and  there  so  duly  as- 
sembled for  the  purpose  aforesaid,  at  such  meeting, 
duly  nominated  and  appointed  clerk  to  the  said  court 
of  requests,  the  said  council  then  and  there  having  power 
and  authority,  under  the  provisions  of  the  last^men- 
tioned  act  of  parliament,  to  nominate  and  appoint  a 
derk  to  the  said  court  of  requests :  and  whereas  we 
have  further  been  given  to  understand  and  be  informed 
that  divers  books,  papers,  and  other  proceedings  re- 
lating  to  the  said  court  of  requests,  or  to  the  business 
thereof,  or  to  the  said  office  of  clerk  to  the  said  court, 
and  which  of  right  ought  to  be  in  the  custody  of  the 
said  Meabum  Staniland  as  clerk  to  the  said  court  of 
requests,  are  now  in  the  custody,  power,  or  control  of 
you,  the  said  Thomas  Hopkins^  and  you  the  commis- 
sioners of  the  said  court  of  requests,  or  of  some  of  you : 
and  whereas  the  said  Meabum  Staniland^  since  such 
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1__  the  said  court  as  aforesaid,  hath  required  you"  &c.  (re- 


rbc  QuKSK  quest  to  both  Hopkins  and  the  commissioners  to  deliver 
HorwKs,  up  the  books  &c.) :  «  but  that  you  "  &c.,  the  said  &c. 
(refusal  to  deliver  &c.,  by  all  parties),  "  to  the  great 
damage  and  prejudice  of  the  said  Meabum  Staniland^ 
and  to  the  great  obstruction  and  hindrance  of  the 
business  and  proceedings  of  the  said  court  of  requests," 
&c.  The  writ  then  commanded  Hopkins  and  the  com- 
missioners, and  every  of  them,  or  such  of  them  in  whose 
custody  or  power  the  same  might  be,  to  deliver  to 
Stanilandj  ^^  as  such  clerk  to  the  said  court,  all  books, 
papers,  and  other  proceedings  relating  to  the  said 
court,  or  the  business  thereof,  or  to  the  office  of  clerk 
to  the  said  court,  or  that  you  shew  us  cause  "  &c. 

The  commissioners  returned  that,  at  the  time  of  the 
receipt  of  the  writ,  they  had  not,  nor  had  any  of  them, 
nor  had  they  or  any  of  them  since  had,  nor  had  they  or 
any  or  either  of  them  now,  any  books  &c.  in  the  cus- 
tody &c. 

1.  Hopkins  returned  "  That,  before  and  at  the  time  of 
the  making  of  the  act  of  parliament  in  the  said  writ 
firstly  mentioned,  the  borough  of  Boston  in  the  county 
of  Lincoln  was  an  ancient  corporation,  as  well  by  pre- 
scription as  charter,  by  the  name,  style,  and  title  of  the 
Mayor,  aldermen,  and  burgesses  of  the  borough  of 
Bostony  in  the  county  of  Lincoln :  that  it  was,  in  and 
by  the  said  act  in  the  said  writ  firstly  mentioned, 
(amongst  other  things)  enacted  that  the  mayor,  re- 
corder, deputy  recorder,  aldermen,  and  common  coun- 
cilmen  of  the  said  borough  of  Boslon^  in  the  said  county 
of  Lincoln^  for  the  time  being,  and  the  several  other 
persons  in  the  said  act  mentioned  and  described,  and 
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elected  and   appointed   commissioners  in   the   manner  1_ 

directed  by  the  first  mentioned  act,  should  be,  and  they  -^^  Qoeik 
were  thereby,  appointed  commissioners  for  the  recovery  HonaKs, 
of  small  debts  within  the  said  borough  and  parish  of 
Bostorij**  &c. ;  ^^  and  the  said  commissioners,  and  theu* 
successors,  were  thereby  appointed  a  court  of  justice  by 
the  name  "  &c. ;  ^^  and  by  the  said  act  it  was  further 
enacted  that,  when  and  as  often  as  it  should  happen  that 
the  office  of  clerk,"  &c.,  "  or  of  any  other  officer  or 
officers  should  become  vacant,"  &c.  (the  return  then  set 
out  the  original  provision  for  election,  as  in  the  writ) ; 
and,  until  such  nomination  and  appointment  should  be 
made  as  aforesaid,  it  should  and  might  be  lawful  for  the 
said  commissioners  of  the  said  court  of  requests,  or  any 
three  or  more  of  them,  assembled  as  aforesaid,  to  ap- 
point such  officers  respectively  to  do  the  business  of  the 
said  court,  until  such  nomination  and  appointment 
should,  from  time  to  time,  be  made  as  aforesaid  ;  and  all 
persons  so  appointed  by  the  said  commissioners,  or  any 
three  of  them,  should  be,  and  be  deemed  to  be,  (during 
such  time  as  they  should  respectively  act)  officers  under 
the  said  acts  to  all  intents  and  purposes  whatsoever, 
and  entitled  to  all  the  advantages  and  emoluments  spe- 
cified in  the  said  act,  and  should  be  subject  to  be 
removed  from  their  offices  in  like  manner  as  the  officers 
from  time  to  time  to  be  appointed  by  the  mayor  and 
aldermen  of  the  said  borough  of  Boston  aforesaid,  or  the 
major  part  of  them  for  the  time  being,  were  subject  to 
be  removed :"  "  That,  before  the  said  first  election  of 
commissioners  for  the  said  borough  in  the  within  writ 
mentioned,  the  then  mayor  and  aldermen  of  the  said 
borough  were  not  the  sole  trustees  for  executing  the 
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1__  ment  in  the  said  writ  first  within  mentioned ;  and  that» 


The  QuKiv  at  the  time  of  the  nomination  and  appointment  of  the 
Uoruvi,  said  Meabum  Staniland  to  be  clerk  to  the  said  court  of 
requests,  as  in  the  within  writ  mentioned,  the  council  of 
the  said  borough  had  not  power  or  authority,  under  the 
provisions  of  the  said  act  of  parliament  secondly  within 
mentioned,  to  nominate  and  appoint  a  clerk  to  the  said 
court  of  requests ;  and  that,  at  the  time  of  the  nomina* 
tion  and  Appointment  of  the  said  Meabum  Staniland  to 
be  clerk  of  the  said  court  of  requests  by  the  council  of 
the  said  borough,  as  in  the  within  writ  mentioned,  the 
said  Meaburn  Staniland  was  a  councillor  of  the  said 
borough,  and  was,  by  virtue  of  his  ofiice  of  councillor 
of  the  said  borough,  incapacitated  from  being  nominated 
and  appointed  to,  and  from  holding,  the  said  office  of 
clerk  of  the  said  court  of  requests :''  '^  That,  on  the  2Sd 
day  of  November^  a.  d.  1839,  the  office  of  clerk  to  the 
said  court  of  requests  became  vacant  by  the  death  of 
the  said  Francis  TJiirkill  in  the  within  writ  mentioned  ; 
and  that,  on  the  2d  day  of  December  in  the  year  last 
aforesaid,  at  a  meeting  of  the  said  commissioners  of  the 
said  court  of  requests  duly  assembled  and  held  on  that 
day,  at  which  three  of  the  said  commissioners  and  more 
were  present,  one  Thomas  Storr  of  Boston  aforesaid, 
gentleman,  was,  by  a  majority  of  the  said  commissioners 
so  assembled,  duly  appointed  clerk  of  the  said  court  of 
requests  under  the  said  act  in  the  within  writ  first  men- 
tioned, no  other  person  having  then  been  nominated 
and  appointed  to  be  clerk  of  the  said  court  of  requests 
in  the  place  and  stead  of  the  said  Francis  ThirkiU^ 
either  by  the  mayor  and  aldermen,  or  by  the  council  of 
the  said  borough :"  <*  That,  before  the  nomination  and 
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I  held  and  still  hold  the  same  as  above  I  am  entitled. 
Wherefore  I  cannot  deliver  "  &c. 

Sir  F.  PoHockj  for  the  Crown.  First,  under  the  local 
act,  and  the  Municipal  Corporation  Act,  5ii6  JV.4f. 
c.  76.  s.  72.,  Staniland  was  duly  elected  (not  being  in- 
capacitated by  sect.  28) ;  and  the  defendant  Hopkins  was 
not  elected.  (The  argument  on  these  points  is  omitted). 
Secondly,  that  being  so,  mandamus  lies  to  compel  Hop' 
kins  to  deliver  up  the  papers.  It  will  be  said  that,  by 
the  mandamus,  Hopkins  appears  to  be  merely  a  stranger 
in  possession  of  documents  which  he  is  not  entitled  to 
retain.  But  this  is  a  matter  of  public  interest.  \Cale^ 
ridge  J.  referred  to  Rex  v.  The  Bank  of  England  (a).] 
There  is  no  other  remedy  here.  Suppose  a  private  in- 
dividual carried  away  the  records  of  the  court  of  re* 
quests,  mandamus  would  issue  to  compel  restoration  (6). 
{Patteson  J.  The  party  in  whose  legal  custody  they 
had  been  might  maintain  trover ;  or,  in  an  indictment 
for  larceny,  the  property  might  be  laid  in  such  party.] 
But,  further,  Hopkins  is  not  a  private  individual.  He 
claims,  in  hb  return,  to  hold  by  right.  Mandamus  is, 
therefore,  a  fit  proceeding  for  trying  the  right,  since  quo 
warranto  would  not  lie.  Besides,  the  question  as  to  the 
discretion  of  the  Court  cannot  be  raised  now,  after  the 
writ  has  issued. 


Sir  W.  W.  Follettf  contra,  for  Hopkins.  The  man- 
damus cannot  be  made  good  by  supplying  the  defect  in 
its  averments  from  the  return.  Unless  the  writ  can 
be  supported,  the  return  cannot  come  before  the  Court. 


(o)  2  Doug,  524. 


{b)  See  Mex  v.  Payn^  6  A,  ^  E.  392. 
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It  may  be  questioned  whether,  even  incorporating  the     ^ew  Senas. 
retam  with  the  writ,  the  Court  would  issue  a  man-    _   _  __ 
damns  to  try  the  title :  but,  as  it  is,  no  such  question     ^^^  Quzsif 
can  arise.   This  is  not  like  the  case  of  Rex  v.  Bound  {a)^      Hokiks. 
where  it  appeared  from  the  writ  that  the  defendant  held 
the  documents   in  an   official  character.      Nothing  is 
diewn  to  take  the  case  out  of  the  reach  of  the  ordinary 
ranedies  by  trover  or  detinue. 

Lord  Denman  C.  J.  The  objection  is  well  founded. 
The  defect  in  the  writ  cannot  be  supplied  from  the  re- 
turn. We  allowed  a  mandamus  to  issue,  subject,  of 
course,  to  the  question  whether,  when  issued,  it  could 
be  supported. 

LiTTLEDALE  J.  We  did  not  authorise  a  mandan^us 
in  this  particular  form. 

Patteson  and  Coleridge  Js.  concurred. 

Mandamus  quashed. 

(a)  4  A.i  £.  139. 
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The  Queen  against  Shepherd. 

• 

r^DfVARD  SHEPHERD,  governor  of  the  House  of 

Correction  at  Wakefield^  in  the  West  Riding  of 

Yorkshire^  was  assessed  for  a  house  and  garden,  in  a 

rate  made  for  the  relief  of  the  poor  of  the  township  of 

Wakefield,  which  rate  originally  stood  as  follows. 


Wednesdayt 
January  20lh, 

The  governor 
of  the  West 
Riding  House 
of  Correction 
was  assessed  to 
the  poor  for  a 
bouse  and 
garden  within 
and  parcel  of 
the  prison. 
The  house  con- 
sisted of  ten 
apartments, 
nine  in  the 
governor's  oc- 
cupation, the 
tenth  used  as  a 
committee  room 
for  the  magis- 
trates.    The 
governor  was 
obliged,  by  the 
prison  rules,  to 
live  always 
within  the 
walls ;  and  no- 

nrovided  for  '^^^  columns  were  added,  stating  the  rateable  values,  and  the  amounts 
bim  than  was  of  rate  at  6(L  in  the  pound, 

necessary  for 
his  convenient 
accommoda- 
tion.    The 
garden  was 
half  an  acre 
in  extent,  con- 
tained fruit, 
flowers,  and  a 
green-house, 

and  was  chiefly  used  by  the  governor  (the  magistrates  permitting),  but  was  not  specially 
appropriated  to  his  use,  the  object  of  such  an  area  being  the  health  of  the  prisoners.  The 
governor  used  it  as  a  pleasure  garden,  and  for  his  family. 

Held,  that  he  was  not  rateable  for  his  occupation  of  the  house  or  garden. 

The  matrons  and  turnkeys  occupied  dwellings  within  the  walls,  distinct  from  that  of  the 
governor.  These  persons  were  obliged,  for  the  purposes  of  the  establishment,  to  sleep  al- 
ways within  the  walls.  The  accommodation  was  no  more  than  was  necessary  for  the 
objects  for  which  they  were  placed  in  the  prison. 

Held,  Uiat  they  were  not  rateable  for  their  dwellings. 

Held,  also,  that  the  justices  of  the  Riding  were  not  rateable  for  the  porter's  lodge,  &c., 
and  the  ti'ead-mill  and  work  rooms  within  the  prison,  where  works  were  done  by  the  pri- 
soners, partly  for  the  use  of  the  gaol,  and  partly  for  hire,  the  earnings  being  carried  to  the 
public  account. 

(a)  There  were  some  aasestments  on  other  parties,  not  inserted  here. 


Name  and 

Name  of  Occupier. 

Name  of  Owner. 

Description  of  Property. 

Situatioo  of 
Proper^. 

West   Riding  ma- 

West Riding 

Com  mill :  two  tread- 

West    Riding 

gistrates. 

wheel   rooms,    and 

Prison. 

ten  horse  power. 

Ditto 

Ditto 

Seven     work     rooms 
and  warehouses. 

Ditto. 

Tolson,  John 

Ditto 

Porter's  lodge  - 

Ditto. 

Paige,  James 

Ditto 

House 

Dttta 

Shepherd,  Mrs. 

Ditto 

Ditto 

Ditto. 

Shepherd,  Edward 

Ditto 

House  and  garden    - 

Ditto. 

Parker,  William    - 

Ditto             -j 

House 

Ditto. 

Peel,  Benjamin  (a) 

Ditto             -1 

1 

Ditto 

Ditto. 

The  sessions  amended  the  rate  by  striking  out  the 
names  of  all  the  persons,  except  Edward  Shepherd,  men- 
tioned as  occupiers  in  the  first  column,  and  inserting 
the  words  ^'  West  Riding  magistrates  '*  instead  thereof 
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mpectiTely,  and  confirmed  the  rate  so  amended^  sub*     New  Series. 
jeet  to  the  opinion  of  this  Court  on  the  following  case.  * 

The  magistrates  of  the  West  Riding  were  assessed  in     1^«  Quuv 
the  rate,  as  it  originally  stood,  as  occupiers  of  a  com      Sbkthbkd. 
Bill,  treadmill  rooms,  work  rooms,  and  warehouse,  which 
aie  within  and  form  part  of  the  House  of  Correction  of 
their  district.      The  treadmill,  which  is  of  7^  horse 
power,  is  annexed  to  the  com  mill ;  and  both  have  been 
erected,  and  are  maintained,  for  the  purpose  of  employ- 
ing the  prisoners ;  and  com  is  ground  there  by  them. 
Burt  of  it  is  corn  sent  by  various  persons  to  be  ground 
there  for  hire ;  and  they  pay  for  it  accordingly.     It  pro* 
duces  in  this  way  from  5^  to  10/.  a  year  in  money.     The 
greater  part  of  it  is  ground  for  the  use  of  the  gaol,  and 
is  consumed  within  iL     Some  of  the  prisoners  working 
bt  hire  do  so  as  hard  labour,  pursuant  to  sentence; 
some  do  not.     In  like  manner  the  work  rooms  and 
warehooses  are  used  exclusively  for  the  prisoners  to 
work  in.     They  make  clothing  there,  and  do  all  the 
blacksmiths'  work,  joiners'  work,  bricklayers'  work,  and 
washing  required  for  the  gaol.     They  also  pick  wool 
and  oakum  there  for  hire ;  and  the  women  wash  and  sew 
far  hire.     The  money  earned  amounts  to  about  480/.  a 
year,  and  is  paid  over  to  the  treasurer  for  the  Riding, 
and  goes  in  diminution  of  the  expense  of  the  establish- 
ment.   The  expenditure  over  and  above  these  earnings 
amounts  to  5000/.  a  year  or  thereabouts.     There  are 
within  the  gaol,  from  time  to  time,  prisoners  from  the 
boroughs  of  Leeds  and  Doncaster.     These  boroughs, 
having  no  convenient  prison  of  their  own,  pay  the  magis- 
trates of  the  West  Riding  for  the  maintenance  of  their 
respective   prisoners.     The  boroughs  are  respectively 
charged  with  the  cost  price  of  such  maintenance ;  and 
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the  earnings  of  their  respective  prisoners  are  deducted 
from  the  amount  the  boroughs  would  otherwise  have  to 
pay  for  it. 

Edward  Shepherd  is  the  governor  of  the  said  House 
of  Correction ;  and  the  house  and  garden  for  which  he 
is  assessed  in  the  said  rate  are  both  of  them  within,  and 
parcel  of,  the  House  of  Correction.  The  house  consists 
of  ten  apartments,  nine  of  which  are  in  Mr.  Shepherd's 
occupation.  The  tenth  is  used  as  a  committee  room  for 
the  magistrates.  The  house  is  in  the  centre  of  the  gaol, 
and  built  on  the  Panopticon  principle,  so  as  to  be  suit- 
able for  the  occupation  of  the  governor :  as  such  he  is 
obliged  by  the  rules  to  live  always  within  the  walls ;  and 
the  accommodation  provided  for  him  is  such  only  and 
no  more  than  is  necessary  for  his  convenient  accom- 
modation. The  garden  is  rather  more  than  half  an 
acre  in  extent  It  contains  fruit,  flowers,  and  a  green- 
house, and  is  chiefly  used  (the  magistrates  permitting 
it)  by  the  governor,  but  is  not  specially  appropriated  to 
his  use,  the  object  of  such  an  area  being  the  health 
of  the  prisoners,  to  which  it  is  not  only  condu- 
cive but  essential.  This  garden  was  used  by  the 
gaoler  solely  as  a  pleasure  garden,  and  for  the  use  of 
his  family. 

The  several  other  persons  whose  names  [were  struck 
out,  and  in  whose  stead  the  magistrates  for  the  West 
Riding  were  substituted,  are  the  matrons  and  turnkeys 
of  the  prison.  By  the  rules  of  the  prison  these  persons 
are  obliged  to  sleep  always  within  its  walls ;  and  it  is 
absolutely  necessary  for  the  safety  and  good  conduct  of 
the  establishment  that  they  should  do  so.  They  occupy 
dwellings  within  the  walls,  and  distinct  from  that  of  the 
governor.    The  accommodation  they  enjoy  is  provided 
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for  them  by  the  Riding,  and  is  no  more  than  is  necessary     ^a>w  Series, 

and  convenient  for  the  purposes  for  which  they  are 

placed  there.  Tho.QuKK 

V. 

The  questions  for  the  opinion  of  the  Court  were :  Shsfherd. 
1.  Whether  Edward  Shepherd^  as  such  governor,  oc- 
cupying in  the  manner  stated,  was  liable  to  be  rated  in 
respect  of  the  said  house  and  garden*  2.  Whether  the 
several  other  persons  whose  names  were  inserted  in  the 
rate  as  it  originally  stood,  but  struck  out  by  the  ses- 
sions, were  liable  to  be  rated  in  respect  of  the  houses 
io  occupied  by  them  as  matrons  and  turnkeys  respec- 
tively. 3.  Whether  the  magistrates  of  the  West 
Riding,  as  such,  are  liable  to  be  rated  in  respect  of 
the  said  corn  mill,  treadmill  rooms,  and  ten  horse 
power,  work  rooms,  warehouses,  porter's  lodge,  and 
other  premises,  or  any  part  thereof  respectively.  The 
rate,  as  amended  by  the  sessions,  to  be  confirmed, 
amended,  or  quashed,  according  as  the  Court  should 
adjudge  upon  the  several  points  submitted  to  them. 
The  case  was  now  argued. 

Dundas  and  Bairns  in  support  of  the  order  of  ses- 
sions. First,  Edward  Sliepherd  is  properly  rated  for 
the  house  and  garden.  It  is  true  that  property  which 
is  of  a  public  nature,  and  used  for  public  purposes, 
cannot  be  rated  to  the  poor ;  but,  where  such  property 
is  the  subject  of  an  independent  occupation  for  pur- 
poses other  than  those  of  the  public,  rateability  attaches. 
Gaoemors  of  the  Bristol  Poor  v.  Wait  (a)  is  an  in- 
stance. Shepherd,  in  this  case,  holds  rooms,  not  merely 
as  a  servant,  but  as  an  independent  occupier.  It  can- 
not be  said  that  they  are  all  necessary  for  the  perform- 

(a)  5A,tE*i. 
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ance  of  his  service  as  gaoler.  One  of  the  ten  is  used 
as  a  committee  room ;  but  nine  are  in  his  own  occupa- 
tion ;  how  small  they  may  be,  if  he  has  an  independent 
beneficial  occupation,  is  unimportant.  The  question, 
whether  there  was  such  an  occupation  or  not,  has  been 
considered  decisive  in  the  leading  cases  on  this  subject; 
Bex  V.  Mathews  (a\  Lord  Bute  v.  GrindaU  {b\  Bex 
V.  TerraU{c).  And  — — -  v.  Armstrong  (d).  Lord 
Amherst  r.  Lord  Sommers  (^),  and  Bex  t.  Field  (g) 
illustrate  the  principle  here  relied  upon.  In  Bex  v. 
St.Luk^s  Hospital  {h)^  upon  the  question  whether  or 
not  the  servants  of  the  charity  were  rateable.  Lord 
Mansfield  said,  *'  They  are  not  in  a  like  situation  with 
the  officers  of  Chelsea  Hospital,  or  of  the  other  charit- 
able foundations  that  have  been  mentioned  at  the  bar ; 
where  there  are  large  distinct  apartments  appropriated 
to  the  use  of  the  respective  officers,  wherein  they  and 
their  families  reside.  Those  officers  are  not  charged 
as  servants  of  such  hospitals,  or  as  inhabitants  and  oc- 
cupiers of  the  ordinary  rooms  and  lodgings  therein ; 
but  as  having  separate  and  distinct  apartments,  which 
are  considered  as  their  dwelling-houses.  The  cases 
that  have  been  determined  by  the  Judges,  relating  to 
the  window-tax,  are  uniform  in  rating  officers  of  hos- 
pitals for  their  distinct  apartments.''  And  in  Bex  v. 
Hurdis  (t)  Lord  Ketiyon  said,  ^^  It  is  not "  '^  a  general 
position  that  a  servant  of  the  Crown  occupying  a  house 
in  respect  of  his  office  is  not  rateable  for  it*'     "  Sol- 

(a)  Cold.  1. 

(6)  1  T.  /?.  338.    Affirmed  on  error,  in  the  Exchequer  Chamber,  7^ 
Earl  cfBuU  ▼.  Grindall^i  H.  BL  265. 

(c)  3  £a$tt  S06.  (d)  8  Stark.  N,  P.  C.  543. 

(e)  2  T.R.  372.  (g)  5  T.  R,  587. 

(*)  S  Burr.  1053.  (i)  S  T.  R.  497. 


176 

Volume  /• 

1841. 
The  QuHW 

V. 

Shepherd. 


B.  R.    HILARY  TERM, 

servants.  Thirdly,  as  to  the  justices,  it  is  certainly 
difficult  to  contend  that  they  are  rateable  for  any  part 
of  the  premises,  after  the  decision  in  Regina  v.  The 
Justices  of  Worcestershire  (a).  [Coleridge  J.  What  do 
you  mean  by  rating  the  justices  ?  Would  they  be  liable 
individually,  or  must  a  county  rate  be  levied  to  in« 
demnify  them?]  Perhaps  it  would  be  necessary  to 
levy  a  county  rate.  But  it  is  not  easy  to  support  an 
assessment  on  the  justices. 


Sir  J.  Campbellj  Attorney  General,  Sir  G.  A,  Lemn^ 
and  Wortley,  contra,  were  stopped  by  the  Court. 

Lord  Denman  C.  J.  I  think  the  rate  must  be 
quashed  as  to  the  gaoler.  He  is  an  officer,  compelled 
to  reside  on  the  premises  in  question  at  all  times ;  he 
performs  his  duty  by  that  act  of  residence ;  and  the  case 
states  that  nothing  more  is  provided,  for  him  ^^  than  is 
necessary  for  his  convenient  accommodation."  How  can 
we  say  that  a  person  is  rateable  under  such  circum- 
stances? I  think  justices  would  sometimes  not  send 
up  such  cases  if  they  were  not  parties  concerned. 

LiTTLEDALE  and  Patteson  Js.  concurred. 

Coleridge  J.  There  is  no  similitude  between  this 
case  and  Governors  of  the  Bristol  Poor  v.  Wait  (ft). 

Rate  to  be  amended  by  striking  out  the 
assessments  on  Edward  Shepherd. 


<a)  11  A.i  E.51. 


(6)  5  A.^E,\ 
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the  provisional  assignee,  his  successors  and  assigns. 
The  insolvent's  estate  was  conveyed  by  the  provisional 
assignee  to  Harden  and  Gell,  the  now  plaintiffs.  On 
August  SOth,  1833,  the  insolvent  died,  leaving  exe- 
cutorsy  who  proved  his  will.  On  December  24th,  1839, 
an  order  of  the  Insolvent  Debtors'  Court  was  obtained 
for  entering  up  judgment.  The  order  was  headed 
'*  In  the  matter  of  the  petition  of  Francis  'Forsyth^  an 
insolvent  debtor/'  &c. ;  and  it  directed  that,  by  vir,tue 
of  the  warrant  of  attorney,  executed  &c.  pursuant  to 
the  statute,  judgment  should  <<  be  forthwith  entered  up  ^ 
in  the  Court  of  Queen's  Bench  against  the  said  insol- 
vent debtor  in  the  name  and  at  the  suit  of  Harden 
and  Gell^  assignees  &C.,  for  2536Z.,  being  the  amount 
of  the  debts  stated  in  the  insolvent's  schedule,  and  re- 
maining due  to  the  creditors  therein  named,  and  with 
respect  to  which  adjudication  had  been  made  under 
the  act  Judgment  was  entered  up  accordingly,  on  2)e« 
ember  dlst,  1840,  without  any  order  of  the  Court  of 
Queen's  Bench.  On  March  4th,  1840,  the  assignees 
obtained  a  rule  in  the  Insolvent  Debtors'  Court,  calling 


appear  to  the  satisfaction  of  the  said  court  that  such  prisoner  is  of  ability 
to  pay  such  debts,  or  any  part  thereof,  or  that  he  or  she  is  dead,  leaTing 
assets  for  that  purpose,  the  said  court  may  permit  execution  to  be  taken 
out  upon  such  judgmentt  for  such  sum  of  money  as  under  all  the  circum- 
stancea  of  the  case  the  said  court  shall  order,  such  sum  to  be  distributed 
rateably  amongst  the  creditors  of  such  prisoner  according  to  the  mode 
hereinbefore  diiectcd  in  the  case  of  a  dividend  made  after  adjudication ; 
and  such  further  proceedings  shall  and  may  be  had  upon  such  judgment 
as  may  seem  fit  to  the  discretion  of  the  said  court  from  time  to  time, 
until  the  whole  of  the  debts  due  to  the  several  persons  against  whom  such 
discharge  shall  have  been  obtained  shall  be  fully  paid  and  satisfied,  to- 
gether with  such  costs  as  the  said  court  shall  think  fit  to  award ;  and  no 
scire  fadas  shall  be  necessary  to  rerife  such  judgment  on  account  of  any 
Uqpoe  of  time,  but  execution  shaU  at  all  times  issue  thereon  by  Tirtue  of 
the  order  of  the  said  couiti*' 
Stat.  1  &  8  Fief.  c.  lia  u  87.  is  an  all  material  respects  the  same. 
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oo  the  execators  of  For^h  to  shew  cause  why  execu«-     New  Series. 
tkm  should  not  be  taken  out  upon  the  judgment  for  * 

9W0l^  or  such  other  sum  as  that  Court  might  order,  Haedik 
Fbrn^  (as  it  was  alleged)  having  died  leaving  assets  Fouttb. 
mffideot  to  pay  the  debts  mentioned  in  his  schedule. 
The  role  coming  on  for  argument,  the  judgment  was 
objected  to  as  irr^;ular.  The  Insolvent  Debtors'  Court, 
on  Jtf!a^27th,  1840,  made  the  rule  absolute  for  execu- 
tion to  issue  on  the  judgment  for  515/.,  but  ordered 
Aat  such  execution  should  not  be  put  in  force  till  fur- 
ther order  of  that  Court :  and  they  said  that  they  had 
DO  power  to  determine  whether  the  judgment  signed  on 
die  warrant  of  attorney  were  good  or  bad,  that  being  a 
question  entirely  for  the  Court  of  Queen's  Bench.  A 
summons  was  then  taken  out  by  the  executors,  to  shew 
cause  before  a  Judge  at  chambers  why  the  judgment 
and  subsequent  proceedings  should  not  be  set  aside  for 
irregularity.  The  learned  Judge,  upon  the  hearing, 
declined  to  make  an  order,  considering  the  matter  too 
important  to  be  decided  on  summons. 

Sir  J.  Campbellj  Attorney  General,  and  Hoggins  now 
shewed  cause.  An  entry  of  judgment  after  the  defend- 
ant's death  is  not,  in  itself,  against  legal  principles. 
The  practice  which  used  to  prevail  as  to  entering  up 
judgment  on  an  old  warrant  of  attorney  shews  this. 
Leave  was  granted  if  it  were  sworn  that  the  party  was 
alive  on  the  first  day  of  the  term ;  and,  if  it  had  ap- 
peared that,  between  that  day  and  the  day  of  signing 
judgment,  the  party  had  died,  the  judgment  would  not 
therefore  have  been  set  aside.  But,  further,  warrants  of 
attorney  given  to  the  provisional  assignee  under  the  In- 
solvent Debtors*  Act  are  not  within  the  general  rules  of 
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Uardek       Court  has  exclusive  jurisdiction.     At  the  time  now  in 

V. 

'  FoRSTTH.  question,  the  proceedings  upon  them  were  wholly  re- 
gulated by  Stat.  7  G.  4*.  c.  57.  The  fifty-seventh  section 
of  that  act  expressly  authorises  issuing  execution  after 
the  insolvent's  death,  and  is  indefinite  in  its  terms  as  to 
the  entering  up  of  judgment  If  a  proper  case  arises 
for  execution  after  death,  an  omission  to  enter  up  judg- 
ment before  the  death  ought  not  to  defeat  the  provision 
of  the  act.  It  must  have  been  contemplated  that,  in 
such  a  case,  judgment  should  be  entered  nunc  pro  tunc 
[^Coleridge  J.  Has  it  been  so  entered  here  ?]  The  alBS- 
davits  do  not  shew ;  but,  if  it  has  not,  this  Court  may 
rectify  it  in  that  particular.  Sect.  57  requires  the  war- 
rant of  attorney  to  be  taken  before  adjudication;  no 
judgment  would  be  entered  up  till  after  adjudication; 
but  it  cannot  be  contended  that,  if  the  insolvent  dies 
before  adjudication,  having  executed  a  regular  warrant 
of  attorney,  it  shall  become  nugatory,  without  any  fault 
in  the  assignees.  The  judgment  may,  if  necessary,  be 
considered  as  relating  to  the  time  of  executing  the  war- 
rant, or  of  the  insolvent's  discharge.  If  there  was  any 
objection,  on  the  merits,  to  the  proceeding  here  taken, 
the  Insolvent  Debtors'  Court  was  the  only  proper  judge 
of  it. 

Sir  TV.  JV.  Follett  and  W.  H.  Watson^  contra,  were 
stopped  by  the  Court. 

Lord  Denman  C.  J.  I  thought  at  first  that  the 
power  given  by  sect  57  to  proceed  after  tlie  party's 
death  had  been  extended  to  the  entering  up  of  judg- 
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ment ;  but  that  is  certainly  omitted.    The  rule^  therefore^     New  Series. 
must  be  absolute.  ^  ® *  ^ ' 


Hardsn 

LiTTLEDALE  J.  This  Court  does,  on  special  cause  Forstth. 
appearing,  give  leave  to  enter  up  judgment  nunc  pro 
tunc :  and,  where  judgment  was  entered  up  on  an  old 
warrant  of  attorney,  on  affidavit  that  the  party  was  alive 
on  the  first  day  of  the  term,  it  was  as  if  the  leave  had 
been  given  on  that  day.  But  nothing  equivalent  has 
been  done  in  this  case. 

Patteson  J.  It  is  clear  that  this  Court  has  jurisdic- 
tion over  the  warrant  of  attorney;  and  I  think  the 
effect  of  Stat.  7  G.  4.  r.  57.  s.  57.  is  to  give  the  Insolvent 
Debtors'  Court  power  to  order  execution,  but  not  to 
authorise  entering  up  judgment,  after  the  insolvent's 
death. 

Coleridge  J.  This  Court  has  jurisdiction  over  the 
warrant  of  attorney,  because  the  judgment  is  of  this 
Court.  But  I  am  clearly  of  opinion  that  the  Insolvent 
Debtors'  Court  has  not  the  power  which  has  been  as- 
serted, either  by  the  statute  or  general  principles.  The 
case  of  an  old  warrant  of  attorney  is  against  the 
plaintiffs.  The  party  was  sworn  to  have  been  alive  on 
the  first  day  of  term;  but  then  the  judgment  bore  date 
of  that  day.  Now  the  practice  is  altered,  and  it  must 
appear  that  the  party  is  alive  at  the  time  when  affidavit 
is  made  for  the  purpose  of  obtaining  leave.  I  doubted, 
on  the  hearing  at  chambers,  whether  the  whole  pro- 
ceeding on  the  warrant  of  attorney  must  not  be  con- 
sidered as  flowing  from  the  original  transaction  in  the 
Insolvent  Debtors'  Court,  and  as  a  mere  machinery  for 
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[__^  is  a  peculiar  process,  over  which  the  Insolvent  Debtors' 

Uardek       Court  has  exclusive  jurisdiction.     At  the  time  now  in 

'  FoRSTTH.  question,  the  proceedings  upon  them  were  wholly  re- 
gulated by  Stat.  7  G.  4.  c.  57.  The  fifty-seventh  section 
of  that  act  expressly  authorises  issuing  execution  after 
the  insolvent's  death,  and  is  indefinite  in  its  terms  as  to 
the  entering  up  of  judgment  If  a  proper  case  arises 
for  execution  after  death,  an  omission  to  enter  up  judg- 
ment before  the  death  ought  not  to  defeat  the  provision 
of  the  act.  It  must  have  been  contemplated  that,  in 
such  a  case,  judgment  should  be  entered  nunc  pro  tunc 
[Coleridge  J.  Has  it  been  so  entered  here  ?]  The  alBS- 
davits  do  not  shew ;  but,  if  it  has  not,  this  Court  may 
rectify  it  in  that  particular.  Sect.  57  requires  the  war- 
rant of  attorney  to  be  taken  before  adjudication ;  no 
judgment  would  be  entered  up  till  after  adjudication; 
but  it  cannot  be  contended  that,  if  the  insolvent  dies 
before  adjudication,  having  executed  a  regular  warrant 
of  attorney,  it  shall  become  nugatory,  without  any  fault 
in  the  assignees.  The  judgment  may,  if  necessary,  be 
considered  as  relating  to  the  time  of  executing  the  war- 
rant, or  of  the  insolvent's  discharge.  If  there  was  any 
objection,  on  the  merits,  to  the  proceeding  here  taken, 
the  Insolvent  Debtors'  Court  was  the  only  proper  judge 
of  it. 

Sir  W.  W.  Follett  and  W.  H.  Watson^  contra,  were 
stopped  by  the  Court. 

Lord  Denman  C.  J.  I  thought  at  first  that  the 
power  given  by  sect  57  to  proceed  after  the  party's 
death  had  been  extended  to  the  entering  up  of  judg- 
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the  purpose  of  the  execution.      But  I  think  that  is 
not  so. 

Rule  absolute- 
Sir  J.  Campbell^  on  a  subsequent  day  of  this  term  (a), 
moved  for  a  rule  to  shew  cause  why  judgment  should 
not  be  entered  up  as  of  a  term  anterior  to  the  insolvent's 
death,  on  an  affidavit  which  explained  the  delay  on  the 
part  of  the  assignees,  by  shewing  that  the  property 
which  it  was  intended  to  take  in  execution  did  not 
become  assets  till  the  insolvent  died.  He  contended 
that  the  Court  might  properly  make  such  an  order, 
under  stat.  7  G.  4.  c.  57.  [Coleridge  J.  Ought  not  the 
leave  to  be  applied  for  in  the  Insolvent  Debtors'  Court?] 
The  orders  they  have  already  made  are  sufficient  for 
this  Court  to  act  upon. 

Cur.  adth  vuU. 

In  the  same  term  {January  28th), 

Lord  Denman  C.  J.  said :   We  are  of  opinion  that 
that  application  cannot  be  granted. 

Rule  refused. 


(a)  January  25th.     Before  Ix>rd  Denman  C.  J.,  LUUedale,  PaUeton^ 
and  Coleridge  Ju 
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Faithfull  and  Another  against  Ashley.       ^ridt^, 

January  2Sd. 

T^EBT  for  work  and  labour  &c.    The  declaration  Count  in  debt, 

stated  that  the  plaintifi&  complained  &c. ;  for  that,  defendant  was 

whereas  defendant  on  &c.  ^^was  indebted"  to  plaintiffs  pUuntifftinio/: 

io  102.  for  the  work  &C.,  and  in  10/.  for  money  paid  neT^af^ 

&&,  which  said  monies  were  to  be  paid  by  defendant  to  ^^^^J^L 

plaintiffi  on  request,  whereby  and  by  reason  of  the  non-  piAu^ti^s  i°  • 

*  '  "  ''  greater  amount 

payment  thereof  an  action  hath  accrued  &c.,  yet  defend-  than  4L  in 

reipect  of  the 
ant  hath  not  paid  &C  causes  of  action 

Pleaj  4L  brought  into  Court,  with  an  averment  that  tion  mentioned, 
ddendant  ** never  was  indebted"  to  plaintiffs  to  a  greater  ^^^unto' 
amount  than  4/.  in  respect  of  the  said  causes  of  action  Sj^^- ^Sit 
in  the  declaration  mentioned.  drfaidant  wot 

mdebtedto 

Replication,  that  ^< defendant  was  indebted"  to  plain-  plaintiffkina 

^  greater  amount 

6Sk  in  a  greater  amount  than  the  said  sum  &c.,  in  re-  &c  in  respect 

of  the  causes 

spect  of  the  causes  of  action  in  tiie  declaration  men-  &c  Held  bad, 

«  on  special  de- 

tionecL  muner. 

Demurrer,  assigning  for  causes,  that,  although  de- 
fendant hath  alleged  to  his  pled  that  he  never  was  in- 
debted to  plaintiffs  to  a  greater  amount  &c.,  yet  plaintiffs 
have  merely  alleged  that  defendant  was  indebted  to 
plaintiffs,  witiiout  also  alleging  that  he  is  indebted ;  that 
the  replication  does  not  fully  traverse  the  plea,  and  it  is 
uncertain  to  what  part  of  tiie  matter  it  is  meant  to 
apply;  and  that  it  is  in  contravention  of  the  rule  of 
Court  {a)  which  requires  tiie  plaintifi^  in  such  a  case, 
to  reply  that  the  defendant  was  and  is  indebted  &c. : 
and  that  the  replication  is  a  departure  &c.     Joinder. 


(a)  R.  Trin,  1  Vki.  S  J.  ^  E.  279. 
V  4 


J 
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Petersdorff  was  now  called  upon  to  support  the  re- 
plication. The  only  question  is,  what  debt  was  due 
when  the  action  was  commenced.  [Lord  Denman  C.  J. 
You  should  follow  the  form  given  by  the  Court.]  That 
is  unnecessary  if  the  form  used  be  consistent  with  the 
general  rales  of  pleading.  ^^  Was  indebted"  means 
that  the  defendant  was  so  at  the  time  of  action  brought. 
It  might  even  be  contended  that  the  words  <^  is  in- 
debted "  raise  an  immaterial  issue,  were  not  that  form 
given  in  the  rule  of  pleading.  The  plea  being  that 
defendant  never  loas  indebted  in  the  larger  sum,  to  say 
that  he  is  so  indebted,  if  it  added  anything,  would  raise 
a  new  proposition.  [Littledale  J.  The  allegation  that 
defendant  '^  never  was  "  indebted  applies  to  all  periods 
since  the  defendant  was  born  {a).  "  Was  indebted,''  in 
answering  such  a  proposition,  is  too  limited  an  expres- 
sion ;  the  answer  should  be  that  defendant  is  indebted. 
It  might  be  proved,  consistently  with  your  averment, 
that  he  was  once  indebted,  but  has  since  paid.]  "  Was** 
must  refer  to  the  commencement  of  the  action.  [ZiV- 
tledale  J.  No.  Patteson  J.  The  declaration  allures 
that  an  action  has  accrued  and  the  money  has  not  been 
paid.  The  replication  does  not  carry  on  the  declar- 
ation.] It  says,  ^'in  respect  of  the  causes  of  action  in 
the  declaration  mentioned."  That  embraces  all  the 
matters  in  the  declaration.  The  defendant,  by  bringing 
money  into  Court,  admits  that  nothing  has  occurred  to 
discharge  his  liability.  The  replication,  by  alleging  that 
more  was  due  than  is  paid  in,  carries  on  the  declaration. 
The  form  of  a  plea  of  payment  into  Court  in  Reg.  Gen. 
HiL  4  W.  4.,  General  Rules  and  Regulations^  17  (J),  had 


(a)  Sec  Goodchiid  t.  Pledge^  I  M.  4;  W,  863,  364.,  dictum  of  Parke  B, 
(6)  5B.iJd.  W. 
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the  words  '*  is  not  indebted ;''  the  Rule,  Trin.  1  Vict.{a)j 
substitutes/^  never  was  indebted/'  which  lets  in  the  pre- 
sent form  of  replication.  ' 

Ijushj  contrii,  was  not  heard. 

Lord  Dbnman  C.  J.  The  plaintiffs  appear  to  have 
studiously  omitted  what  has  been  laid  down  as  necessary 
to  mdntain  this  action,  and  prescribed  by  the  rules  of 
pleadmg.     The  judgment  must  be  for  the  defendant. 
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LiTTLEDALE,  Patteson,  and  Coleridge  Js.  con- 
curred. 

Judgment  for  defendant  (i). 


(o)  S  A.  4:  E,  278. 


(6)  Sec  Dendy  v,  PoweU,  SM.^W.  442. 


The    Queen   against   The    Overseers   of  the  Saturday, 
Township  of  Todmorden  and  Walsden.  '^^^^ 


MANDAMUS  (tested  22d  January^  2  Vict.)^  to  the  Under  stat. 
4  &  5  W,  4. 

overseers  of  the  poor  of  the  township  of  Todmorden  c.  76.  «.26, 38., 
and  Wakdeuj  in  the  county  of  Lancaster^  and  within  comm^^bnrrs 
the  Todmorden  union  in  the  counties  of  Lancaster  and  o7S*xt,wn"'°" 
York.    The  inducement  recited  that,  by  an  order  of  the  h^^^aV"  rl'^nd 

i.,  and  ordered 
that  there  should  be  eighteen  guardians  of  the  union,  two  of  whom  were  to  be  elected  by 
L,i  and  the  other  sixteen  by  the  other  townships,  in  specified  proportions,  there  not  being 
less  than  two  for  any  one  township.  The  first  and  two  subsequent  annual  elections  took 
place,  at  each  of  which  more  than  six  guardians  were  elected  for  the  union ;  but  X.  elected 
Done  on  any  occasion. 

Held,  that  the  board  of  guardians  elected  on  the  third  election,  though  their  number 
was  not  complete,  might,  under  sect.  38,  make  an  order  on  the  overseer  of  T.  for  pay- 
ment of  money,  conformably  to  the  regulations  issued  for  the  union  by  the  commis- 
aiooers :     And  a  mandamus  went  to  compel  the  overseers  to  pay. 

Semble,  that  the  board  of  guardians  elected  on  the  first  election  might  have  acted,  though 
thdr  numbtr  was  not  complete. 
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*  with  certain  other  townships,  parishes,  or  places,  had 


The  QuuN  j^^^  formed  into  an  union  under  the  roles,  orders,  and 
iTie  Ovenecn  regulations  of  the  commissioners ;  and  certain  persons 
had  been  duly  appointed  guardians,  and  had  taken  on 
themselves  the  maintaining,  &c.9  the  poor  of  the  unioD, 
including  the  poor  of  T.  and  W.  That,  on  the  l^th 
June  1838,  after  the  union  had  been  formef|,  the  ccMtt* 
missioners  made  ceirtain  rules,  orders,  and  regulations 
for  the  union,  whereby  (amongst  other  things)  they 
ordered  that  the  board  of  guardians  of  the  union  should 
give  the  necessary  directions  to  the  overseers  of  the 
several  townships  and  places  in  the  union  for  pro- 
viding such  sums  as  might  be  requisite  for  the  relief  of 
the  poor  of  such  to^rnships  or  places  respectively,  and 
for  defraying  such  proportion  of  the  general  expenses 
of  the  union  as  should  be  lawfully  chargeable  on  such 
townships  or  places ;  that  the  overseers  of  the  poor  of 
every  township  or  place  in  the  said  union  should  make, 
assess,  and  collect,  all  rates  which  should  be  necessary 
for  the  relief  of  the  poor  and  for  defraying  all  other 
charges  and  expenses  which  by  law  then  were^-  (m: 
thereafter  might  be,  chargeable  on  the  same :  and  ttSX 
the  said  overseers  should,  from  time  to  time,  pay  over, 
from  the  rates  so  collected,  all  such  sums  as,  by  the 
authority  of  the  board  of  guardians  expressed  to  them 
in  writing,  according  to  a  certain  form  to  the  said  order 
annexed,  and  signed  by  the  presiding  chairman  of  any 
meeting  and  two  other  guardians  present  at  the  same 
meeting,  and  countersigned  by  the  clerk,  should  be 
directed  to  be  provided  from  the  poor  rates  of  their 
respective  townships  or  places,  for  the  necessary  relief 
of  the  poor  thereof,  and  for  defraying  such  proportion 
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persons,  at  such  times  and  places  as  by  the  same  * 


authority  should  be  directed.     That  the  making  and     ^®  Qpmwm 
collecting  the  rates  in  so  much  of  the  union  as  was  com*   The  Overseen 

of  ToOMOftDIV • 

prised  in  the  township  of  T.  and  fV.  was  vested  in  the 
overseers  of  that  township ;  and  that  it  was  their  duty, 
from  time  to  time,  to  make  rates  and  to  collect. and 
levy  the  same,  so  as  to  raise  such  sums  of  money  as 
might  be  necessary,  from  time  to  time,  for  the  relief 
and  maintenance  of  the  poor,  and  to  defray  such  pro- 
portion &C.,  and  to  have  such  sums  of  money  ready  to 
be  paid  over  to  the  guardians  of  the  said  union,  or  to 
theii:  order,  when  and  so  often  as  they  should  require 
the  same :  and  that  the  overseers  had  collected  and  re- 
ceived divers  large  sums  of  money  as  rates  for  the  relief 
of  the  poor  of  the  said  township.     That  the  guardian^ 
at  a  meeting  holden  on  17th  August  last  (1888),  by  a 
precept  in  the  form  above  referred  to,  in  writmg,  signed 
be,  directed  to  the  overseers,  required  them  to  pay  50/. 
to  the  treasurer  of  the  union,  out  of  the  poor  rates  of 
the  township  of  T.  and  W.^  towards  the  relief  of  the 
poor  thereof,   and  towards  defraying  &c;    that,   by 
another  precept  on  12th  October  \2Att  they  were  similarly 
required  to  pay  40/.  to  the  treasurer;  and  that,  by 
another   precept   on   14th  December  last,    they  were 
similarly  required  to  pay  50/.  to  the  treasurer.     That 
the  payment  of  the  50/.,  40/.,  and  50/.,  was  necessary 
to  enable  the  guardians  to  maintain  and  provide  for  the 
poor  of  T.  and  JF.,  and  to  defray  such  proportion  &c. ; 
and  that  it  was  the  duty  of  the  overseers  to  have  paid 
the  sums  out  of  the  rates  made,  collected,  and  received 
by  them,  or  to  have  made,  collected,  and  levied  rates 
to  such  an  amount  that  they  should  have  had  the  sums 
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[__  and  neglected,  and  still  did  refuse  and  neglect,  to  pay 


The  QoBKH     gj^     j^Q  ^^il^  ^jjgjj  commanded  the  overseers  to  pay 
The  OTeneers  the  sums  to  the  treasurer ;  and  that,  in  case  they  should 
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not  have  sufficient  funds  in  their  hands  for  that  purpose, 
they  should  forthwith  do  what  was  necessary  for  having 
a  rate  made,  collected,  and  levied  for  that  purpose; 
and  that  they  should  pay  the  amount  thereof  to  the 
treasurer  for  such  purposes  as  aforesaid,  or  shew 
cause  &c. 

The  return  stated  that  true  it  was  &c.  (admitting  the 
formation  of  the  union,  the  appointment  of  guardians, 
the  making  the  rules,  &c.,  for  the  union,  by  the  com- 
missioners, the  requisition  by  the  precepts,  and  the 
defendants'  refusal,  as  in  the  writ) :  but  that  there  was 
in  the  West  Riding  of  Yorkshire  a  township,  parish, 
or  place,  called  Langjield^  which  was  one  of  the  town- 
ships mentioned  in  the  order  for  the  formation  of  the 
union.  That  the  union  comprised,  besides  T.  and  W. 
and  Langjieldj  the  townships,  &c.,  of  Stansfieldj  Wads* 
wojihf  HeptonstalU  &nd  EfTtngdorij  all  in  the  West 
Riding.  That,  by  the  order  forming  the  union,  the 
number  of  guardians  to  be  elected  for  the  union  was 
eighteen,  four  to  be  elected  for  each  of  the  townships 
of  T.  and  JV.  and  Stansfieldy  three  for  each  of  the  town- 
ships of  JVadsnoorth  and  Heptonstall^  and  two  for  each 
of  the  other  parishes  &c.  That  the  persons  mentioned 
in  the  writ  as  having  been  appointed  guardians  for  the 
union  had  been  appointed  by  the  townships,  &c.,  of  T. 
and  JV.j  Stansfieldf  fVadsworth,  Heptonstallj  and  £r- 
ringdon  only,  but  no  person  had  ever  been  elected  to  act 
as  guardian  by  or  for  Lang  field :  and  that  one  or  more 
guardians  had  not  been  elected  for  each  township. 
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&C.,  as  required  by  the  act :  whereby  the  persons  men-     New  Series. 
tioned  in  the  writ  as  having  been  appointed  guardians  * 


of  the  union  never  were  authorised  to  act  as  a  board  of     Tiie  Qu««k 

V. 

guardians  to  the  union ;  and  so  the  orders  for  payment    Tiie  Overseers] 

ofToOMOEUEH. 

were  each  void  in  law :  wherefore  the  defendants  re- 
fused &C. 

The  plea  stated  that  true  it  is  &c.  (admitting  the 
formation  of  the  union  of  the  several  townships,  &c.,  the 
order  as  to  the  number  of  guardians,  and  the  non- 
election  of  any  guardian  for  Languid).     But  that  the 
order  for  the  formation  of  the  union  was  made  and 
issued  on  28th  January  18S7;  whereby  the  commis- 
sioners ordered  that  the  guardians  first  elected  should 
continue  in  office  until  the  day  in  the  order  appointed 
for  the  annual  election,  and  thenceforward  the  office 
should   be  held  for  one  year:  that  the  days  for  the 
election  should  be,    for  the  first  election,    15th  Fe-- 
hruary  1837  ;  for  the  annual  election,  the  first  Thursday 
after  March  in  each  year.     (Other  parts  of  the  order 
were  set  forth,  not  materially  varying  the  facts.)     That, 
on  15th  February  1837,  guardians  of  the  union  to  the 
number  of  three  and  more,  to  wit  tothe  number  often, 
were  duly  elected ;  that,  before  the  election,  due  notice 
m  writing  was  given  to  the  inhabitants  of  Languid  of 
the  approaching  election ;  but  the  persons  qualified  to 
vote  in  the  election  for  that  township  did  not  elect 
guardians.     A  similar  allegation  was  then  made  as  to 
the  election  on  the  first   Thursday  after   25th  March 
1837 ;  and  again  a  similar  allegation  as  to  the  election 
on  the  first  Thursday  after  25th  March  1838,  except 
that,   in  tliis   last   instance,    it  was    alleged   (without 
any  other  statement  as  to  the  number  elected)  that 
"  certain  guardians  of  the  poor  of  the  said  union  were 
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Vohane  L\     then  elected  for  all  the  said  townships  and  places  com- 
^__  prised  in  the  said  union,  except  the  said  township  of 


The  QoBiw    Langfield.^    And  that  the  guardians  so  elected  at  the 

The  Overseen  three  several  elections  had  acted  continually  for  their 

times  of  office.     That  the  precepts  for  payment  of 

money  were  made  and  issued  by  guardians  elected  at 

the  third  election. 

The  replication  set  forth  more  fully  the  order  for  the 
formation  of  the  union,  with  the  qualification  of  guar- 
dians, and  the  mode  of  proposing  the  candidates ;  and 
then  stated  (acts  to  shew  that  the  nominees  for  Lang- 
fleldj  in  each  instance,  at  the  three  several  elections, 
had  refused  to  execute  the  office,  under  circumstances 
which,  according  to  the  regulations  of  the  commis- 
sioners, made  such  nominees  cease  to  be  candidates^ 
and  rendered  it  impossible  to  elect  any  other. 

To  this  replication  the  prosecutors  demurred. 

Joinder  in  demurrer. 

Sir  J.  CampbeUy  Attorney  General,  for  the  Crown. 
No  cause  is  shewn  on  this  record  justifying  the  dis« 
obedience  to  the  order  of  the  guardians.  The  unions 
formed  under  stat.  4  &  5  fF.  4.  c.  76.  are  established  on 
a  principle  difierent  from  those  upon  which  the  unions 
under  Gilberts  Act  (stat.  22  G.  S.  c.  83.)  are  founded. 
Under  stat  4  &  5  W.  ^.  c.  76.  the  union  is  repre- 
setitative,  not  federal  as  under  Gilbet^s  Act.  Sect.  26 
empowers  the  commissioners  to  unite  parishes,  although 
some  of  them  may  be  previously  governed  by  local 
acts  of  parliament  as  to  the  management  of  the  poor ; 
Rex  v.  The  Poor  Law  Commissioners,  in  the  Matter  of  the 
Whitechapel  Union  (a).     Sect.  32  requires  for  dissolving 

(a)  ^  A.^E.  S4. 
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any  union  (which  dissolution  may  take  place  where  the     New  Series. 

1841* 
parishes  are  not  united  for  the  purposes  of  settlement  '___ 


or  rating)  the  consent  of  two  thirds  of  the  guardians.     '^«  Qok«h 
Sect  S8  prescribes  the  method  of  electing  the  guardians   Tbe  Overseen 

of  TODMOADXir. 

m  the  several  parishes  forming  the  union,  subject  to  the 
directions  of  the  commissioners  as  to  the  number,  qua- 
lification, &C.  It  will  be  represented  on  the  other 
side  as  a  condition  precedent,  that  the  full  number  of 
guardians  shall  be  elected  before  the  body  acts  at  all. 
But  that  is  not  so.  Sect.  88  makes  three  a  quorum :  it 
is  dear  that  the  restriction,  for  which  the  other  side 
contends,  would  have  been  expressly  introduced  here, 
if  the  legislature  had  intended  to  made  it.  The  effect 
of  the  section,  and  of  the  order  of  the  commissioners, 
is  to  give  every  parish  the  power  of  electing  its 
proper  number  of  guardians;  but  not  to  make  the 
election  of  all  a  necessary  first  step  to  the  validity 
of  any  proceedings  of  the  board.  Supposing  all  the 
parishes  to  elect,  but  any  two  parbhes  to  elect  the 
same  persons  for  guardians,  the  number  would  be  in- 
complete: yet  it  could  not  be  contended  that  the  board 
was  therefore  incapable  of  acting.  No  harm  can  follow 
fix>m  a  parish  not  being  represented  in  the  board,  if  it 
does  not  wish  to  elect:  but  it  would  be  very  incon- 
venient if  a  single  parish,  by  refusing  to  elect,  could 
stop  the  machinery  of  the  act. 

Kdb/f  contra.  The  facts  stated  in  the  return  shew 
that  the  board  of  guardians  here  has  never  legally 
existed.  The  commissioners  direct  that  there  shall  be 
a  board  of  eighteen :  no  board  not  corresponding  with 
diat  direction  can  have  authority.  Sect.  26  does  not 
precisely  state  the  details  of  the  union  to  be  formed,  but 
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Volume L      sioiply  enables  the  commissioners  to   form  one:   the 

' guardians  are  not  mentioned  there.     Sect.  38  provides 

The  QuEKN     «<  that  one  or  more  guardians  shall  be  elected  for  each 
Tiic Overseen  parish  included  in  such  union:"   whereas,  according 

of  TODUOEDBN. 

to  the  argument  on  the  other  side,  it  is  sufficient  that 
one  or  more  should  be  eligible  for  each.  [Patteson  J. 
Do  you  mean  that  the  proviso  will  be  satisfied  if  one 
guardian  only  be  in  fact  elected  for  each,  although  the 
commissioners  may  have  determined  that  more  shall  be 
elected  ?]  The  proviso  compels  the  commissioners  to 
assign  one  or  more  to  each  parish.  [Patteson  J.  That 
seems  to  me  to  be  the  meaning :  but,  according  to  your 
argument,  the  proviso  insures  only  elections  in  fact] 
The  commissioners,  under  the  proviso,  must  assign  one 
or  more  guardians  in  each  parish :  and  that  must  be 
followed  up  by  an  election  in  fact,  corresponding  to  the 
determination  of  the  commissioners :  both  these  steps 
are  essential,  by  the  proviso,  to  the  existence  of  a 
valid  board.  It  is  argued  that  this  construction  will 
produce  inconvenience :  but  the  intention  of  the  legis- 
lature is  clear.  Whatever  the  effect  might  be  if,  as 
suggested,  two  parishes  were  to  elect  the  same  guardian, 
that  is  not  the  case  before  the  Court :  here,  no  guardian 
has  been  elected  for  Langjield.  Under  sects.  33,  34, 
it  is  necessary  that  there  should  be  guardians  for  each 
constituent  parish,  in  order  to  carry  into  effect  the  union 
for  the  purposes  of  settlement  and  rating.  Sect  36 
requires  that  the  guardian  shall,  in  such  case,  be  one 
solely  elected  by  the  parish,  or  else  that  a  majority  of 
proprietors  and  rate  payers  shall  assent  Sect  38  allows 
an  incomplete  board  to  act  in  two  cases  only :  first, 
where,  after  the  first  election,  a  vacancy  has  occurred 
which  has  not  been  filled  up;  secondly,  where  a  full 
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number   has  not  been    duly  elected  at  any  election     2^ewSerkt. 

"  sobseqnent  '*  to  the  first.     That  shews  that  the  pre-  ?^1!!_ 

nous  words  of  the  section  were  not  suflScient  to  enable,     '^^  Qumn 
in  all  cases,  an  incomplete  board  to  act;  and  there  is    The  Overseen 

of  TOSMOEDKK^ 

DochiDg  giving  such  validity  in  the  case  of  the  first 
election  being  incomplete.  According  to  the  con* 
stniction  proposed  on  the  other  side,  it  would  be  suf- 
ficient if  three  only  were  elected.  But  then,  how  could 
the  consent  of  two  thirds  of  the  guardians,  under  sect  32, 
be  valid,  the  whole  three  being  no  more  than  a  quorum? 
The  defect  in  the  original  election  has  never  been  cured. 
The  same  di£Sculty  arose  under  the  Municipal  Cor- 
poration Act,  5  &  6  fF.  4.  c.  76.  s.  25. ;  but  it  was 
cared  by  stat  7  fF.  4.  &  1  VicL  c.  78.  s.  2. ;  Regina  v. 
W.  L.  Roberts  (a).  It  may  be  inferred  that  the  legis- 
lature considered  the  defect  fatal:  and  rules  for  quo 
warranto  were  granted  by  this  Court,  raising  the  same 
pomt,  before  stat  7  8c  8  ^.  4.  &  1  Vict.  c.  78.  passed. 

Sir  J.  Campbell,  Attorney  General,  in  reply.  The 
aigument  on  the  other  side  goes  the  length  of  making 
the  proceedings  of  the  board  invalid,  even  if  Languid 
had  elected  one  guardian,  but  no  more.  The  proviso 
relied  upon,  in  sect  38,  relates  only  to  the  power  of 
the  commissioners  in  assigning  the  number  of  guar- 
dians to  each  parish.  Had  they  assigned  less  than  one 
to  each  parish,  no  doubt  their  order  would  have  been 
bod,  and  no  board  could  have  been  constituted.  It 
may  be  contended  that  it  would  be  enough  if  three 
guardians  bad  been  elected  by  any  one  parish,  or  several 
together :  at  any  rate,  six  would  have  been  enough ;  for. 
then  two  thirds  of  that  number  would  have  made  a 

(a)  *!  A.^M.  4SS. 
vox..  I.   M.S.  O  . 
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roume  L     qaomm  ooder  sect  82.    But,  further,  no  argnment  has 

1841 
*__  been  adduced  to  shew  that  the  "  subsequent**  elections 


1*«  Q««w  have  not,  at  any  rate^  been  good,  under  the  express 
The  Ottnacn  words  of  sect  58.  Whether  the  particular  acts  au- 
thorised  by  sects.  98,  84  could  be  performed,  if  any 
parish  interested  had  not  elected  a  guardian,  need  not 
now  be  considered.  Sect  S6  shews  an  instance  in  which 
a  parish  may  act  without  having  any  guardiaq*  No  in- 
ference can  be  drawn  from  the  legblature  having  passed 
an  act  to  remove  difficulties  under  stat  5  &  6  fF.  4.  c.  76. 
That  act  is  not  analogous  to  the  Poor  Law  Act:  and 
Stat  7  ^.  4.  &;  1  Vict.  c.  78.  s.  U  recites  only  that 
^doubts  are  entertained,**  and  that  elections  are  **liaUe 
to  be  questioned.**  Still  less  can  any  reliance  be  placed 
on  the  feet  that  this  Court  granted  rules  for  quo  war- 
rantos,  leaving  the  question  open  to  discussion. 

Lord  Dbnman  C.  J.  The  thirty-eighth  section  of 
Stat.  4  8c  5  fF.  4.  c.  76.  is  not  accurately  drawn :  but 
it  seems  to  me  that  in  reason  and  common  sense  it 
must  be  construed  as  the  Attorney  General  suggests. 
The  proviso^  directing  that  one  or  more  guardians  shall 
be  elected  for  each  parish,  must  mean  that  one  or  more 
shall  be  made  eligible  by  the  order  of  the  commis- 
sioners. Nothing,  in  that  clause,  attaches  to  the  non- 
dection,  in  £u:t,  such  consequences  as  the  defendants 
contend  for.  This  I  say  as  the  expression  of  my 
own  opinion:  I  do  not,  however,  found  my  judg- 
ment upon  tfiis  point,  which,  indeed,  is  not  without 
difficult*  But  the  later  words  of  sect  88  cure  the 
defect,  even  admitting  it  to  exist  For  there  has  been 
an  annual  election  subsequent  to  the  first;  and  there  is 
an  express  provision  that,  if,  at  such  subsequent  election, 
the  fell  number  of  guardians  shall  not  be  elected,  the 
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other  or  remaiiiing  members  may  act  as  if  the  namber     New  Serin. 

1841 
were  complete*    This  is  conclasive,  unless  the  words  * 


^  sabsequent  election  of  guardians ''  apply  only  to  the     '^^  QonK 
case  where  there  has  been  a  first  election  at  which  the   The  OTerwen 

of  Tarafoftsni; 

fiill  number  of  guardians  has  been  appointed.  It  seems 
to  me  that  this  would  be  an  extravagant  interpretation! 
■od  therefore  that  the  board  was  competent,  and  the 
defendants  bound  to  obey  the  order. 

LiTTLEDALE  J.  The  earlier  part  of  sect.  58  is  not  so 
distinctly  worded  as  might  be  wished ;  but  the  latter  part 
removes  the  difficult*  Langjieldi  it  is  true,  has  elected 
no  guardians.  But  the  clause  enacts  that  the  guar- 
dians dected  on  the  first  election  shall  continue  in  office 
till  the  25th  of  March  following ;  they  are  then  to  go 
out  of  office,  and  guardians  to  be  chosen  for  the  ensuing 
year ;  and  afterwards  come  the  words  directing  that,  if, 
at  the  subsequent  election,  the  full  number  shall  not  be 
elected,  the  board  may  still  act  as  if  the  number  were 
complete.  If,  at  the  original  election,  the  full  number 
had  been  elected,  and  any  had  refused  to  act,  the  diffi- 
culty (supposing  there  were  one)  would  clearly  have 
bera  removed  by  the  second  election ;  and  the  board 
dected  at  the  second  election  might  have  acted,  though 
mcomplete  in  number.  Here  there  has  been  a  third 
dection :  and  I  think  that  the  proviso  applies,  though  it 
is  true  that  the  words  might  have  been  clearer. 

Patteson  J.  Sect.  88  first  directs  that  the  commis- 
noners  shall  determine  the  number  of  guardians  '*  to  be 
dected  \n  each  union,"  and  then  that  they  shall  ''also 
determine  the  number  of  guardians  which  shall  be 
ekcted  for  any  one  or  more  of  such  parishes :"  but  the 

o  2  • 
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Voium£  I.      second  phrase  obviously  means  the  same  as  the  first. 
*        Then  the  proviso,  "  that  one  or  more  guardians  shall 


The  Qnwr     \^  elected  for  each  parish,"  coming  after  the  proviso 
The  Oweneen  which  refers  entirely  to  the  power  of  the  commissioners, 

of  ToDMOEDXjr.  J  .  V 

applies  to  that  power  only.  I  do  not  feel  pressed  with 
the  difficulty  which  the  words  are  supposed  to  create. 
But  it  is  unnecessary  to  decide  this  point:  for  I  agree 
that  the  objection,  if  it  be  one,  is  cured  by  what  follows. 
Mr.  Kelly  argues  that  the  proviso  which  enables  an  in- 
complete board  to  act  upon  a  subsequent  election  shews 
that  the  original  board,  not  being  within  the  proviso^ 
could  not  act  if  incomplete ;  and  that  here,  since  there 
was  no  completion  of  the  number  before  the  subsequent 
election,  there  could  be  no  board  at  all,  and  therefore  no 
good  subsequent  election.  I  do  not  know  that  I  could 
go  so  far,  even  as  to  the  first  election :  but,  at  any  rate, 
can  we  say  that  what  was  done  in  18S8  was  not  a  ^^  sub- 
sequent election?"  And,  if  it  was,  this  is  the  very  case 
expressly  provided  for. 

Coleridge  J.  The  words,  *^  provided  always,  that 
one  or  more  guardians  shall  be  elected  for  each  parish 
included  in  such  union,"  if  taken  literally,  no  doubt 
signify  that  there  must  be,  not  merely  a  determination 
by  the  commissioners,  but  an  actual  election.  We 
ought  not,  certainly,  to  strain  the  construction  of  a 
proviso,  however  convenient  it  may  be  to  make  any 
particular  interpretation.  But,  where  you  find  that  in 
the  enacting  clause  the  same  words  are  used,  and  not  in 
their  literal  sense,  you  cannot  resist  applying  the  same 
interpretation  in  each  case.  The  commissioners  are  to 
<<  determine  the  number  "  <^  to  be  elected  in  each  union ;  ** 
that  must  mean,  the  number  eligible.  The  proviso  fol- 
lowing must  therefore  mean  that  the  commissioners  rae 
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to  provide  for  the  election  of  one  or  more  guardians  in     ^^w  Series. 
each  parish.     That  condition^  then,  has  been  here  per-  *___ 


formed,  and  may  be  left  out  of  consideration.     Then     ^*'*  Qu«in 

▼. 

you  have  simply  a  direction  by  the  commissioners  which   The  OTeneen 

,  i_  r  1/.11      1  rn     t  ■  .  of  ToDMOfcDlK. 

has  not  been  tuinlled.  If  there  were  nothmg  more  in 
the  statute,  I  should  think  no  one  could  doubt  that  an 
imperfect  number  might  act.  Mr.  Kelly  argues,  from 
the  proviso  giving  authority  to  a  board  incompletely 
formed  on  a  subsequent  election,  that  the  earlier  words, 
without  such  a  proviso,  would  have  given  no  such  au- 
thori^;  and  that  the  proviso  does  not  apply  to  the  first 
election.  But  that  argument  is  not  borne  out ;  for,  sup- 
posing the  first  election  incomplete,  the  subsequent  elec- 
tion clearly  gives  an  imperfect  board  the  power  to  act. 

Judgment  for  the  Crown. 


PuRCHELL  against  Salter. 

DEBT,  on  the  common  indebitatus  count  for  goods  l>ebt  for  goods 
sold  and  de- 
sold  and  delivered.  liTered.    Plea, 

Plea,  so  far  as  the  count  relates  to  23/.,  parcel  of  were  sold  by 
the  sum  of  money  therein  mentioned,  actionem  non :  fi^^  of^lain- 
because  the  plaintiff  sold  and  delivered  the  goods  in  Jiug'J^by'hini 
that  count  mentioned,  so  far  as  the  same  relates  to  the  ^^^^  goods, 

'  as  Af.  s  own 

said  sum  of  23/.,  parcel  &c.,  to  the  defendant,  by  and  goods,  by 

"^  plaintiff's  con- 

through  the  medium  of  one   George  Mason,  who,  at  sent;  and  de- 
fendant did  not 
know,  and  bad  not  the  means  of  knowing,  that  the  goods  were  not  Af.*s :  and  a  set  off 
against  plaintiff  of  a  debt  due  from  M.  to  defendant. 
Held  a  good  plea,  on  demurrer  to  the  replication. 

Replication,  that  defendant,  of  his  own  wrong,  and  without  the  cause  alleged,  neglected 
to  pay  the  debt.     Held  good  by  the  Court  of  Queen's  Bench,  on  special  demurrer. 
Hvld  bad  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  in  B.  R. 

1.  Because  de  it^ria  cannot  be  replied  to  a  pica  of  set-off,  which  operates  by  way  of 
excuse. 

2.  Because  the  plea  here  was,  subsUntially,  grounded  on  authority  from  the  plaintiff. 

o  3 
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VohameL  the  time  of  sach  sale  and  deliyery,  was  the  &ctor  and 

1841* 
*___  agent  of  the    plaintiff  in   that  behalf  and 


^vMcnLL  lyy  }^jji  ^t||  ||ie  gaid  last  mentioned  goods:  and  the 
said  George  Mason^  so  being  such  fisu:tor  or  agent^ 
and  intrusted  as  aforesaid,  with  the  consent  of  the 
plaintiff  sold  the  said  goods  to  the  defendant  in  his 
the  said  George  MaaorCs  own  name,  as  the  true  and 
sole  owner  of  the  said  last  mentioned  goods,  and  as 
and  for  his  the  said  George  Mason^s  own  proper  goods : 
and  the  said  George  Mason  then  appeared  to  be  such 
true  and  sole  owner  by  the  plaintiff's  consent;  and 
the  plaintiff  did  not  appear,  nor  was  he  known  by  the 
defendant,  at  or  before  the  time  of  the  said  sale,  as  the 
proprietor  of,  or  to  be  interested  in,  the  said  last 
mentioned  goods :  and  the  defendant  then  bought  and 
received  the  said  goods  of  and  from  the  said  George 
Mason  as  his,  the  said  George  Mason\  proper  goods, 
and  did  not  know,  and  had  not  the  means  of  knowing 
that  the  plaintiff  was  the  owner  of  the  said  goods  or 
interested  therein,  or  that  the  said  George  Mason  was 
only  an  agent  in  that  behalf*  That  the  said  George 
Masorij  before  and  at  the  time  of  the  said  sale,  was, 
and  from  thence  continually  hitherto  hath  been,  and 
still  is,  indebted  to  the  defendant  in  a  large  sum  of 
money,  to  wit  the  sum  of  302.,  for  the  price  and  value 
of  certain  goods  and  chattels,  and  of  divers  horses, 
&&,  before  then  sold  and  delivered  by  the  defendant 
to  the  said  George  Mason  at  his  request,  and  on  an 
account  stated :  which  said  sum  of  money,  so  due  to 
the  defendant,  exceeds  the  said  debt  or  sum  of  28/., 
parcel  &c.,  and  all  damages  *by  the  plaintiff  sustained 
by  reason  of  the  detention  thereof;  and  out  of  which 
INiid  sum  of  money,  so  due  to  the  defendant,  defendant 
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allow  to  die  plaintiff  the  full  amount  of  the  said  2S&9 


parcel  &a,  and  the  said  last  mentioned  damages,  P--^ 

Replication.  That  defendant,  of  his  own  wronj^  Sauib, 
and  without  the  cause  by  him  in  the  said  plea,  so  far  as 
the  same  relates  to  the  said  sum  of  S8/L,  parcel  &c.^ 
all^ped,  neglected  to  and  did  not  pay  the  said  sum  of 
85/L9  parodl  &e^  in  manner  and  fiurm  as  the  plaintiff 
hadi  above  alleged.    Conclusion  to' the  country. 

Demurrer^  assigning  for  causes,  that  the  replication 
does  not  sufficiently  traverse,  or  confess  and  avoid,  the 
first  plea  of  the  defendant,  or  the  matters  therein  al- 
leged, and  is  double  and  multi&rious  in  this,  to  wit, 
that  it  attempts  to  put  in  issue  the  fact  of  the  goods 
therein  mentioned  having  been  sold  by  Qearge  Mason 
as  the  -fiurtor  and  agent  of  the  plaintifl^  and  with  the 
consent  of  the  plaintiff,  as  his,  6.  Jlf/s,  own  goods,  and 
also  the  fiict  of  the  said  6.  M.  having  been  indebted  to 
defendant  as  in  that  plea  alleged ;  and  also  for  that  the 
said  replication  is  inapplicable  and  insufficient  as  to  the 
first  plea  of  the  defendant ;  for  that  such  plea  does  tiot 
consist  of  matter  of  excuse,  so  as  to  enable  plaint^  to 
adopt  such  general  form  of  replication ;  and,  in  the 
same  plea,  authority  is  alleged  to  have  been  expressly 
and  directly  derived  from  plaintiff;  that  is  to  say,  as  it 
is  therein  alleged  that  the  sale  therein  mentioned  was 
made  in  manner  therein  alleged  by  the  said  6.  Jl£,  with 
the  consent  of  plaintiff;  and  such  consent  and  authority 
of  plaintiff  could  not  be  properly  traversed  or  put  in 
issue  together  with  the  fact  of  the  said  O.  M.  being  in- 
debted to  defendant,  by  the  replication  in  the  form  in 
which  the  same  is  pleaded.  And  also  for  that  defi^danty 
by  his  first  plea,  claims  a  title  and  interest  in  the  sUm  of 
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SSU  therein  mentioned,  and  to  hold  and  retain  the  same 
upon  the  grounds  mentioned  in  the  first  plea :  and  also 
for  that  the  first  plea,  and  the  matters  therein  alleged, 
are  pleaded  by  way  of  discharge  of  the  debt  or  sum  of 
23/.  there  mentioned :  and,  for  the  causes  and  reasons 
last  aforesaid,  the  replication  is  also  inapplicable  &c« 
Joinder  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term  (a),  by 
&  Martin  for  the  defendant,  and  Heaion  for  the  plaintiff. 
The  arguments  will  be  sufficiently  collected  from  the 
judgment  of  the  Court  of  Q.  B.,  and  the  arguments  and 
judgment  on  Error  (&)• 

Cur.  adv.  vuli. 


Lord  Denman  C.  J.,  in  this  term  {January  29th)t 
delivered  the  judgment  of  the  Court.  After  stating  the 
pleadings,  his  Lordship  proceeded  as  follows. 

The  first  question  that  arises  on  these  pleadings  is  on 
the  sufficiency  of  the  plea,  to  which  the  plaintiff  has  ob- 
jected in  the  argument ;  and  the  grounds  of  the  objection 
are  set  down  in  the  margin  of  the  paper  book :  for  that 
the  said  plea  is  inconsistent  and  contradictory,  inasmuch 
as  it  states  that  the  plaintiff  sold  the  goods  mentioned 
in  the  declaration,  to  the  defendant,  by  and  through 
the  medium  of  one  George  Mason,  as  his  factor  or 
agent;  and  then  proceeds  to  allege  that  the  said  G.  M. 
sold  the  said  goods  to  the  defendant  with  the  consent 
of  the  plaintiff,  in  his  the  said  G.  M.'s  own  name,  as 
the  true .  and  sole  owner  thereof;  and,  further,  that 
the  plaintiff  was  not  known  by  the  defendant  as   the 

(a)  Kofxmber  ISth.     Before  Lord  HmMan  C  J.,  IMtkdale,  WUlutms^ 
end  ColeridgfiJ*, 

(6)  SkUcr  ▼.  FurckeUy  p.  209.  poet 


IV.  VICTORIA.  201 

immrietor  of  the  said  goods;  and  that  the  defendant     New  Series. 

1841* 
bought  and  received  the  said  goods  of  the  said  G.  M.  [__ 


as  his  proper  goods.     And  also  for  that  the  said  first      Po»chill 
plea  b  unnecessarily  prolix,  and  amounts  to  the  general       Saltba. 
iasue,  that  the  defendant  was  never  indebted  to  the 
phunttff  in  manner  and  form  as  in  the  declaration  is 
allied.    And  also  for  that  the  said  first  plea  is  in 
oth^  respects  uncertain,  informal,  and  insufficient 

All  objections  to  the  form  of  the  plea,  and  such  as 
are  the  subject  of  special  demurrer  only,  are  cured 
by  the  plaintiff  pleading  over;  but  the  general  validity 
of  the  plea  in  matters  of  substance  is  not  cured  by 
the  plaintiff  pleading  over. 

The  general  effect  of  the  facts  disclosed  in  this  plea 
was  considered,  and  settled  to  constitute  a  good  defence 
to  an  action  like  the  present,  in  the  case  of  George  v. 
Clagett  (a),  and  Rabone  v.  Williams  (&)  and  other  cases, 
referred  to  in  the  case  and  the  notes,  and  recognised 
in  Carr  v.  Hinchliff(c).  In  George  v.  Clagett  (a),  and 
the  other  cases,  the  defence  arose  on  the  general  issue. 

After  the  case  of  George  v.  Clagett  (a),  it  was  some- 
tunes  the  course  to  plead  the  facts  specialy,  but  some- 
times also  the  general  issue.  In  Carr  v.  Hinchliff(c) 
the  facts  were  pleaded  specially,  and  there  was  a  de- 
murrer to  the  plea;  and  one  of  the  objections  was, 
that  it  amounted  to  the  general  issue:  but  the  Court 
held  that,  though  the  facts  might  be  given  in  evidence 
under  the  general  issue,  yet,  inasmuch  as  it  confessed 

(fl)  7  r.  R.  S59. 

(6)  7  7.  R.  360.  note  (a).  Morris  ▼.  Cleatby,  I  M.  ^  S.  576.,  and 
Warner  r,  WKay^  I  M.  ^  W.  591.  S,  C.  Tyrwh*  ^  Gr.  965.,  were  also 
dted  in  the  argument  below. 

(c)  4  ^.  4  a  547.  i 
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and  avoided  the  plaintiff's  demand  in  the  declaraiioiirit 
might  be  pleaded  specially. 

As  to  the  other  objections  to  the  plea  in  this  caae^ 
they  do  not  amount  to  any  real  objeedon  either  m  form 
or  substance  and  are  not  necestory  to  be  noticed. 

The  plea  therefore  being  good,  the  replication  is  to 
be  considered. 

The  cases  as  to  replying  de  mjurift  soa  propriA 
seem,  in  former  times,  to  have  arisen  in  actbns  of  the 
various  species  of  trespass,  in  replevin,  in  rescous,  or 
in  trespass  on  the  case  for  defamation,  or  actions  *fer 
different  species  of  maUctous  prosecudons,  or  other 
malicious  proceedings.  They  do  not  ^eem  to  have 
occurred  in  actions  of  assumpsit  and  debt  on  simple 
contract,  and  indeed  were  not  likely  to  have  ariseiii 
because  under  the  respective  pleas  of  non  assumpsit 
and  nil  debet  the  defendant  might,  in  a  very  grett 
number  of  cases,  go  into  the  whole  of  his  case^  and 
of  course  the  plaintiff's  case  in  reply  would  proceed 
upon  the  issue  joined  upon  such  a  plea.  And,  though 
in  the  old  entries  there  are  several  special  pleas  in 
assumpsit  and  debt  on  simple  contract,  yet  the  answers 
to  them  have  been  such  as  to  bear  out  the  plaintiff^s 
case  on  taking  issue  on  a  single  point;  and  we  have 
not  found  any  instance  of  this  replication  being  made 
in  actions  of  assumpsit  or  debt  on  simple  contract* 
But  since  the  new  rules  a  different  system  of  plea&g 
has  taken  place.  In  a  very  large  number  of  cases  in 
assumpsit  and  debt  on  simple  contract  a  special  plea 
becomes  necessary.  These  rules  make  no  provision 
for  a  plaintiff  to  reply  several  matters ;  and,  by  the 
general  principles  of  pleading,  he  is  not  allowed  to  do 
so;  nor  can  he  take  separate  issues  pn  the  different 
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the  plea  are  such  as  that  they  form  one  enUre  defence^  * 

and  ought  all  to  be  proved  in  support  oS  the  plea^      VvnctatL 

the  courts,  though  they  will  not  allow  separate  issuer       SAXffim. 

to  be  taken  upon  the  different  facts  in  the  plea,  may, 

if  it  be  conducive  to  the  justice  of  the  .cufle,  and  if 

the  principles  of  pleading  will  allow  it,  permit  a  plaintiff 

to  have  a:  compendious  form  of  replication  in  answer 

to  the  d^mdant's  plea. 

But  then  it  is  to  be  considered  whether  this  can  be 
done  in  actions  on  promises,  and  in  debt  upon  simple  con- 
trael ;  and  upon  that  some  doubts  have  been  thrown  out 
from  time  to  time.  But,  upon  the  best  consideration  we 
can  give  it,  we  think  that,  if  the  law  alkiws.a  plaintiff 
to  say  that  the  defendant  of  his  own  wrong,  and*  with** 
out  the  cause  alleged  in  his  plea,  committed  the  tres- 
pass (as  in  trespass),  or  took  the  goods  or  cattle  (as  in 
replevin),  or  spcke  or  published  the  words- or  published 
the  libel  (as  in  defamation),  or  committed  the  grievances 
(as  in  malicious  prosecution),  or  allows  again  to  a 
defendant,  where  the  pleadings  go  beyond  a  replication, 
to  say  that  the  cattle^  for  instance,  were  in  the  close 
of  the  plaintiff,  of  the  wrong  and  injury  of  the  plaintiff, 
and  without  the  cause  by  him  in  his  pleading,  as  the 
case  may  be,  in  trespass  or  replevin,  alleged,  so  also 
it  should  seem  that  the  principles  of  pleading  may  be 
extended,  to  say  that  a  defendant  of  his  own  wrong, 
and  without  the  cause  &c.,  broke  the  covenant,  or 
broke  the  promise  8k.,  or  refused  to  pay  the  debt,  or, 
if  the  form  be  liked  better,  broke  the  contract ;  or  in 
debt  (if  die  language  ^^  of  his  own  wrong*'  ought  not  to  be 
mtroduced  into  actions  of  debt)  these  words  might  be  al- 
together omitted^  and  it  might  be  sfiid  that  the  defendant 
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without  the  cause  alleged  refused  to  pay  the  debt  &c. 
But,  if  this  compendious  form  of  replication  be  allowed 
in  these  actions,  it  may  be  necessary  to  confine  the 
plaintiff  within  some  limits.  And,  in  considering  that, 
there  are  a  number  of  exceptions  to  this  general  plead- 
ing laid  down  in  Crogate^s  Case  (a) ;  and,  though  these 
rules  may  be  thought  not  to  have  a  direct  applicatioa 
to  actions  on  promises  and  debt,  yet  we  think  that,  if, 
in  consequence  of  a  new  practice  of  pleading  being 
introduced,  a  form  of  replication  not  before  in  use 
in  any  particular  form  of  action  should  be  adopted 
into  it  from  some  other,  the  most  convenient  course 
is  also  to  adopt  the  rules  and  exceptions  which  had 
applied  to  it  in  that  form,  as  far  as  they  are  properly 
applicable  to  the  class  of  actions  in  which  they  are  so 
adopted. 

Before  adverting  to  the  decisions  which  have  occiArred 
since  the  new  rules  of  pleading,  we  will  again  mention 
the  case  of  Carr  v.  Hinchliff{b).  One  of  the  objections 
to  the  plea  was,  that  it  imposed  a  hardship  upon  the 
plaintiff,  as  it  compelled  him  to  admit  one  half  of  the 
defendant's  case.  But,  supposing  it  to  be  so,  Mr.  Jus- 
tice Bayley  says  that  would  not  make  the  plea  bad ;  and 
he  said  he  was  not  prepared  to  say  that  the  plaintiff 
might  not  have  framed  his  replication  so  as  to  put  in 
issue  both  the  sale  by  the  factor,  as  alleged  in  the  plea, 
and  the  debt  stated  to  be  due  from  him  to  the  defend- 
ant. These  two  facts,  he  says,  are  stated  as  one 
matter  of  defence :  and  the  replication  suggested  might 
probably  be  supported  by  the  cases  of  Robitison  v. 
Haley  {c)  and  O'Brien  v.  Saxon  {d) :  but  he  added  that 


(a)  8  R(y>.  66  6. 
(c)  1  Burr.  316. 


(6)  4B.4;  a  547. 
(d)  2B,fC.  908. 
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upon  this  point  it  was  unnecessary  to  decide,  and  he     ^ew  Seriet. 
did  not  profess  to  give  any  decided  opinion.  * 


Bobinsan  v.  Raley  (a),  cited,  was  a  plea  of  justification      Pu»chbll 
by  a  right  of  common :  and  the  replication  traversed        Saltkh. 
that  the  cattle  were  the  defendant's  cattle,  and  that  they 
were  levant  and  couchant  upon  the  premises,  and  were 
commonable  cattle :  to  which  there  was  a  special  de- 
murrer :  and  the  Court  held  the  replication  good ;  for, 
though  there  were  several  points  put  in  issue,  they  con- 
stituted one  single  proposition,  which  was  the  measure 
of  the  common.     CfBrien  v.  Saxon  (i),  the  other  case, 
was  an  action  for  maliciously  suing  out  a  commission  of 
bankrupt  against  the  defendant ;  and  he  pleaded  that 
the  plaintiff  was  a  trader,  and  that  he  contracted  a  debt 
to  the  amount  of  100/.,  and  became  a  bankrupt  within 
the  statute,  &c. :    replication,  de  injuria  sua  propria. 
And,  on  demurrer,  the  Ck>urt  held  the  replication  good. 
They  said  these  facts  connected  together  contained  but 
one  entire  proposition,  and  that  the  plea  consisted  of 
matter  of  excuse  only.     These  two  cases  are  instances 
of  pleadings  such  as  were  in  use  at  the  time  when 
Crogate^s  Case  (c)  was  decided. 

Several  cases  have  occurred,  since  the  liew  rules  of 
pleading,  of  this  kind,  either  as  a  direct  replication,  or 
where  the  general  doctrine  applicable  to  this  branch  of 
pleading  has  been  incidentally  adverted  to.  Vide 
Hooker  v.  Nye{d)y  Solly  v.  Neish(e)^  Crisp  v.  Grif- 
JUhi  (gi   Whitiaker  v.  Mason  (A),   Griffin  v.    Yates  (i), 

(a)  1  Burr.  316.  (6)  2  B,  ^  C,  908. 

(c)  8  Bep.  6C  h. 

(rf)  1  a  if.  $•  R,  258.     S,  C.  4  Tyrwh,  777. 

(e)  2  a  M.^  B.  355.     S,  C\  5  Tyrwh.  62S. 

(g)  2aM.^B,  159.     S.  C,  5  Tyrwh,  619. 

(A)  2  New  Co,  359.     S.  C,  2  Scott^  567. 

(0  2  New  Co.  579.     S.  C.  2  Scott,  845.,  4  Dowl.  P.  C.  647 
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PoMHiLL     Junction  Reatway  Congniny  {e).    It  is  not  necessary  to 
advert  to  and  state  the  particulars  of  these  cases :  tbe 
fiu:ts  in  this  description  of  pleas,  as  they  are  now  in  usei 
are  so  much  varied  that  the  particulars  of  them  will  not 
fbmish  much  room  to  comment  from  one  to  another. 
But  the  general  omdusion  to  be  drawn  from  them 
appears  to  be  ^  this.    That  the  replication  cannot  be 
objected  to  as  multifarious,  if  the  &cts  stated  in  the 
plea,  though  they  are  several,  constitute  one  ground  of 
defence;  for  the  rule  of  pleading  is,  not  that  the  issue 
must  be  joined  on  a  single  fact,  but  on  a  single  point  of 
defence.    But  this,  nevertheless,  is  to  be  understood, 
that  there  is  nothing  in  the  plea  such  as  tide  or  interest, 
Smc^  which  falls  within  the  exceptions  as  to  thb  plead- 
ings   That  this  pleading  by  the  plaintiff  is  to  be  allowed 
where  the  plea  consists  of  mere  matter  of  excuse  fi>r 
nonperfimnance  of  the  contract  declared  upon.    That 
this  pleading  is  not  to  be  allowed  where  the  plea  con* 
tains  a  denial  of  the  promise  made  to  the  plaintifl^ 
because,  if  the  plea  denies  the  promise,  it  would  be  a 
bad  plea;  and,  if  so,  the  replication  would  be  bad, 
because  it  cannot  be  considered  as  part  of  the  cause  of 
the  breach  of  promise  to  the  plaintiff  that  the  promise 
was  not  made  to  the  plaintiff.  •  And  that  this  pleading 
is  not  to  be  allowed  where  the  plea  amounts  to  matter 
of  discharge  and  not  of  excuse.     These  being,  as  we 
consider,  the  principles,  or,  at  least,   some  of  them, 

(a)  I  M,4;  W,  €5.     S.  C.  Tyrwh,  t  Gr.  281. 
(6)  4M.ifr.  183.     S.  a  6DowL  P.  C.  701. 
(c)  5A,^E.  237.  I  (rf)  6  ScoUf  442. 

(0)  SI£.^W.  669.      JKennedy,  On  the  New  Rules  of  Pleading  (aee 
p.  203.  &c.  ed.  2.}f  was  alao  referred  to  in  the  argument  on  thii  point. 
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plication.  Powmll 

•  We  have  before  noticed  Mr.  Justice  BayU^s  part  Saltkr. 
i^iprond  of  such  a  replication,  by  way  of  anticipation  if 
it  abould  arise,  in  Carr  v.  HinMiff{a).  We  next  no- 
tice the  judgment  of  the  Court  of  Exchequer  delivered 
by  Lord  Jbinger  in  haae  v.  Farrar  (6),  in  which  he 
recognises  Mr.  Justice  Baylejf^  judgment  in  Carr  v. 
HincUiff{a)  with  approbation.  But,  besides  these 
audiorities,  as  the  question  is  now  distinctly  brought 
before  the  CSourt  upon  a  demurrer  to  the  replication,  it 
is  proper  to  examine  it  by  the  rules  which,  we  have 
above  stated,  are  to  govern  this  sort  of  pleading. 

The  replication  is  not  multibrious,  because  the  facts  ' 
slated  in  the  plea  constitute  one  point  of  defence;  and 
upon  that  the  issue  is  taken. 

The  plea  does  not  deny  the  promise  made  to  the 
plaintiff,  but  admits  it,  because  all  the  details  of  the 
^ency  and  factorage  are  nothing  more  than  a  statement 
of  circumstances  under  which  the  sale  was  made  by  the 
{daintiff  to  the  defendant  The  plea  does  not  amount 
to  a  discharge  of  the  debt.  Pleas  in  discharge,  as  con- 
tradistinguished from  pleas  in  excuse,  are  where  the 
matter  of  the  plea  bears  upon,  and  applies^to,  the  debt 
itself  and  puts  an  end  to  it.  Of  this  sort  are,  payment ; 
accord  and  satisfaction ;  an  award  on  the  subject  of  the 
action,  but  which,  under  some  circumstances,  must  be 
taken  to  be  a  dispensation ;  bond  given  for  the  simple 
contract  debt ;  discharge  of  the  contract  before  breach ; 
performance  of  the  contract ;  release ;  discharge  under 

(a)  AB.^C.  547.         .   (6)  1  If.  j"  If.  ^5.    8,  C.  Tynoh,  J-  G.  281. 
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bankrapt  acts ;  discbarge  under  the  insolvent  debtors' 
acts.  All  these  pleas  go  directly  to  the  debt,  inasmuch  as 
they  shew  that  the  debt  is  gone ;  and,  if  a  debtor  does 
not  choose  to  avail  himself  of  them  by  pleading,  it  is  his 
own  fiiult,  and  he  may,  in  consequence,  have  to  pay  the 
debt  twice  over.  But  this  plea,  we  conceive,  is  altogether 
collateral  and  in  excuse ;  die  having  a  set-off  is  no  dis- 
charge of  the  debt;  the  debt  continues  as  before;  but  the 
defendant  says,  in  looking  over  his  transactions  with  the 
plaintiff,  he  finds  the  plaintiff  owes  him  more  money  than 
he  owes  to  the  plaintiff;  and  therefore,  he  says,  I  do  not 
choose  to  pay  the  plaintiff's  debt ;  he  is  not  bound  to 
set  it  off;  and  he  is  in  no  worse  condition  by  not  setting 
it  off.     If  he  chooses  to  pay  the  plaintiff,  he  may  then 
recover  his  own  debt  from  the  plaintiff;  and  there  may 
oden  be  very  good  reason  for  his  preferring  to  bring 
forward  his  own  x;laims  as  plaintiff,  rather  than  set  them 
off;  it  is  no  bar  till  he  pleads,  when  he  makes  his 
election  what  he  will  do ;  and,  when  he  does  make  hb 
election  by  pleading,  though  his  plea  is  a  bar  to  the 
action,  it  does  not  follow  that  the  plea  is  in  discharge. 
Whether  the  plea  is  a  discharge  or  not,  is  only  to  be 
seen  by  the  matter  of  the  plea ;  for  otherwise  every  plea 
in  bar  would  be  a  plea  in  discharge :  and  the  plea  of 
set-off,  of  itself,  by  the  very  form  of  it,  by  offering  to 
set  off  and  allow  &c.,  shews  that  it  is  not  a  plea  in  dis- 
charge.     It  is  true  that  in  Can'  v.  Hinchliff(a)  some  of 
the  Judges  speak  of  the  plea  being  in  discharge  of  the 
action :  but  the  attention  of  the  Court  was  not  directed 
to  the  distinction  between  pleas  in  excuse  and  pleas  in 
discharge ;   the  question  there  was,  whether  the  plea 


(a)  AB.^C.  547. 
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amounted  to  the  general  issue.    We  are,  therefore,  of    Nsw  Series, 

opinion  that  this  is  a  plea  in  excuse,  and  not  in  dis- * 

charge.  Purchell 

There  are  two  other  objections :  that  the  plea  relies  Saltir. 
on  an  authority  derived  from  the  plaintiff,  and  also  that 
the  defendant  claims  title  and  interest,  and  a  right  to 
retain  that  part  of  the  debt  to  which  the  plea  relates. 
These  points  are  taken  from  Crogate^s  Case  (a) ;  but  the 
fiEu:ts  stated  in  these  pleas  are  totally  inapplicable  to 
these  rules. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that 
the  plea  is  good,  and  that  the  replication  in  answer  is 
also  good :  and  that  there  must  be 

Judgment  for  the  plaintiff.  , 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Salter  against  Purchell. 

ERROR  was  brought  on  the  above  judgment  in  the  See  marginal 
^  ,  J   .      note,  p.  197, 

Exchequer  Chamber :  and  the  case  was  argued  m  ante. 
the  following  Trinity  vacation  {June  15th),  before  TVw- 
dalC.J.,  MauleJ.y  Parke j  Alderson^  Gtameyi  and  RoIfeBs. 

S,  Martin  for  the  plaintiff  in  error,  the  defendant 
below.  First,  the  replication  de  injuria  is  not  admissible 
in  debt.  The  new  rules  of  pleading  do  not  apply  to  re- 
plications ;  and  the  question,  therefore,  is  to  be  treated 
as  one  of  common  law.  This  replication  has  always 
been  considered  as  an  exception  to  the  general  rule, 

(6)  8  Rep,  66  b. 
VOL.  I.   K.8.  P 
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FohimeL      which  is,  that  the  replication  can  traverse  only  a  single 

[__  fact     That  was  the  view  even  of  the  judges  in  the  Court 

Salter  q{  Queen's  Bench  who  supported  the  replication  io 
Sdlyy.  Bardans  (a).  Such  a  replication  has  never  been 
allowed  in  debt  In  Crogat^s  Case  (b)  it  is  said  that 
the  replication  de  injuria  '*  is  properly  when  the  de* 
fendant's  plea  doth  consist  merely  upon  matter  of 
excuse,  and  of  no  matter  of  interest  whatsoever;  ei 
dicUur  de  iffptrid  su&  propria^  &c«  because  the  injary 
properly  in  this  sense  is  to  the  person,  or  to  the  re- 
putation, as  battery  or  imprisonment  to  the  person; 
or  scandal  to  the  reputation;  there,  if  the  defendant 
excuse  himself  upon  his  ovm  assault,  or  upon  hue  and 
cry  levied,  there,  properly  de  injttri&  sua  proprid  ge- 
nerally is  a  good  plea,  for  there  the  defendant's  plea 
consists  only  upon  matter  of  excuse."  This  language  ap- 
plies only  to  actions  of  tort  The  effective  words  of  the 
replication,  in  Lord  Coke*s  view,  are  de  injurii  sudpra^ 
prid  ;  but,  in  the  judgment  of  the  court  below,  it  seems 
to  have  been  supposed  that  the  effective  words  were 
absque  tali  causa.  Other  authorities,  in  which  the  ap- 
plicability of  such  a  replication  is  discussed,  are  Comfliis 
Digest,  Pleader,  (F  18.)  to  (F  24.) ;  note  (7)  to  Craft  v. 
Boite(c),  note  (1)  to  White  v.  Stubbs{d),  Jones  v.  Kit- 
chin  (e) ;  in  all  of  which  it  is  assumed  that  the  repli- 
cation is  used  only  in  actions  of  tort  [Maule  J.  The 
replication  was  used  in  covenant,  in  Bickards  v.  Mur^ 
dock  (g).]  The  parties  there  did  not  choose  to  raise 
the  question  by  demurrer.     [Tindal  C.  J.    I  under- 

(a)  S  ^.  jr  •^^  S.     AfBnned,  on  error,  in  the  Exchequer  Chamber ; 
Bardmu  t.  SeOnf^  1  C.  ^  M.  500.     S.  C.  3  Jh^rwlu  4S0. 

(h)  8  Bep.  66  b.  (c)  1  Wmt.  Sound,  844  c. 

(d)  2  Wmt.  Saund.  295.  (e)  I  B,  i  P.  76. 

(g)  10  B.  i  a  527. 
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itand  you  to  apply  your  remarks  to  the  particular  form^     ^^  Senet. 
de  iujurUi;  you  do  not  mean  to  dispute  the  law  laid  * 


▼. 


down  in  Robinson  v.  Ralei/  (a),  that,  where  a  defence 
oonsists  of  several  facts  which  form  Ihiks  of  a  single  Pvaouu. 
defence,  each  &ct  may  be  traversed  in  terms.]  If  such 
fiicts  together  constitute  only  a  single  proposition,  all 
nay  be  traversed :  but  it  is  not  enough  that  they  should 
constitute  only  a  single  defence.  [TVnda/CJ.  I  do 
not  perceive  the  distinction.]  In  every  instance  where 
a  plea  is  not  double,  the  facts  constitute  only  one  de- 
fence:  if  the  rule  were  as  broad  as  is  sugg^ted,  the 
cumulative  traverse  might  be  applied  to  every  plea 
well  pleaded.  No  decided  case  goes  so  far,  though 
dicta  to  that  effect  might  be  found  (6).  In  Crogal^s 
Ca8e(c)  a  cumulative  traverse  in  terms  would  have  been 
as  objectionable  as  the  replication  de  injuria.  Here, 
however,  it  is  sufficient  for  the  plaintiff  to  shew  that  the 
form  de  injurid  is  inadmissible.  Actions  of  debt  on 
specialty  have  been  frequently  a  subject  of  special 
pleading:  yet  no  instance  has  occurred  of  a  replication 
de  injurii  being  allowed  in  such  an  action.  The  recent 
decisions  in  actions  of  assumpsit  are  not  binding  au- 
thorities, but  may  be  reviewed  in  a  court  of  error. 
The  first  instance  of  allowing  the  replication  de  injurifi 
in  assumpsit  occurred  in  Isaac  v.  Farrar  (d) :  before 
that  case,  though  the  attempt  had  been  made,  the 
replication  had  not  been  supported  in  any'  instance. 
The  judgment  in  Isaac  v.  Farrar  {d)  appears  to  rest 
upon  the  action  being,  in  form,  an  action  of  trespass 

(o)  1  Bur,  316. 

(6)  See  SeBy  v.  Bardont,  3  B.  ^  Jd.  9.»  judgment  of  Patteton  J. 

(c)  8  Rep.  66  b. 

{d)  I  M.f  W.  65.     S.  a  Tyrwh.  4;  Gr.  281. 
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on  the  case  for  a  breach  oL  promise :  and  it  is  said^ 
^^  the  defendant's  breach  of  promise  may  be  considered 
as  a  wrong  done."  That  view,  if  correct,  cannot  be 
taken  in  an  action  of  debt.  The  other  objection  made 
in  Isaac  v.  Farrar  (a),  that  the  replication  was  multi- 
farious) could  not,  it  is  true,  be  supported  as  of  itself 
shewing  that  the  replication  was  bad ;  because  every 
replication  de  injuria  is  multifarious.  No  doubt  the 
objection  to  multifariousness  fails  where,  under  the  de- 
cisions in  Robinson  v.  Raley  {b)  and  O'Brien  v.  Saxon  (r), 
and  the  dictum  of  Bayley  J.  in  Carr  v.  Hinchliff  (d)^ 
the  cumulative  traverse  is  allowable.  The  new  rules 
of  pleading  give  the  plaintiff  the  benefit  of  confining 
the  defence,  since  several  pleas  cannot  be  pleaded 
without  application  to  a  judge:  the  courts  will  not 
be  disposed  to  give  a  farther  advantage,  by  enabling 
the  plaintiff  to  multiply  his  answers  to  a  single  de- 
fence. lAlderson  B.  I  do  not  see  on  what  principle  a 
defendant  is  to  be  allowed  to  plead  a  multiplicity  of 
facts  without  proving  them.]  At  any  rate,  the  plaintiff 
and  defendant  ought  to  be  on  the  same  foodng.  Griffin 
V.  Yates  {e)^  where  the  action  was  assumpsit^  was  decided 
entirely  on  the  authority  of  Isaac  v.  Farrar  {a) ;  and 
Watson  V.  Wilks  {g)y  where  also  the  action  was  assumpsit, 
on  the  authority  of  those  two.  The  cases,  with  remarks, 
will  be  found  in  note  (b)  to  Brancker  v.  Molyneux  [h). 

Secondly,  this  replication  applies  only  where  the  plea 
is  in  excuse.  Now  this  can  never  be  the  case  in  an 
answer  to  an  indebitatus  count.     The  count  can  be  sup- 

(a)  1  AT.  $  W,  65.    S.  C.  Ti/rwh.  ff  Gr.  281. 
(6)  1  Bur,  316.  (c)  2  B.  ^  C.  908. 

(d)  4  P.  4*  C.  547.  553.  (e)  2  New  C<u  579. 

(g)  5  A,  4'  E,  237.     Sec  also  Reynolds  t.  Blackburn^  7  A,  ^E,  161 
(A)  I  Mari.  tj  Gr.  720. 
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ported  only  where  there  is  a  complete  debt ;  therefore,     New  Series, 

if  the  time  of  payment  be  not  arrived,  this  may  be  shewn 

under  nunquam  indebitatus.     If  there  be  a  debt,  there        Saltsr 

V. 

can  be  no  excuse  for  not  paying  it;  the  plea  must  Purcheli^ 
always  amount  to  an  allegation  that  defendant  does 
not  owe  plaintiff  any  money  payable  on  request.  The 
plea  here  amounts  to  an  allegation  that,  when  the 
action  was  brought,  the  debt  which  had  existed  was 
balanced  by  the  debt  from  Mason  to  the  defendant,  and 
therefore  the  defendant  was  not  then  indebted  to  the 
plaintiff.  Probably  the  plea  might  have  been  objected 
to  on  special  demurrer.  In  Eiwell  v.  The  Grand 
Junction  Railway  Company  {a)  the  replication  de  in- 
juria (in  an  action  on  the  case)  was  held  ill,  because 
the  plea  amounted  to  the  general  issue.  An  excuse 
must  exist  at  the  time  of  the  action  accruing :  if  there 
once  was  a  debt,  it  can  be  got  rid  of  only  by 
matter  operating  in  discharge.  The  breach  is  not  a 
continuing  one;  it  is  nonpayment  at  the  time  when 
the  debt  was  complete.  But  a  set-off  need  not  exist 
at  that  time.  If  there  were  a  debt  due  from  plaintiff  to 
defendant  carrying  interest,  and  the  debt  on  which  the 
action  was  brought  did  not  carry  interest,  the  former 
debt,  though  originally  less  than  the  latter,  might  be 
pleaded  in  answer,  if  the  interest  made  it  greater  when 
the  action  was  brought.  The  set-off,  therefore,  may 
arise  at  a  later  time  tlian  the  debt,  and  is  not  in  excuse. 
No  stress  can  be  laid  upon  the  circumstance  that  the 
plea  states  the  debt  from  Mason  as  due  before  and  at 
the  time  of  the  sale  :  the  material  circumstance  is,  that 
it  is  due  at  the  time  of  action  brought.  \^Parke  B.  It 
must  be  due  either  before  the  sale,  or  before  notice  to 

(a)  5  M.^  JF.  669. 
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Voiwme  Z     the  defendant  that  plaintiff  was  the  real  owner.3     If 

1841 
*       notice  was  given  before  the  debt  from  Mason  accraed, 

^^'^  that  should  have  been  shewn  in  reply.  All  that  the 
PoBCHxu.  defendant  can  be  required  to  shew  is,  that  he  had  a 
right  of  set-off  at  the  commencement  of  the  actiou  and 
dovm  to  the  time  of  pleading ;  Dendy  v.  Pcfwdl  (a\ 
WhUtaker  v.  Mason  (h)  shews  that,  whenever  the  plea 
in  assumpsit  disafiirms  the  contract,  de  injuria  cannot 
be  replied.  In  Carr  v.  Hinchliff{c)  such  a  plea  as  the 
present  was  considered  to  operate  in  extinguishment  of 
the  demand.  In  Geooorih  v.  Pickjbrd  {d)  it  was  hdd 
that,  inasmuch  as  the  plea  amounted  either  to  the 
general  issue  or  to  a  plea  of  set-off  or  of  payment  m 
satisfaction,  the  replication  de  injuria  was  bad.  Could 
it  be  said  that  de  injuria  could  be  replied  to  a  plea  of 
set-off  in  assumpsit  on  a  bill  of  exchange?  Here  the 
form  of  the  indebitatus  count  conceals,  in  some  d^ree^ 
the  error;  for  it  ends  in  a  breach.  But  a  breach  is 
unnecessary;  the  substantial  part  of  the  count  is  the 
allegation  of  debt ;  Parke  B.  in  Goodchild  v.  Pledge  (e) ; 
AMee  v.  Pidduck{g).  There  is,  therefore,  nothing 
to  excuse.  Could  de  injuria  be  replied  to  a  plea  of 
the  statute  of  limitations?  Yet  that  is  no  more  in  dis- 
charge than  the  plea  here ;  the  only  difference  is  that 
one  is  a  discharge  at  the  time  of  the  action  brought,  the 
other  at  the  time  of  pleading. 

Thirdly,  the  plea  relies  on  authority  from  the  plain- 
tiff, and  therefore  is  within  the  third  resolution  in  CrO' 
gat^s  Case  (A).    It  is  true  that  the  exception  there  made 

(a)  S  if.  ^  ^.  -442.  (6)  2  New  Co.  359. 

(c)  4S.4;a  547.  (d)  1  U,  ^  W.  314. 

(e)  \  M.i  W.  363.  &  C.  Tynok.  f  Gr,  638. 

{ji)\  M.i  W.  564.  &  <?.  Tyrwh,  ^  Gr.  1016. 
(A)  8  Bep.  €^  b. 
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is  somewhat  di£Scult  of  application ;  though^  in  actions     ^ew  Series. 
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df  tort,  it  is  sufficiently  mtelligible  (a).   {Parke  B.   Does  _ 

it  mean  more  than  a  licence  T\  Salte* 

"*  T. 

PUBCBILLt 

Peacock  contra.  First :  when  Crogai^s  Case  (b)  was 
dedded,  thb  replication  was  seldom  wanted  in  debt  or 
assumpsit,  because  the  defences  in  those  actions  were 
for  the  most  part  raised  on  the  general  issue*  But,  be- 
fore the  decision  of  Isaac  v.  Farrar{c\  the  propriety  of 
replying  de  injuria  in  assumpsit  had  been  almost  ex- 
pressly admitted :  Noel  v.  Rich  (d).  It  is  now  too  late 
to  attempt  to  confine  the  right  of  replying  de  injuria  to 
actions  of  tort.  And  no  reason  can  be  assigned  for  dis- 
tinguishing between  assumpsit  and  debt.  In  one  case, 
an  excuse  is  given  for  not  performing  a  contract,  in  the 
other,  for  not  paying  a  debt  The  breach  is  as  mate- 
rial in  one  as  in  the  other :  thus  a  plea  of  payment  in 
assumpsit  cannot  be  treated  as  a  traverse  of  the  breach ; 
EnsaU  v.  Smith  (e).  Lord  Ellenboroughy  in  Barnes  v. 
Hunt  {g) J  says,  ^'  The  cause  is  one  combined  thing 
arising  out  of  several  facts ;  and  I  will  venture  to  trans- 
late that  word  in  this  case  into  what  it  really  means, 
and  that  is,  without  the  matter  of  excuse  alleged^*  The 
words  of  his  aam  wrong  are  surplusage :  that  which  is 
excused  is  the  neglect  to  pay.  If  the  breach  in  debt  be 
unnecessary,  it  is  because  the  allowing  the  debt  to  re- 
main due  of  itself  constitutes  a  cause  of  complaint.  As- 
sumpsit is  no  longer  treated  as  an  action  of  trespass  on 
the  case ;  under  the  new  process  act  such  a  form  is  not 

(a)  See  Bowler  v.  Nicholson^  12  A.  ^  E,  341. 
(6)  8  Bep,  66  6. 

(c)  \U,^W,  65.     S.  a  Tyrwh,  ^  G.  281. 

(d)  2C.M,i  R.  360.     S.  C  5  Tyrwh.  632. 

(0  IC.  M.i  B,  522.   S.  C.  5  Tyrwh.  141.     (g)  1 1  East,  451.  455. 
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_] it  must  be  followed:  that  is  all.]     In  Richards  v.  Mur^, 


Salter       ^j^  ^^j  jj^g  replication  de  injuria  in  covenant  was  not 
PuRcuELL.     objected  to.     In  Hebden  v.  lUielib)   Tindal  C.  J.  in- 
timated an  opinion  that  it  was  allowable  in  debt. 

Secondly,  this  is  matter  of  excuse.  The  defence 
arises  under  the  rule  established  in  George  v.  Clagett  (c) : 
but  whether  the  defendant  will  avail  himself  of  the  right 
of  set-off  cannot  appear  till  he  pleads :  then,  by  choosing 
^  to  avail  himself  of  the  right,  he  excuses  the  nonpayment 
of  a  debt  which  he  admits.  If  Mason  had  paid  his  debt 
before  plea  pleaded,  the  debt  from  the  defendant  might 
have  been  enforced ;  Dendy  v.  Powell  {d).  Or,  the  excuse 
may  be  understood  to  be,  that  the  plaintiff  allowed  a 
debtor  of  the  defendant  to  sell  the  goods.  That  this  plea 
is  in  excuse,  seems  to  be  the  conclusion  deducible  from 
Carr  v.  HinchUff{e) ;  for  otherwise  the  plea  there  could 
not  have  been  held,  as  it  was,  to  be  in  confession  and 
avoidance.  A  set-off  is  not  a  plea  in  discharge ;  for  it 
was  no  answer,  of  itself,  on  non  assumpsit.  [Tindal  C.  J. 
It  was  allowed  to  go  in  reduction  of  damages ;  and  the 
statute  {g)  required  either  notice,  or  that  it  should  be 
pleaded.  Alderson  B.  An  action  might  be  brought 
on  the  subject  of  the  set-off,  although  it  was  pleaded 
as  a  set-off  at  the  same  time.]  That  shews  tliat  the 
set-off  does  not  extinguish  the  debt.  It  might  be 
made  available  under  a  plea,  that,  at  the  time  the  debt 
was  due,  the  set-off  was  also  due.  And  the  excuse  here 
must  have  existed  when  the  debt  was  contracted  with 
the  plaintiff;  for,  had  the  defendant  then  known  that 

(a)  10  B.  i  a  527.  (6)  6  Scott,  442. 

(c)  7  T.  R,  359.  (d)  S  M.  ^  W.  442. 

(tf)  4B.  ff  C.  547.  (g)  2  G.  2.  c.  22.  *.  13. 
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Mason  was  only  a  factori  the  defence  would  have  failed,     ^ew  Series. 

No  stress  can  be  laid  on  the  circumstance  that  interest  *___ 

may  be  calculated  up  to  the  time  of  action  brought,  on        Salter 

v» 

the  debt  which  is  set  off.     The  allowance  of  interest     Fuacuelu 
rests  on  peculiar  grounds :  it  is  madC)  in  many  cases,  up 
to  a  later  period  than  the  commencement  of  the  action. 

Thirdly,  the  exception  as  to  authority,  in  Crogate^s 
Case{a\  applies  only  where  the  authority  is  given  to 
the  defendant. 

Further,  the  plea  should  have  offered  to  allow  the 
amount  to  Masoriy  not  to  the  plaintiff. 

Martin  in  reply.  If  there  be  any  right  of  set-off  here, 
it  is  one  which  the  defendant  is  to  use  against  the  plain- 
tiff; and  therefore  the  allowance  must  be  to  him. 

Cur.  adv,  xmU. 

TiNDAL  C.  J.,  in  Michaelmas  vacation  {November 
29th),  1841,  delivered  the  judgment  of  the  Court.  Afler 
stating  the  pleadings,  and  judgment  below,  his  Lordship 
proceeded  as  follows. 

A  writ  of  error  having  been  brought  by  the  defendant 
below  on  this  judgment,  two  principal  objections  have 
been  urged  in  argument  before  us :  viz.,  first,  that  this 
general  form  of  traverse  of  the  plea  is  wholly  inadmis- 
sible to  an  action  of  debt  on  the  indebitatus  counts ; 
and,  secondly,  that  it  is  not  applicable  to  the  plea 
of  the  defendant,  which  is  virtually  and  substantially  a 
plea  of  set-off. 

And,  as  we  are  all  of  opinion  that  the  judgment  of 
Ihe  Court  below  cannot  be  supported  upon  the  second 

(a)  8  Bep,  66  b. 
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ground  of  objection,  we  hold  it  unnecessary  to  intimata 
any  opinion  upon  the  first 

The  question  is,  whether  the  well  known  rule  in 
Crogat(?s  Case  {a)  applies  to  the  state  of  pleadings  <m 
this  record.  That  rule,  by  which  the  plaintiff  has  been 
permitted  to  use  this  general  form  of  replication  instead 
of  being  compelled  to  take  issue  on  some  material  fact 
stated  in  the  defendant's  plea,  has  always  been  limited^ 
in  its  terms  and  in  its  application,  to  cases  of  actions 
brought  for  personal  injuries,  where  the  facts  stated 
in  the  plea  amount  merely  to  matter  of  excuse  or 
justification  of  the  act  complained  of.  As  where,  in 
trespass  for  assault  and  battery,  there  is  a  plea  of 
son  assauU  demesne,  or  a  plea  of  moUiter  manus  impasuit 
in  defence  of  possession ;  or,  in  false  imprisonment, 
where  there  is  a  plea  that  the  plaintiff  broke  the  peace, 
and  that  he  the  defendant,  being  a  constable,  and 
present,  took  him  in  order  to  carry  him  to  a  justice  of 
the  peace;  or,  in  an  action  on  the  case  for  defama- 
tion, where  the  plea  justifies  by  reason  of  the  truth  of 
the  words  spoken :  in  all  which,  and  similar,  instances 
the  facts  stated  in  the  plea  shew  that,  at  the  time  the 
act  complained  of  was  done,  it  was  done  under  cir- 
cumstances which  make  it  excusable  or  justifiable  in 
the  eye  of  the  law.  And  it  is  to  such  pleas  only  that 
the  rule  in  Crogat^s  Case  {a)  applies. 

But  there  is  a  manifest  distinction  between  such  pleas 
and  those  which  rely  upon  matter  of  discharge  and  ex- 
tinguishment of  the  right  of  action ;  as  to  which  latter 
class  no  authority  has  been  cited  to  shew. that  the 
general  form  of  traverse  is  allowable ;  and,  indeed,  it 
is  excluded  by  the  very  terms  of  the  rule  above  referred 


(a)  8  Rep,  66  b. 
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to.    Thus,  in  a  plea  of  paymentj  or  accord  and  satis-     ^ew  Series. 

1 04,1 
fiuAion,  or  release,  or  of  any  matter  which  extinguishes  *___ 

the  right  to  sue,  both  the  rules  of  pleading  and  the       Saltie 

course  and  practice,  from  the  earliest  time,  require  the     Pumuill. 

plaintiff  to  make  a  traverse  of,  or  to  deny,  the  material 

&ct  stated  in  the  plea,  which  constitutes  the  discharge 

or  extiDguishment  of  the  right  of  action. 

In  the  present  case,  the  plea  is  in  substance  a  plea 
of  set-off.  Such  a  plea  operates  as  a  bar  to  the  plain- 
tiff's right  of  action,  not  by  excusing  or  justifying  the 
breach  of  promise  complained  of  in  the  declaration, 
but,  whilst  it  admits  such  breach  to  have  been  com- 
mitted, by  setting  up,  as  a  matter  of  compensation,  the 
cross  demand  of  the  defendant,  by  force  of  the  statute 
of  George  the  Second  (a).  And  it  is  unnecessary  to  ob- 
serve that  an  ordinary  plea  of  set-off  cannot  be  met 
by  the  general  traverse,  but  only  by  a  special  traverse 
or  denial  of  the  existence  of  the  cross  demand. 

And,  upon  another  and  distinct  ground,  the  replica- 
cation  upon  this  record  is  inapplicable  to  the  present 
case.  For  in  those  instances  in  which  the  plea  goes 
only  to  matter  of  excuse  or  justification,  and  where, 
consequently,  the  general  traverse  is  allowed,  there  is 
engrafted  an  exception,  that,  where  the  plea  justifies 
under  any  authority  or  command  or  licence  from  the 

• 

plaintiff,  the  general  replication  is  not  good  without  a 
special  traverse  of  such  command,  licence,  or  authority. 
And  the  exception  to  the  rule,  so  far  fi*om  being  ar- 
bitrary, appears  to  be  founded  in  good  sense.  For,  al- 
though the  plaintiff  may  be  well  allowed  by  his  general 
replication  to  put  in  issue  and  to  compel  the  defendant 
to  prove  all  the  facts  which  constitute  his  defence,  when 

(a)  2  G.  2.  c  22.  u  IS, ;  8  (?.  2.  c  24.  «.  4,  5. 
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_     *  _   yet,  where  facts  are  pleaded  which  lie  equally  in  the 

Saltse        knowledge  of  the  plaintiff  and  the  defendant,  such  as 

v» 

TuftCBSLL.  an  authority  or  licence  given  by  the  plaintiff,  there  is 
no  reason  for  compelling  the  defendant  to  prove  them, 
unless  the  plaintiff  thinks  proper  to  deny  them  by  a 
special  traverse.  And  the  same  reason  will  explain  a 
similar  exception  from  the  general  rule,  where  the  de- 
fendant claims  in  his  plea  any  interest  in  or  out  of  land; 
for  such  interest  must  have  been  granted  originally 
either  by  the  plaintiff  himself  or  those  to  whom  be  is 
privy  in  estate.  Now,  in  the  present  case,  the  plea 
alleges  that  MasoUy  against  whom  the  right  of  set-off 
is  claimed,  was  tlie  factor  and  agent  of  the  plaintiff; 
and  that  Masofij  with  the  consent  of  the  plaintiff,  sold 
and  delivered  the  goods  in  question  to  the  defendant 
in  his  own  name  and  as  his  own  goods.  But  the 
agency  of  Mason  and  the  consent  of  the  plaintiff,  that 
he  should  sell  the  goods  as  his  own  and  in  his  own 
name,  are  facts  that  lie  as  much  in  the  conusance  of 
the  plaintiff  as  of  the  defendant,  and  stand  upon  the 
same  footing  as  the  authority  or  licence  of  the  plaintifl^ 
which  form  acknowledged  exceptions  from  the  general 
rule.  As  well,  therefore,  upon  this  latter  as  upon  the 
former  more  general  ground,  we  think  the  replication 
inadmissible  in  this  case,  and  that  the  judgment  of  the 
Court  below  must  be  reversed. 

A  point  very  similar  has  been  determined  by  the 
Court  of  Exchequer,  in  Cleux)rth  v.  Piclford(a). 

Judgment  reversed. 

(a)  7  3f.  i  W.  314.     See  Parker  v.  Eileyt  3  M,  §•  W,  230. ;  Basati  ▼. 
Arnold^  6  M.  i  V,  559. 
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The  Queen  agamst  Joseph  Holdsworth  and  ^f^^dai/, 
Francis  Maude^  Esquires. 

AN  order  of  two  justices,  touching  the  maintenance  of  Two  justices 

•^^  1         ,.  1      -1    •         1  .  made  an  order 

a  pauper  lunatic,  was  quashed  by  the  sessions  on  under  btau 
appeal,  subject  to  the  opinion  of  this  Court  on  the  fol-  ufss^Ui,^^' 
lowing  case.  f°*"  «l'"oving  a 

^  lunatic  pauper 

This  was  an  appeal  against  the  following  order  of  roe^iwned  in 
Joseph  Holdsworth  and  Francis  Maude^  Esquires,  two  chargeable  to 

the  town&hip  of 

magistrates   of  the   West   Riding  of  Yorkshire^  made  2>.,  and  thereby 

,  «  ^  directed  the 

under  sect.  42  of  Stat  9  G.  4.   C.  40.  overseers  of  D. 

"  West  Riding  of  Yorkshire  to  wit.  Whereas,  on  16th  to  the  county 
September  a.d.  1837,  Mary  Frances  Heaton,  spinster,  a  JhecbarS""' 
poor  person  chargeable  to  the  township  of  Doncaster,  ^^  removal, 

'  t^  o  r  '  maintenance, 

in  the  West  Riding  of  the  county  of  YorK  was  deemed  &«•»  to  be  paid 

^  ''  by  the  county 

to  be  insane :  And  whereas  the  overseers  of  the  said  treasurer,  as 

the  pauper's 

township  of  Doncaster   did  bring  the  said  M,  F.  H.  settlement  was 
before  Edmund  Denison  and  WiUiam  Battye  Wrightson^      Two  other 
Esquires,  two  of  her  Majesty's  justices  of  the  peace  in  iub^^Jent  * 
and  for  the  said  West  Riding,  and  the  said  E.  Denison  ^^^^^"."rer 
and  W.  B,  Wrishtson^  so  being  such  justices  as  afore-  <^>ting  the  first 

**  '  o  J  order,  and  its 

said,  did  thereupon  then  and  there  call  to  their  assist-  execution,  ad. 

judged,  after 

ance  Edward  Scholefieldy  Esquire,  M.  D.,  and,  upon  due  enquiry  by 

them,  that  the 

examination  of  the  said  M,  F.  H,,  the  said  E.  Denison  pauper's  settle- 
and  fV.  B.  Wrightson^  so  being  such  justices  as  aforesaid,  ^nd  directed 

the  overseers  of 
D.  to  reimburse  the  county  treasurer,  and  to  pay,  at  a  certain  rate,  for  tlie  pauper's 
future  maintenance,  &c. 

On  appeal  against  this  order,  it  appeared  that  the  first  order  was  applied  for  by  the  as- 
sistant overseer  of  />.,  the  nature  of  whose  duties,  however,  was  not  proved ;  and  that  the 
overseers  of  D,  removed  the  pauper  in  obedience  to  the  first  order.  That  order  did  not 
mention  any  person  as  the  party  applying  for  it. 

Held,  that  the  overseers  of />.,  not  having  appealed  against  the  first  order,  were  pre- 
cluded from  alleging,  as  a  ground  of  appeal  against  tlie  second,  tliat  the  former  order  was 
made  without  legal  proof  of  chargeability. 
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HoLDswoETB.  whcfeas  the  said  E.  Denison  and  W.  B.  fVrighisan^  so 
being  such  justices  as  aforesaid,  by  an  order  under  their 
hands  and  seals  bearing  date  the  said  16th  September 
A«D.  1 887,  directed  to  the  overseers  of  the  poor  of  the  said 
township  of  Doncaster^  did  direct "  &c.  (The  order  was 
then  recited,  directing  the  overseers  to  convey  M.  F*  H. 
to  the  Riding  Lunatic  Asylum,  and  the  treasurer  of 
the  Ridmg  to  pay  to  the  treasurer  of  the  Asylum  such 
weekly  sum  for  her  maintenance,  &c«,  as  should  be 
fixed  upon  by  the  visiting  justices.  .  See  p.  224^  potL) 
^^  And  whereas  the  said  ilf.  F.  H.  was,  under  and  by 
virtue  of  the  said  last-mentioned  order,  conveyed  by  the 
overseers  of  the  poor  of  the  said  township  of  Doneasier 
to,  and  placed  in,  the  said  pauper  lunatic  asylam, 
established  at  the  township  of"  &c.,  *^  on  the  said  16th 
September  ISST^  and  from  thenceforth  has  been  and 
is  now  confined  therein  under  the  said  last-mentioned 
order,  and  a  certificate  from  the  said  Edward  SckcHe* 
fields  bearing  date  the  said  16th  September  ISST^  that 
he  had  personally  examined  the  said  M.  JP.  H*  and  that 
she  appeared  to  be  of  insane  mind,  was  duly  delivered, 
by  the  overseers  of  the  said  township  of  Donca^er^  to 
Charles  Ctssar  CorselliSf  superintendant  of  the  said  pauper 
lunatic  asylum,  at  the  time  the  said  M.  F.  H.  was 
placed  therein.  And  whereas  we,  Joseph  Holdsnxnih 
and  Francis  Maude,  Esquires,  two  of  her  Majesty's 
justices  of  the  peace,  acting  in  and  for  the  said  West 
Riding,  did,  upon  5th  December  instant,  duly  inquire 
into  the  last  legal  settlement  of  the  said  M,  F.  //.,  and 
satisfactory  evidence  was  obtained  as  to  such  settlement. 
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And  whereas  the  visiting  justices  of  the  said  pauper     i^ew  Series. 
lunatic  asylum  did,  on  8th  January  18S8,  fix  upon  the 


weekly  sum  of  ^.  for  the  maintenance,  medicine,  cloth-     The  Quskn 

Y. 

iDg^  and  care  of  the  said  Af.  F.  H.^  and  the  same  has  Holoswoetb. 
been  paid  by  the  treasurer  of  the  said  West  Riding. 
We^  the  said  Joseph  Holdsmxnih  and  Francis  Maude^ 
Esquires,  so  being  such  justices  as  aforesaid,  do  there- 
fore, upon  due  proof  made  before  us  (a)  upon  oath,  and 
upon  due  consideration  had  of  the  premises,  adjudge 
that  the  last  legal  settlement  of  the  said  M.  F.  H.  is  in 
the  township,  parish,  or  place  of  Doncasier  aforesaid, 
and  we  do  order  and  direct  that  the  churchwardens 
and  overseers  of  the  poor  of  the  township,"  &c«,  *^  of 
Doncasier  aforesaid  shall  and  do,  upon  notice  of  this 
our  order,  repay  unto  Ellis  Hodgson^  treasurer  {a)  of 
the  said  West  Riding,  the  sum  of  192.  4^.  for  the  main* 
tenance,  medicine,  clothing,  and  care  of  the  said  M.  F.  H. 
in  the  said  pauper  lunatic  asylum,  from  the  said  16th 
September  1837  to  the  date  hereof,  at  and  after  the  said 
rate  of  6x.  for  each  and  every  week.  And  we  do  further 
order  and  direct  that  the  churchwardens  and  overseers 
of  the  said  township,"  &c.,  ^^  of  Doncasier  aforesaid, 
diall  and  do  pay  to  the  said  C.  C  C,  treasurer  of  the 
said  pauper  lunatic  asylum,  from  the  date  of  this  our 
order,  the  weekly  sum  of  6s,  for  the  future  maintenance," 
&C.,  ^'  of  the  said  M.  F.  H.  during  her  continuance  in  the 
said  pauper  lunatic  asylum,  or  until  otherwise  ordered 
according  to  law.  Given  under  our  hands  and  seals 
this  6th  day  oi  December^  a.d.  1888. 

"  J.  HoldMorih.  F.  Maude:' 

It  appeared  on  the  trial  of  the  appeal  that  a  previous 
order,  dated  16th  September  18S7,  had  been  made  by 

(a)  See  R»gina  t.  DarUm,  12  ^  j-  JE.  78.  84. 
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1841* 
*  magistrates  of  the  West  Riding,  pursuant  to  sects.  38 


Tbe  QuiiK     and  41  of  the  said  act,  and  duly  served  upon  the  appel- 
HoLDswoETH.   lants ;  of  which  the  following  is  a  copy. 

<«  West  Riding  of  Yorkshire.  To  the  overseers  of 
the  poor  of  the  township  of  Doncaster,  in  the  said  West 
Riding.  Whereas  it  appears  to  us,  Edmund  Deniton 
and  William  Battye  Wrightson^  two  of  her  majesty's 
justices  of  the  peace  acting  in  and  for  the  said  West 
Riding,  having  called  to  our  assistance  Edward  SchoU* 
fields  Esquire,  M.  D.,  a  physician  or  surgeon,  that  M.  F. 
Heaton,  chargeable  to  the  township  of  Doncaster  in  the 
said  Riding,  is  a  lunatic,  insane,  or  a  dangerous  idiot ; 
you  are  hereby  directed  to  cause  the  said  M.  F.  H.  to 
be  conveyed  to  the  Riding  lunatic  asylum  established 
in  the  township  of  Stardey^cum-'Wrenlhorpe  in  the  parish 
of  Wakefield  in  the  said  Riding,  the  said  pauper  lunatic 
asylum  being  a  house  duly  licensed  for  the  reception  of 
insane  persons :  and  you  are  hereby  ordered  to  pay  to 
the  treasurer  of  the  said  asylum  such  weekly  sum  for 
the  maintenance  and  care  of  the  said  M.  F.  H.  as  shall 
from  time  to  time  be  fixed  upon  by  the  visiting  justices 
of  the  said  asylum.  Given  under  our  hands  and  seals 
this  1 6th  day  of  September  1837. 

"  Edmund  Denison.  W.  B.  Wrightson. 

*^  The  expence  to  be  charged  to  the  Riding  in  conse- 
quence of  Miss  HeatorCs  settlement  being  unknown. 
«  E.  Denison.  W.  B.  Wrightson.'' 

In  pursuance  of  this  order  M.  F.  Heaton  was  removed 
by  the  appellants  to  the  asylum  at  Wakefield^  and  against 
such  order  there  was  no  appeal.  In  the  notice  of  appeal 
against  the  present  order,  the  appellants  stated,  as  one  of 
their  grounds,  that  M.F.  Heaton  was  not,  on  16th  Sep^ 
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iember  lSS7f  or  at  any  other  time,  chargeable  to  the     yew  Series, 

1841* 
township  oi Doncaster  ;  and,  at  the  trial,  they  contended  * 


that  the  respondents  were  bound  to  shew  a  chargeability  "^^  Qu««w 
to  Doncaster  on  or  before  16th  September  1837.  The  Holdswoeth* 
respondents  answered  that,  in  an  appeal  against  the  order 
of  6th  December  1838,  the  question  of  chargeability  at 
the  time  of  making  the  original  order  did  not  arise,  and 
that  the  order  of  1 6th  September  1837,  not  having  been 
appealed  against,  was  conclusive  of  a  chargeability  at 
that  time.  The  sessions  held  that  proof  of  chargeability 
on  or  before  16th  September  1837  must  be  given  by  the 
respondents,  though  there  had  been  no  appeal.  It  was 
then  proved  that  M.  F.  Heatork  had,  shortly  before 
16th  September  1837,  been  committed  to  Doncaster  gaol 
(which  is  situate  in  the  township  oi  Doncaster)  for  a 
breach  of  the  peace,  and,  while  detained  there  for  want 
of  sureties,  was  found  to  be  insane,  and,  she  having  no 
visible  means  of  support,  the  assistant  overseer  of  Doti' 
caster  applied  to  Messrs.  Denison  and  Wrightson  for  an 
order  to  commit  her  to  the  West  Riding  lunatic  asylum 
under  stat.  9  G.  4.  c.  40.  s.  38.,  which  was  made  accord- 
ingly, and  is  the  said  order  of  16th  September  1837. 
The  appellants  contended  that,  to  establish  a  charge- 
ability  within  the  statute,  there  must  have  been  an 
actual  giving  of  relief.  The  sessions  were  of  that  opinion, 
and  discharged  the  order,  subject  to  the  opinion  of  this 
Court  on  both  points,  viz.  1.  Whether  the  appellants 
could  require  proof  of  an  actual  chargeability  on  or  be- 
fore 16th  September  1837,  though  the  order  of  that  date 
had  not  been  appealed  against.  2.  Whether,  to  prove 
such  chargeability,  an  actual  giving  of  relief  must  have 
been  shewn. 

If  the  opinion  of  the  Court  should  be  against  the 

VOL.   I.    N.  S.  2 


226  B.IL    HILARY  TERM^ 

Foiume  L  respondents  on  both  points,  the  order  of  sessions  was  to 

1841* 
*  be  confirmed :  if  in  favour  of  the  respondents  on  either. 


The  QuKSM     ^|j^  order  of  sessions  to  be  quashed,  and  the  order  ap- 
HoLMwoEVB.   pealed  against  to  be  confirmed. 

Dtmdas  and  W.  Walker^  in  support  of  the  order  of 
sessions.  The  parish  officers  of  Doncaster  were  entitled 
to  dispute  the  chargeability,  though  they  had  not  ap- 
pealed against  the  first  order.  Stat.  9  G.  4.  c.  40.  s.  46. 
gives  an  appeal  to  *^  any  person"  who  ^^  shall  feel  ag^ 
grieved  by  any  order"  of  justices.  But  the  first  order  in 
this  case  was  no  grievance  to  the  present  appellants.  It 
was  made  under  sect.  41,  which  enables  the  two  justices, 
where  the  settlement  of  the  lunatic  pauper  cannot  be 
ascertained,  to  direct  that  the  charges  of  his  removal, 
maintenance,  &c.,  shall  be  paid  by  the  county  trea- 
surer. The  order  oi  September  16th  first  states  that  the 
pauper  is  chargeable  to  Doftcaster^  and  then  directs  that 
she  be  conveyed  to  the  Riding  Lunatic  Asylum ;  and 
the  concluding  part  (if  the  postscript  may  be  taken  as 
incorporated  with  it)  does  not  impose  any  charge  on 
Doficasler ;  nor,  if  it  did,  could  the  order  have  been 
available  on  that  point  while  the  settlement  was  unas- 
certained. There  was,  therefore,  no  ground  of  appeal. 
But  when  the  settlement  was  enquired  into,  and  de- 
clared, by  the  second  order,  to  be  in  Doncaster^  a 
grievance  arose.  The  order,  so  far  as  it  was  retro- 
spective, might  not  take  effect ;  but  the  residue  would  be 
valid,  and  burden  the  appellants  :  Rex  v.  St.  Nicholasj 
Leicester  (a).  That  being  so,  they  might  properly  object 
that  the  first  order  (upon  which  the  second  was  founded) 
had  been  made  without  jurisdiction,  for  that  the  lunatic 

(a)  3  A.{f  E.  79. 
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was  not  chargeable  at  the  time.     TPattesm  J.  The  per-     ^^  *!■»«• 

...                                                               1841* 
sons  taking  this  objection  brought  the  lunatic  before  * 


the  justices.  Coleridge  J.  What  right  had  they  to  bring  ^^*  ^°**'' 
her  before  the  justices  unless  she  was  chargeable?  Holmwoetb. 
It  does  not  appear  that  it  was  dangerous  for  her  to  be 
abroad  (a).]  She  was  in  prison  for  a  breach  of  the  peace. 
But  the  overseers  of  Doncaster  were  not  concluded  by 
having  brought  her  before  the  justices  as  chargeable. 
Being  in  a  difficulty,  they  did  what  appeared  best  at 
the  time ;  and  it  did  not  concern  them  to  question  the 
chargeability  till  an  attempt  was  made  to  fix  her  settle- 
ment in  their  township.  [Coleridge  J.  They  might  dis- 
pute the  settlement  then,  not  the  chargeability.]  They 
might  question  that  also,  if  she  was  really  not  charge- 
able. And  the  facts  stated  here  do  not  amount  to  a 
chargeability  {b).  [Patteson  J,  It  would  appear,  by 
sects.  38  and  45,  that  the  justice  is  to  enquire  into  the 
sanity,  but  to  take  the  chargeability  for  granted,  on  the 
responsibility  of  the  overseer.]  Supposing  that  the  first 
order,  here,  had  been  obtained  by  a  different  parish, 
and  not  appealed  against;  might  not  Doncaster  have 
appealed  against  the  second  order,  and  relied  upon  the 
defect  of  proof  as  to  chargeability  ?  [Patteson  J.  ZXwi- 
caster  then  would  not  have  originated  the  first  order.] 
The  lunatic  was  brought  before  Messrs.  Denison  and 
fVrigktsonj  by  the  assistant  overseer ;  but  the  case  does 
not  shew  that  it  was  part  of  his  duty  so  to  bring  her. 
The  Court  will  not  pronounce  that  it  was,  without  ex- 
press proof;  Rex  v.  The  Justices  qftfie  North  Riding  (c). 

(a)  See  sect.  44. 

(6)  2  Nol.  P.  L.  195,  6.  4th  ed.,  and  the  authorities  there  cited>  were 
referred  to ;  but  no  decision  was  given  on  this  point.] 
(c)  6  A,  i  E,  863. 
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'  where  it  is   made  known  to  him  that  a  poor  person 


The  Qnsix  chargeable  to  any  parish  is  deemed  insane,  "  either  by 
HoLDtwoETH.  notice  from  the  overseer  of  such  parish  or  otherooise** 
The  justices  may  have  received  their  infornaation  from 
other  quarters  as  well  as  from  the  assistant  overseer  of 
Doncaster.  \_Coleridgei,  The  officers  of  Z)o«ca5/^r  acted 
on  the  order  when  made.  If  they  obeyed  unwillingly, 
they  surely  ought  to  have  appealed.]  It  would  have 
been  answered  that  they  had  not,  at  that  time,  reason- 
able ground  for  considering  themselves  aggrieved,  on 
the  principles  laid  down  in  Rex  v.  George  (a)  and  Itex 
V*  Bishop  fVearmouth  (i).  (The  arguments  on  the  se- 
cond question  are  omitted.) 

Sir  G.  A.  Lewin  and  Baines^  contra,  were  not  heard. 

Lord  Denman  C.  J.  There  is  no  doubt  in  this  case. 
The  second  order  must  be  taken  to  state  truly  that 
the  first  was  made  on  complaint  of  the  overseers  of 
Doncaster.  If  it  can  be  suggested  that  some  other 
parties  personated  the  overseers^  or  untruly  pretended 
to  act  with  their  authority,  the  answer  has  been  already 
given ;  namely,  that  the  township  might  have  appealed 
against  the  first  order  on  that  ground.  That  order, 
not  appealed  against^  was  conclusive  upon  Doncaster  as 
to  the  chargeability,  though  not  as  to  the  settlement. 

LiTTLEDALE,   Patteson,  and   Coleridge  Js.,  con- 
curred. 

Order  of  sessions  quashed. 

(d)  6  A.  ^  E.  305.  (A)  5  B,  ^  j4(L  94 i?. 
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Doe  on  the  demise  of  John  Lean  against 
Thomas  Tucker  Lean,  Christopher  Lean, 
and  William  Lean. 

f\^  the  trial  of  this  ejectment  before  CoUtnan  J.,  at  The  father  of 

ih^Convwall  Summer  assizes,  1838,  a  verdict  was  lands  to  her  in 

fomid  for  the  plaintiflF,  subject  to  the  opinion  of  the  !„  ;*^^^' '° 

Court  on  a  special  case,  which,  in  substance,  was  as  J^^^^^th"  *^*^ 

follows.  ^vrer  of  entry 

and  distress. 

Thomas  Toka-j  the  father  of  Ma)y  Lean^  the  testatrix      -W^*  being  in 

possession 

hereinafter  named,  by  his  will,  bearing  date  5th  June  under  the  wiu 

(before  stat. 

1784,  gave  and  bequeathed  to  his  daughter,  Elizabeth  7  fr.  4.  & 

1  Vict  c  2G  ^ 

Button^  one  annuity  or  yearly  sum  of  SL  of  lawful  devised  as  foU 
money  of  Great  Britain^  to  be  issuing  and  payable    ^'AsTomy 
during  the  life  of  the  said  Elizabeth,  out  of  «  my  free-  ^^'^^^^  «5°°^» 

°  ^  J  given  me  by  my 

hold  estate  called  Lease,  in  the  said  parish  of  Blisland,  ^a^^*"*  I  s^"^ 

*  and  bequeath 

free  and  clear  of  all  rates,  taxes,  and  deductions  what-  to  my  son  c. 

an  estate  called 

soever,''  with  a  clause  of  entry  and  distress.     There  x.,  m  the 

was  also  the  following  devise.     ^^  All  the  rest,  residue,  during  his ' 

and  remainder  of  my  lands,  tenements,  and  heredita-  and"  after  his 

ments,  both  freehold  and  leasehold,  and  all  other  my  and^^uLui^^ 

estate,  goods,  chattels,  and  credits,  both  real  and  per-  ^l^®  "*"*  T*"free 

sonal,  of  what  nature,  kind,  or  quality  soever,  subject  to  of  legacies  and 

-^  "^  mortgages. 

and  chargeable  with  the  payment  and  discharge  of  the      There  were 

then  five  be- 
quests of  \u  respectively  to  two  sons  (not  including  C),  and  three  daughters  of  the 
devisor,  and  a  bequest  of  furniture  and  wearing  apparel  to  two  other  daughters ;  and  then 
the  following  clause : 

Lastly,  all  the  rest,  residue  and  remainder  of  my  goods,  chattels,  rights,  and  credits, 
personal  and  testamentary  estates,  wheresoever  and  whatsoever,  I  hereby  give  and  bequeath 
to  my  son  C,  whom  I  make  sole  executor  of  this  my  will,  in  paying  my  just  debts  and 
legacies,  before  given  in  and  by  this  my  will. 

Held,  on  a  special  case  not  stating  any  facts  as  to  the  real  or  personal  property  of  the 
devisor,  except  the  property  called  Z/.,  and  not  stating  the  existence  of  any  mortgage  on 
.£•,  that  T,  took  only  a  life  estate  in  L, 
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rohm§L      aforesaid  pecuniary  legacies,  and  my  just  debts  and 
funeral  expenses,  I  give  and  devise  and  bequeath  unto 


^L»fx"*  ^y  d*"ghter  Maryf  now  the  wife  of  the  said  Christopher 
^^*  Leatij  of  the  parish  of  Blisland  aforesaid,  her  heirsy 

executors,  and  administrators  respectively;  and  I 
do  hereby  nominate  and  appoint  my  said  daughter 
Mary  Lean  sole  executrix  of  this  my  last  will  and  tes- 
tament" 

Thomas  Toher  occupied  the  said  fiurm  called  Lease 
until  his  death,  which  happened  in  or  about  the  year 
1798;  whereupon  the  said  Christopher  Lean  and  Mary 
his  wife,  the  latter  being  the  daughter  of  Thomas  Toker^ 
took  possession  of  it,  and  occupied  it  till  the  death  of 
the  said  Christopher^  whom  the  said  Mary  survived ;  and 
the  said  Mary  afterwards  continued  seised  of  the  said 
fiirm,  and  remained  in  the  occupation  thereof,  till  the 
time  of  her  death,  which  happened  in  the  year  1819(a). 

Mary  Leaii%  estate  or  interest  in  the  said  farm  called 
Lease  was  devised  by  virtue  of  the  said  will  of  her 
fiither,  Thjomas  Toker^  and  in  no  other  manner. 

Mary  Lean^  being  so  seised  of  the  said  farm  as 
aforesaid,  duly  made  &c.  her  will,  executed  &c.,  so  as 
to  pass  freehold  estates.  The  will  was  set  out  in  the 
case.     Tlie  material  parts  were  as  follows. 

^  As  to  my  worldly  goods  with  which  God  hath 
blessed  me,  which  were  given  me  by  my  father,  and 
were  again  given  and  bequeathed  to  me  by  my  hu»» 
band  Christopher  Learis  last  will,  which  {a)  I  give  and 
bequeath  in  the  following  manner.  First,  I  give  and 
bequeath  unto  my  son  Christopher  Lean  an  estate  called 
Lease^  in  the  parish  of  Blislandj  during  his  natural  life ; 
and,  after  his  decease,  I  give  and  bequeath  the  same 
unto  his  son  Thomas  Lean^  free  of  legacies  and  mort- 
is   (a)  Sic 
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gages.    Also  I  give  and  bequeath  unto  my  son  John     AH0  Sme9. 


J841. 


Lean  the  sum  of  ls.j  to  be  paid  him  in  one  month  after 

my  decease^  by  my  executors  hereinafter  named.    Also     ^*  ^•"'» 

I  give  and  bequeath  unto  my  son  Thomas  Lean  the  sum  ▼• 

of  li;,  to  be  paid  him  in  one  month  after  my  decease 

by  my  executors  hereinafter  named," 

Then  followed  similar  bequests  of  Is.  to  each  of  th^ 
detisor^s  daughters^  Ann  Billing^  Gunnah  Bumardf  and 
Elizabeth  Lean,  *^  Also  I  give  and  bequeath  unto  my 
two  daughters  Joyce  Lander  and  Catherine  Roach  all 
my  household  furniture  and  wearing  apparel^  to  share 
and  share  alike,  with  sufficient  liberty  in  the  house 
which  I  now  occupy  for  the  selling  or  removing  of  the 
same.  Lastly,  all  the  rest,  residue  and  remainder  of 
my  goods,  chattels,  rights,  and  credits,  personal  and 
testamentary  estates,  wheresoever  and  whatsoever,  I 
hereby  give  and  bequeath  the  same  unto  my  son  Chris-- 
topher  Lean^  whom  I  do  make,  constitute,  and  appoint 
my  whole  and  sole  executor  of  this  my  last  will  and 
testament,  in  paying  my  just  debts  and  legacies  before 
given  in  and  by  this  my  will/'  Dated  Idth  August 
1819. 

Upon  the  death  of  Mary  Lean^  which  happened  on 
or  about  18th  September  1823  (a),  Christopher  Lean^  who 
was  the  eldest  son  and  heir  at  law,  as  devisee  under  her 
said  will,  took  possession  of  the  said  fietrm  called  Lease^ 
and  occupied  the  same  till  the  time  of  his  death,  which 
happened  in  October  1826,  Immediately  upon  his 
death  Thomas  Lean,  who  was  the  second  son  of  the 
said  last  mentioned  Christopher  Lean^  as  devisee  under 
the  said  will  of  the  said  Mary  Lean,  took  possession 
of  the  said  farm  called  Lease,  and  occupied  the  same 

(a)  Sic 

R  2 
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''*'-        1836. 


Dosdem. 


h^         JoAw  Ijean^  the  lessor  of  the  plaintiff,  is  the  eldest 

-  ^*  son  and  heir  at  law  of  the  sdd  last  mentioned  ChriS" 

iopher  Leauj  and  also  the  heir  at  law  of  the  said  Mary^ 

the  testatrix  above  mentioned.    The  defendants  are  the 

children  of  the  said  Thomas  Lean  deceased. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther  under  the  will  of  Mary  Lean  the  said  TTiomas 
Lean  took  a  fee  simple  or  only  a  life  estate,  in  the  smd 
farm  called  Lease.  If  the  Court  should  be  of  opinion 
that  he  became  seised  in  fee  simple,  a  verdict  was  to 
be  entered  for  the  defendants.  If  the  Court  should  be 
of  opinion  that  he  took  a  life  estate  only,  the  verdict 
to  be  entered  for  the  plaintiff. 

The  case  was  argued  in  last  Michaelmas  term  (a). 

Erie  for  the  plaintiff.  The  words,  <*  an  estate  called 
Leasey  in  the  parish  of  BliHand^^*  cannot  be  understood 
to  describe  the  extent  of  interest  or  title;  they  are 
merely  words  of  local  description.  In  Doe  dem.  Norris 
v.  Ttic1cer{b)  a  devise  of  "  my  freehold  estate  called 
Pouncetis**  to  devisor's  wife  for  life,  followed  by  a  devise 
of  <«  all  the  above  bequeathed  lands,'*  after  the  death  of 
the  wife,  to  other  parties,  without  limiting  the  interest  . 
of  such  parties  further,  was  held  to  give  to  the  latter  a 
remainder  for  life  only.  There  Lord  2T?w^^&»  said,  "the 
term  ^  estate'  may  operate  only  as  a  description  of  the 
particular  lands,  or  may  mean,  also,  the  quantity  of 
testator's  interest  in  them.  Here,  it  appears  to  me  that 
the  words  *  my  freehold  estate  called  Pouncetts^*  are 

(a)  November  10th.    Before  Lord  Dcnman  C.  J.,  LUtiedale,  WUUams, 
And  Coleridge  Js. 

(b)  3B.trM  473. 
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of  interest."     In  Pettiward  v.  Prescott{a)  the  devisey 

not  defining  the  interest  of  the  devisee,  was  of  "  my     ^?."  ^®°^ 

copyhold  estate  at  Putney,  consisting  of  three  tene«  ^* 

ments,"  &c.,  and  it  was  held  to  pass  a  life  estate  only ; 

Sir  W.  Grant  M.  R.  saying,  "  at  an  early  period  it  was 

doubted,  whether  the  word  *  estate*  merely  was  to  be 

applied  to  the  land  only,  or  to  the  interest  in  it.    It  has 

been  long  settled,  that  it  is  of  itself  sufficient  to  carry 

the  fee.    But  when  words  of  locality,  as  Mn'  or  ^at* 

a  particular  place  are  added,  the  question  is,  whether 

they  do  not  narrow  and  restrain  the  import  of  that 

word."     A  like  decision  was  given  by   Sir  J.  Leach 

M.  R.  in  Esdaile  v.  Gall{b),  where  the  words  were^  *^as 

to  the  rest  of  my  estate,  the  two  houses  in"  &c.    [Lord 

Denman  C.  J.    The  Court  of  Common  Fleas  took  an 

opposite  view  of  that  devise  in  Golly.  Esdaile  (c).]   The 

decision  of  the  Master  of  the  Rolls  was  not  brought 

before  the  Court  of  Common  Pleas.     The  words  *^  all 

my  lands  and  estate  in  Upper  Catesby^^  were  held  in 

Barry  v.  Edgawrth{d)  to  carry  a  fee,  because  it  was 

necessary  to  satisfy  the  word   ^'  estate "  by  giving  it 

some  meaning  not  conveyed  by  the  word   <^  lands." 

But  in  Wilkinson  v.  Merryland{e\  where  the  devisor 

left  ^*  all  the  rest  of  his  goods,  chattels,  leases,  estates, 

mortgages,    debts,    ready    money,    plate,    and    other 

goods,  whereof  he  was  possessed,"  to  his  wife,  it  was 

held  that  no  fee  passed.     In  Frogmorion  dem.  tVrigfit 

V.  Wright  (g)  a  devise  contained  the  words,  "  as  touch- 

(a)  7  Vet,  541.  (6)  1  Russ.  i  M.  540.     (In  1830.) 

(c)  8  Bing,  323.  (In  1832.)      (d)  I  Eq.  Co,  Abr.  178.  pL  18, 
(tf)  Cro.  Car.  447,  449.     CUed  1  Eq.  Co.  Abr.  178.  pi  19. 
(g)  3  WUu  414. 

R   S 
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rohtme  T.     ing  the  disposition  of  all  my  temporal  estate  as  it  bath 
^ |^_  pleased  Almighty  God  to  bestow  upon  me,  I  give  and 


''^J^J*"**     dispose  thereof  as  followeth;**  and,  afterwards,  **  I  gire 
^*  unto  WiUiam  Wright  my  nephew,  two  houses  at**  &€•! 

this  was  held  to  pass  no  fee.  In  ChnUr  y.  Painter  (a) 
a  man  devised  ^one  third  part  of  dl  his  estate  whatso^ 
ever**  to  his  wife;  and  it  was  held  that  she  took  only  a 
life  estate.  In  Whiteloek  v.  Median  (&)  the  Judges  were 
all  of  opinion  that  the  word  *^  estates  **  must  be  interpreted 
by  the  context;  and  in  that  case  it  was  held  to  carry  an 
estate  taiL  In  'Fletcher  v.  Smiton  (c)  the  same  rule  was  ap» 
plied;  and  there,  nothing  ^)pearing  to  qualify  the  word 
'*  estates,**  it  was  decided  that  a  fee  passed*  The  principle 
was  discussed  in  Doe  dem.  Winder  v.  Ltmes  (d),  where 
the  words  were  '*  all  my  copyhold  in  the  hamlet  of  HamJ* 
The  Court  there  held  that  the  words  were  descriptive 
only  of  tenure  and  local  situation,  and  did  not  include 
the  quantity  of  interest  in  the  testator.  And  the  judg- 
ment refers  to  Right,  lessee  of  Mitchell,  v.  Sidebotham  {e\ 
Doedem.  Wright  v.  C^ild  (g),  Doe  dem.  Child  v.  Wright  (A), 
and  Doe  dem.  Norris  v.  TYxker  (i  )•  No  one  here  could 
doubt  that  the  words  apply  merely  to  local  description* 
In  some  cases  the  introductory  words  liave  been  held 
to  enlarge  the  meaning  of  the  words  in  the  body  of  the 
will:  but  it  would  be  a  very  strained  construction  to 
give  such  an  effect  to  the  words  *<  As  to  my  worldly 
goods."  The  devisor  could  not  take  the  lands  in  ques- 
tion by  her  husband's  will,  which  she  mentions  in  con* 

(a)  2  P.  IT,  335.  (6)  I  B.  i  P.  243. 

(c)  2  r.  JR.  656.  (cf)  7  A.  ^  E.  195. 

(e)  2  Doug.  759.  (g)  1  N.  R,  335. 

(h)  8  r.  IL  64.     See  Roe  dem,  Chiid  y.  fTright,  7  JSati,  259. 
(0  SB.^Ad.  473. 
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jnnction  with  the  words  "  worldly  goods."    Hiere  is  a   '  Xe«  Setiu. 

residuary  clause  added,  which  would  prevent  her  d3dng  ' 

intestate  as  to  any  property  or  interest  not  covered  by     ^^  *^*"' 
the  specific  devises ;  and  it  is  as  reasonable  to  limit  the  ▼• 

specific  devise  by  the  residuary  clause  as  to  enlarge  it  by 
the  introductory  clause.  A  large  class  of  cases,  from 
Andrew  v.  Sotdhouse  {a)  downwards,  may  be  pointed  out 
in  which  it  has  been  sought  to  infer  an  intention  to  give  a 
fee  firom  the  land  being  charged  with  certain  liabilities. 
The  words  <*free  of  legacies  and  mortgages ''  may  perhaps 
be  relied  upon  on  the  other  side.  ^Coleridge  J.  How 
could  the  devisor  free  the  land  of  legacies  and  rnort* 
gages?]  Her  meaning  probably  was  only  that  her  per- 
sonalty, which  the  rest  of  the  will  shews  to  exist,  should 
be  q)plied  to  satisfy  legacies  and  mortgage  debts ;  though 
that,  indeed,  was  a  superfluous  direction.  [^Coleridge  J. 
The  case  itself  does  not  state,  as  a  fact,  that  there  was 
personalty.  Lord  Denman  C.  J.  referred  to  the  Ian- 
guage  otAlderson  J.,  in  Gall  v.  Esdaile  (i).]  Patieson 
J.  appears  to  have  doubted,  in  Doe  dem.  Owiliim  v. 
GwiUim  (c),  whether  the  decision  of  the  Master  of  the 
Rolls  in  Esdaile  v.  Gall(d)y  or  that  of  the  Common 
Pleas  in  Gall  v.  Esdaile  {e\  was  the  correct  one. 

Bampas  Seijt,  contra.  The  principle  on  which  the 
legislature  has  recently  acted  (g),  that  a  devise  of  land 
without  words  of  restriction  shall  be  construed  in  the 
most  enlarged  sense  unless  there  be  manifest  grounds 
for  inferring  an  intention  to  restrain  it,  had  been  to  a 

(a)  5  T.n.  292.  (b)  8  JSing.  329. 

(c)  SB.iAtU  122.  ISO.  (d)  1  Russ.  J  If.  540. 

(e)  8  Bhtg.  S2S. 

(g)  Stat.  7  fr.  4.  &  1  Vict.  c.  26.  t.  28. 

R  4 
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Volume  L      great  extent  adopted  in  the  coses  before  that  statute; 
*       It  is  not  disputed,  on  the  other  side,  that  the  word 


^  Lean"'      "  estate  "  is  at  least  capable  of  carrying  a  fee.    [Lord 
^-  Denman  C.  J.    Here  tlie  "  estate "  is  first  given  for  life. 

Leak*. 

and  then  the  devisor  gives  ^^  the  same "  to  the  re- 
mainder man  after  the  death  of  the  devisee  for  life.] 
That  shews  that  the  devisor  used  the  word  *^  estate  ** 
in  the  largest  sense.  Andrew  v.  Southoiise  {a)  is  a  strong 
authority  to  shew  that  the  Courts  will  infer  an  intention 
to  give  a  fee  wherever  the  other  parts  of  the  will  afford 
fair  means  of  drawing  the  inference.  So,  in  TuffneU  v. 
Page  (6),  the  words  "  my  estate  in  Kirby-Hall "  were 
held  to  pass  a  fee,  though  the  word  **  estate  "  there  was 
coupled  with  local  description.  And  in  Holdfast  dem. 
CiAvper  v.  Marten  {c)  the  words  "  I  give  and  bequeath  ** 
to  Jltf.  "  my  estate  at  Brayjoick "  were  hpld  to  carry  a 
fee.  There  Buller  J.  said,  "  The  word  estate  is  the 
most  general  word  that  can  be  used.  For  so  far  from 
its  being  necessary  to  add  words  of  inheritance  in  order 
to  make  it  pass  a  fee,  words  of  restraint  must  be  added 
in  order  to  carry  a  less  estate ;  for  it  is  gains  generalise 
simumJ*  In  Hoc  dem.  Child  v.  Wright  (d)  the  words 
were  "  all  my  estate,  lands,  &c.  known  and  called  by 
the  name  of  the  Coal  Yard^  in  the  parish  of  Saint 
Gilesy  London : "  and  they  were  held  to  pass  the  whole 
fee.  Lord  Ellenborotigh  there  relied  on  Holdfast  dem. 
Cowper  V.  Marten  {c),  and  the  language  of  Bidler  J. 
before  cited.  A  fee  was  held  to  pass  by  the  words  *'  my 
estate  of  As/iton;^^  Chichester  v.  Oxendon  {c)\  by  the 
words  "  freehold  estate  in  the  parish  of  Buckingham  ;  ** 

(a)  5  T.  R.  292.  (6)  2  Atk.  37. 

(c)  1  r.  jR.  411.  (rf)  7  East,  259. 

(e)  4  Taun,  1 76. 


V. 
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Uikwati,  V.  Bryant  {a)  \    by  the  words  •*  my  freehold     ^^  Semu 

estate,  consisting  of  thirty  acres  '*  &c.,  "  and  all  erec-  1_ 

tions  on  the  said  farm,  situated  at  Sudbury  Harrow  ;  "  ^*  am"* 
Harding  v.  Gardner  (b) ;  and  by  the  words  ^^  all  which 
estates,  being  copyhold,  and  held  of  the  manor  of  Ken- 
ningUm^^*  though  immediately  preceded  by  a  minute 
description  of  the  situation,  abuttals,  dimensions,  and 
occupiers;  Randall  v.  Tuchin(c).  In  the  last  case 
Heath  J.  said,'  ^^  The  principle  is,  that  where  the  word 
estates  b  an  operative  word,  it  passes  a  fee,  and  to  try 
whether  it  be  operative  or  not,  the  test  is,  to  strike 
it  out  of  the  will,  which  test  being  applied  here,  the 
devise  becomes  nonsense."  The  same  test,  if  applied 
in  th^  present  case,  is  conclusive  for  the  defendants.  In 
Denn  dem.  Bichardsoti  \\  Hood  (d)  a  man  devised  ^'  all 
bis  real  and  personal  estates  whatsoever,  that  is  to  say, 
his  land,  houses,  and  all  other  buildings,  situated  at " 
S.,  *^  upon  his  estate  "  &c. :  and  this  was  held  to  give  a 
fee.  The  decision  of  the  Master  of  the  Rolls  in  Esdaile 
V.  Gall{e)  may  perhaps  be  accounted  for  by  the  clr* 
cumstance  that,  as  the  bill  was  for  a  specific  per- 
formance, any  uncertainty  as  to  the  interest  would 
justify  him  in  refusing  the  decree.  And  there  the  word 
^  estate "  might  have  been  omitted,  and  the  devise 
applied  merely  to  the  two  houses,  the  situations  of 
which  were  severally  described.  Doe  dem.  Knott  v. 
Lawton  {g)  is  an  authority  for  the  defendants.  In  Doe 
dem.  Norris  v.  Tucker  (h)  the  part  of  the  devise  im- 
mediately in  question  did  not  contain  the  word  *^  estate." 
In  Doe  dem.    Winder  v.  Lawes  (J)  the  word  "  estate  ** 

(a)  6  Taun,  317.  (6)  I  Br,  ^  B.  72. 

(c)  6  Taun,  410.  (d)  7  Tauru  35. 

(e)  1  Buss.  §•  M.  540.  (g)  4  New  Co,  455. 

(*)  SB.^Jd.  473.  (0  1  A.^£.  195. 
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VoboM  L  did  not  occur  in  the  devise.    If  the  deyise  here  meam 
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]__  that  the  devised  is   to  free  the  estate  of  legacies  and 


Dot  dem.     mortgages,  that  becomes  a  charge,  and  the  devisee  takea 

^'  a  fee  according  to  the  admitted  rule:  if  the  heir  at  law 

is  to  free  the  estate,  the  proof  of  intention  to  give  an' 

unfettered  interest  in  this  proper^  to  the  devisee  is 

still  more  dear. 

Erie  in  reply*  The  words  are,  not  ^^  my  estate,*^  bnt 
<<  an  estate,"  which  cannot  have  been  used  to  describe 
the  devisor's  interest.  In  Andrem  v.  Soidhome  (a)  there 
were  words  which  the  Court  considered  to  shew  an 
intention  to  dispose  of  the  whole  interest,  besides  chai^ges 
which  required  a  fee.  In  all  the  cases  cited  on  the 
other  side,  where  the  word  ^  estate,''  accompanied  by 
local  description,  was  held  to  pass  a  fee,  there  were 
other  words  shewing  a  clear  intention  to  pass  an  un- 
restricted interest 

Cur.  adv.  vuU. 

Lord  Demman  C  X,  in  this  term  {January  l^th)^ 
delivered  the  judgment  of  the  Court 

This  was  an  action  of  ejectment,  to  try  the  effect  of  a 
clause  in  the  will  of  Mary  Lean ;  the  lessor  of  the 
plaintiff  being  the  heir  at  law  of  the  said  Idary  Lean^ 
and  the  defendants  claiming  under  Thomas  Lean  in  the 
said  clause  mentioned.  And  the  question  is,  whether 
the  said  Thomas  Lean  took  an  estate  in  fee,  or  for  life 
only,  in  the  property.  If  the  latter,  the  lessor  of  the 
plaintiff  is  entitled  to  recover ;  if  the  former,  the  de- 
fendants are  entitled  to  the  judgment  of  the  Court 

The  will  first  recites  that  all  her  worldly  goods  (with- 

(a)  5  7.  B.  292. 


mit  farther  allasion  to,  or  specification  of,  the  proberty    ^tenf  SeAk. 

184K 
in  dispute)  had  been  ^ven  to  the  testatrix  by  her  father,  ^ 


and  again  bequeathed  to  her  by  her  husband's  last  will  |  ^^i^^ 
and  then  contains  the  following  clause^  upon  which  the 
question  mainly  depends.  ^I  give  and  bequeath  unto 
my  son  Christopher  Lean  an  estate  called  Lease^  in  the 
parish  of  Bltsland,  during  his  natural  life ;  and,  after 
bis  decease,  I  give  and  bequeath  the  same  unto  hb  son 
Thomas  Leatij  free  of  legacies  and  mortgages/' 

That  the  word  **  estate  "  is  in  itself  sufficient  to  pass 
the  fee  simple  in  a  will  is  now  placed  beyond  a  doubt 
by  a  great  variety  of  decisions,  beginning  as  early  as 
the  case  of  The  Countess  of  Bridgewater  v.  The  Duke  of 
BoUon  (a\  and  succeeded  by  many  others  quoted  in  the 
argument  It  does  not  seem,  however,  to  be  necessary 
to  enumerate  them,  when  it  is  recollected  that  the  Coxxxt 
of  Common  Pleas  thought  the  case  too  clear  for  argu- 
ment, the  words  of  the  devise  being  *^  my  estate  of 
Ashton  ;"  Chichester  v.  Oxendon  (b).  And  the  principle 
is,  that  the  word  ^<  estete ''  does  not  merely  describe  the 
local  situation  of  the  lands  devised,  but  also  the  in- 
terest of  the  testetor  therein.  And  a  stronger  case  in 
support  of  the  argument  for  the  defendants  cannot, 
perhaps,  be  found  than  that  of  Doe  dem.  Child  v. 
Wright  (c),  wherein  the  devise  was  **  of  all  my  estete, 
lands,  &c.  known  and  called  by  the  name  of  the  Coal 
Yardf  in  the  parish  of  St.  GileSf  London : "  and  it  was 
held  that  the  subsequent  description  of  the  property 
particularising  it  did  not  prevent  the  word  <^ estete'' 
from  having  the  effect  attributed  to  it  in  the  cases  above 
alluded  to,  which'shew  that  it  is  sufficient  to  carry  the 

(a)  6  Mod.  106.  <6)  4  TaurU.  176. 

(c)  7  Etutf  259. 
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Fbiume  I.  fee,  unless  there  be  something  in  the  context^  or  other 

1841* 
l_^  parts  of  the  will,  to  qualify  its  import.     The  question^ 


J>oideiiu      therefore,  here  is.  whether  the  word  is  to  be  under- 
JLsAir 

▼•  stood  as  describing  the  quantity  of  interest  of  the  tes- 

Lkav»  ,  o  4  f 

tatrix  in  the  property,  or  its  local  situation  only,  or^  at 
all  events,  whether  the  meaning  is  not  left  in  too  great 
uncertainty  to  defeat  the  claim  of  the  heir  at  law,  which 
cannot  be  done  without  express  words,  or  necessary 
implication.  In  a  very  recent  case,  where  a  devise  of 
^^  all  my  copyhold  in  the  hamlet  oiHam  "  was  under  the 
consideration  of  this  Court,  the  language  employed  ia 
giving  judgment  is,  *^The  property  appears  to  us  to  be 
described  only  by  its  tenure  and  local  situation^  and 
that  these  words  of  description  do  not  include  the 
quantity  of  interest  in  the  testator;"  Doe  denu  Winder 
v.  Lames  (a). 

Little  can  be  collected  from  the  rest  of  the  will  to 
shew  the  intention  of  the  testatrix,  except  that  nothing 
unfavourable  is  discovered  towards  her  eldest  son  Ckru^ 
topher  (whose  eldest  son  and  heir  at  law  the  lessor  oc 
the  plaintiff  is),  or  to  abridge  his  power  of  disposition 
over  the  property;  the  residuary  clause  being  to  this 
effect,  *'  all  the  rest,  residue  and  remainder  of  my 
goods,  chattels,  rights,  and  credits,  personal  and  tes- 
tamentary estates,  wheresoever  and  whatsoever,  I  hereby 
give  and  bequeath  the  same  unto  my  son  Christopher 
Leatij  whom  I  do  make,  constitute,  and  appoint  my 
whole  and  sole  executor  of  this  my  last  will  and  tes- 
tament, in  paying  my  just  debts  and  legacies,  before 
given  in  and  by  this  my  will."  Whereas  the  testatrix 
is  very  minute  and  express  in  cutting  off  four  of  her 

(a)  1  A.  ^E.195,  S06. 
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children  with  a  legacy  of  Is.  each;  and,  as  to  tw6     ^ew  Series.  ; 
others,  there  is  a  beqaest  of  household  furniture  only. 
Christopher's  power  of  disposition  over   the  property      I>o«dem* 
would,  however,   be  effectually  abridged  by  so  con-  ▼• 

strulng   the  will  as  to  give  to  his  second  son  Thomas 
Lean  an  absolute  estate  in  fee  simple* 

Nothings  therefore,  further  appearing  elsewhere  in 
the  will  (beyond  what  has  been  noticed)  to  assist  in  the 
interpretation  of  the  clause  itself,  we  come  now  to  in- 
quire what  is  its  fair  meaning,  the  words  being  ^^  I  give 
and  bequeath  unto  my  son  Christopher  Lean,  an"  (not 
Wf)  <<  estate  called  Lease^  in  the  parish  of  Elidand^ 
during  his  natural  life."  And  it  seems  to  us  that  the 
clause  is  to  be  understood  as  if  the  expression  had  been 

•  

^  a  farm  called  Lease  in  the  parish  o£  BlislandJ* 

Then  come  the  words  on  which  so  much  reliance 
was  placed  on  behalf  of  the  defendants.     **  And,  afler 
his  decease,  I  give  and  bequeath  the  same  unto  his  son 
Thomas  Lean^  free,  of  legacies  and  mortgages.''    And 
the  argument  was,  that  ^^  the  same "  must  necessarily 
mean   '^the  same  estate,''  and  that  the  latter  clause 
should  be  read  as  if  it  had  stood  simply  thus;  ^^  and, 
after  his  decease,  I  give  my  estate  called  the  Lease  to 
his  son  Thomas  I^ean;^*  which,  it  was  said,  was  clearly 
sufficient  to  carry  the  fee  according  to  the  authorities 
before  referred  to.    It  is  obvious,  however,  that  this  is, 
in  effect,  an  assumption  of  the  whole  question.     For  it 
assumes  that  the  word  *^  estate,"  when  used  before,  was 
meant  to  designate  the  interest  of  the  testatrix  in  the 
thing  devised,  and  not  merely  to  describe  the  thing  in- 
tended so  to  be  devised.     We  are  of  opinion,  however, 
that  the  latter  is,  in  this  case,  the  true  construction,  or 
at  least  that  the  intention  of  the  testatrix  is  too  uncer- 
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fwmpwZ  iaioi  and  the  use  of  the  word  << estate"  too  ambigaoas, 

'  to  authorize  nt  in  holdmgi  under  the  circunistancesy  that 

I>o>^>n*  it  passed  the  fee  to  TAoma^  Zean  against  the  claim  of  the 

▼•  heir  at  law. 


LlAVa 


Some  observations  were  made  upon  the  words,  in  the 
clause  in  question^  *^  free  of  legacies  and  mortgages,* 
which,  taken  in  their  natural  and  plain  sense,  seem 
clearly  to  import  a  benefit  and  advantage  to  J^amos 
Lean^  and  to  be  directly  opposed  to  a  charge  or  incum- 
brance  which  might,  perhaps,  have  been  expected,  if  it 
had  been  the  intention  of  the  testatrix  to  ^ve  to  him  an 
estate  in  fee  simple :  whereas,  in  the  residuary  clause  in 
favour  of  Christopher^  in  which,  as  has  been  seen,  Uiere 
is  a  devise  of  the  property  of  the  testatrix,  including 
'^  personal  and  testamentary  estates,*'  such  charge  and 
incumbrance  are  found. 

It  was  argued,  indeed,  that,  as  the  testatrix  could  not 
devise  an  estate,  even  for  life,  free  from  such 'mortgages 
as  might  be  upon  it,  the  word  <*  free  ^  must  be  understood 
as  meaning,  ^  he,  the  devisee^  making  it  free  from " 
(f.  e.  discharging)  '*  the  mortgages."  But  it  did  not 
appear  that  the  estate  was  mortgaged :  and  this  is  too 
strained  an  interpretation  to  warrant  us  in  acting  on  it  to 
the  disherison  of  the  heir  at  law. 

Upon  the  whole,  we  are  of  opinion  that  the  lessor 
of  the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  plaintiS 
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Neale  against  Postlethwaite. 

C'RESSWELL  in  last  term  obtained  a  rule  nisi  for  By  rule  of 
J        .  .  n  ^*        J        o*      Court,  the  costs 

an  order  to  pay  monies  as  after  mentioned.     Sir  of  an  attorney 
jR  Pollock  now  shewed  cause ;  and  Cresnoell  was  heard  cH^nTwere 
in  support  of  the  rule,  citing  Jones  v.   Williams  {a).  '^^®"^^*" 
The  nature  of  the  case,  and  the  arguments,  will  suffi-  Master,  on  the 

°.  usual  under- 

ciently  appear  by  the  judgment.  taking  to  pay 

what  should 
Cur*  adv*  VuU*   be  found  due. 

The  Master 
having  made  his 

Lord  Demman  C.  J.,  in  this  term  {January  28th),  fj,e  nioney*not 

delivered  the  judgment  of  the  Court.  5S?h^Court 

In  this  case  the  bill  of  Shaw,  the  attorney  of  the  JJ^^h^cUenY  • 

plaintiff,  has  been  taxed  under  an  order  made  upon  the  should  pay 

the  money,  but 

usual  undertaking;  and  an  allocatur  has  been  made  by  thattheattomey 

should  abandon 

the  Master  for  1238/.  2$.  Sd.     The  money  not  having  his  right  to 
been  paid,  this  application  is  made  for  a  rule  of  Court  tachment;  the 
ordering  the  payment  to  be  made,  with  a  view  to  turn  pji^^for  2ch 
the  debt  into  a  judgment  debt  under  stat.  1  &  2  Vict.  ^^blTh^l^rney 
C.110.  5.  18.    And  this  is  resisted  on  the  ground  that  might  become  a 

°  judgment  cre- 

such  a  rule  was  never  granted  before  that  statute  passed,  ditor  under 

°  "^  Stat.  1  &  2  Fict. 

and  that  it  was  not  intended  by  that  enactment  to  change  c.  iio.  <.  is. 
the  practice  of  the  Court ;  that  the  attorney  has  at 
present  the  security  of  an  attachment,  and  ought  not  at 
once,  by  being  made  a  judgment  creditor,  to  gain  an 
advantage  over  the  rest  of  the  plaintiff's  creditors. 

We  think,  however,  that  this  case  is  within  the  in- 
tention of  the  statute,  which  is  a  beneficial  one,  and 
ought  to  have  full  effect  given  to  it.     That  no  such  rule 

(a)  nA.iE.  175.    See  p.  178. 
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VohmeL      should  have  been  granted  before  it  passed  is  natural 
1__   enough,  as  no  benefit  could  before  that  have  resulted 


Nkau  fcQuj  \^  -^Ve  may  reasonably  presume  that  an  attach- 
P^u-  ment  would^  under  the  circumstances  of  the  present 
case,  be  unavailing,  or  there  would  be  no  motive  for 
the  application ;  and  it  is  reasonable  rather  to  advance 
the  remedy  against  the  property  of  the  plaintiff  than  to 
drive  the  attorney  to  proceeding  against  his  person. 
And,  as  to  other  creditors,  we  are  not  informed  of  the 
existence  of  any;  but,  if  there  be  any,  and  they  have 
been  remiss  in  prosecuting  their  claims,  there  is  no  in- 
justice in  allowing  the  attorney  to  profit  by  his  superior 
activity.  An  attorney,  whose  bill  has  been  taxed  on 
an  undertaking  to  pay  what  shall  be  found  due^  is  a 
creditor  entitled  to  the  most  favourable  consideration. 


Ordered,  that  the  plaintiff  do  pay  to  the  said  Getnrge 
Shaw  the  sum  of  1238/.  2^.  Sd.j  pursuant  to  the 
rule  made  in  this  cause  on  Thirsday  the  14th 
day  of  June  in  Trinity  term  in  the  first  year  of 
her  present  Majesty,  and  the  Master's  allocatur 
thereon.  But  it  is  further  ordered,  that  the  said 
George  Shaw  shall  abandon  his  right  to  move 
for  an  attachment  against  the  said  plaintiff*  (a). 

(a)  See  Doe  t.  Amey,  8  U.  j-  W.  5C5. 
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Anderson  and  Others  against  Henry  Tow-    Monday/, 

Januatu  25tb. 
GOOD. 

IPRLE  obtained  a  rule»  in  this  term,  calling  upon  the  Three  actions 

•*-'  ^  were  brought 

plaintiffi;  to  shew  cause  why  all  further  proceedings  against  three 
-in  the  actions  of  Anderson  and  others  against  George  jointandseveral 
T</a^ood  and  of  Anderson  and  others  against  Peschier  ditioned  for  the 
should  not  be  stayed,  and  abide  the  event  of  the  trial  of  J?^e  m^."^^^^^^^^ 
this  cause;  and  that,  in  the  mean  time,  proceedings  in  of«jo»nt stock 

'  »  r  o  banking  com- 

this  and  the  other  two  actions  should  be  stayed.    By  the  P»ny-    After 

''  *^  the  declarations 

aflSdavits  in  support  of  the  rule  it  appeared  that  the  were  delivered, 

the  Court,  on 

three  actions  were  brought  against  the  obligors  of  a  motion  by  the 
joint  and  several  bond,  which  was  conditioned  for  the  ordered  that, 
good  behaviour,  &c.,  of  the  manager  of  a  joint  stock  pr^^"ng  in 
bankmg  company.  The  declaration  had  been  delivered  J^e*artions*he 
in  each  action :  and  it  was  stated  that  the  defendants  si^ouid  select, 

proceedings  in 

in  the  other  two  were  willini;  to  abide  the  event  of  this.    **»«  other  two 

^  should  be 

stayed  till  the 
.  first  was  tried  ; 

Sir  fV.  W.  FoUett  now  showed  cause.     There  is  no  defendants 
precedent  for  this  application.     Consolidation  rules  are  be  bound  by  the 
granted  in  actions  on  a  policy  of  insurance,  but  not,  as  ^^^^  ^^^  ^ 
is  here  asked,  binding  the  plaintiff  to  abide  the  event  of  ^/g^^iff^^ter 
the  cause  first  tried.    The  practice  in  ejectment,  which  is  ®"^?Jjl"^'  J?  *** 
a  fictitious  action,  and  in  which  the  defendant  is  allowed  disposed,  to 

proceed  in  the 

to  come  in  on  terms  prescribed  by  the  Court,  furnishes  other  two. 
no  analogy.  Here  the  first  action  will  not  determine  the 
damages  to  be  recovered  in  the  others.  It  does  not 
appear  that  the  parties  rely  on  the  same  defence.  Even 
if  the  plaintiffs,  after  succeeding  in  the  first  action,  are 
allowed  to  go  on  with  the  others,  they  will  have  been 
VOL.1.  K.s.  s 
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delayed,  and  may  so  lose  the  fruits  of  the  second  and 
third. 

£r^  contra.  The  defendants  consent  to  be  bound 
by  the  event  of  the  first  action ;  and  they  ask  only  that 
the  other  two  may  be  stayed  till  the  first  is  determined. 
It  is  not  asked  that  the  plaintiffii  shall  be  bound  by  the 
event,  or  abstain  from  proceeding  in  the  other  two 
actions  after  the  first  is  tried :  so  far,  the  rule  should  be 
moulded.  The  defendants  also  consent  that  the  plain- 
tiff shall  elect  which  action  they  will  proceed  in  first. 
They  will  recover  in  that  action,  if  they  succeed,  to  the 
extent  of.  the  whole  damage ;  and  for  that  they  may,  if 
they  please,  enter  up  judgment  against  the  remaining 
defendants.  They  may  gain  by  this  arrangement;  bitt 
they  cannot  lose,  either  in  time  or  in  amount  of  damagei. 


Per  Curiam  (a).    The  rule  may  be  made  absolute^  on 
the  terms  suggested  by  the  defendants'  counsel  {b).\ 

(a)  Lord  Denman  C.  J.,  LUlledale,  PatUsoHf  and  Coleridge  Js. 
(6)  The  rule  was  not  drawn  up  at  the  time  when  the  present  report 
was  prepared. 


Monday,         The  QuEEN  Qgainst  The  Inhabitants  of  Barnard 
•""•"^  '"'"  ^  Castle. 

nPHIS  case  is  noticed  here,  because  referred  to  in 
l^ASfE.  428.,  note  (a)  to  Begina  v.  The  Trustee 
of  the  Oxford  and  Witney  Turnpike  Roads :  but,  on  ex- 
amination of  the  points  decided,  a  report  of  it  is  thought 
unnecessary* 
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The  Queen  against  The  Inhabitants  of  Chaw-  wednetdmf, 

TON.  Janwry  27th. 

ON  appeal  against  an  ord^r  of  justices  removing  A  house  and 
¥X7"«.         »i         r  1  .  1      ^  .TY*  ^^  land  were  taken 

ntlltam  Bone  from  the  parish  of  Chcewtonj  Hants,  by  lease 
to  the  parish  of  New  Alresford^  in  the  same  county,  the  of  si,  months 
sessicms  quashed  the  order,  subject  to  the  opinion  of  this  ^y"  f /amwry 
Court  on  the  following  case-  ?-*;  (;«/„°t 

On  9th  December  1829,  the  pauper  entered  into  «» months  to 

*^      *^  six  months, 

the  following  agreement  with  Robert  Waight,  respect-  until  one  of  the 

said  parties 

mg  premises  in  the  parish  of  New  Alresfbrd,  mentioned  shaU  give  to 

1        .  the  other  of 

tberem.  them  six  ca- 

V  Articles  of  agreement  made  and  entered  into  this  notj^inwrit- 
9th  day  of  December  1829,  between  Bobert  might  of  '^f  ^na^c'Ta* 
NeoD  AJresford  in  the  county  of  Southampton,  builder,  of  a°^  "n^g/^^for 
the  one  part,  and   William  Bone  of  the  same  place,  every  six 

months;  the 

wheeler,  of   the  other  part,     first,   the   said  Bobert  first  payment 

to  be  made  on 

Weight  agrees  to  let,  and  the  said  WilUam  Bone  agrees  the  ist  day  of 
to  rent  and  take  of  him,  all  that  dwelling  house,  work  Hefd,  that  the 
shop,  yard,  garden,  and  premises  lately  erected  by  the  ^^^^^  of  were 
said  Robert   Waight  on  the  south  side  of  his  yard  in  ^^^^J^l"^ 
New  Alresford  aforesaid,  with  the  appurtenances,  for  the  calendar 
term  of  six  months  from  the  1st  day  of  January  next,  that  this  was  a 

.  taking  for  a 

and  so  on  for  six  months  to  six  months,  until  <»ie  of  the  year  at  least, 

,  J       by  which  a  set- 

said  parties  shall  give  to  the  other  of  them  six  calendar  tiement  might 

,,....  1.1  ^  be  gained  under 

months  notice  in  writing  to  determme  the  tenancy,  at  ^^^  q  g.  4. 
and  under  the  rent  of  13/.  for  every  six  months ;  the  first  ^*  ^  *  '* 
payment  to  be  made  on  the  1st  day  of  Jidy  1830 ;  free 
of  the  payment  of  all  rates  and  taxes.    The  said  William 
Bone  agrees  to  keep  the  premises  in  tenantable  repair 

s  2 
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Volume  L     (accidents  by  fire  and  tempest  only  excepted),  bdng 
1_  first  made  so  by  the  said  Robert  Waight^  and  bdng 


TheQuuK  allowed  bricks,  slate,  lime,  timber,  and  sand  for  that 
The  Inhabit,  purpose.  The  said  William  Bone  is  not  to  assign  or 
Cbawtov.  underlet  the  premises  without  the  consent  in  writing  of 
the  said  Bobert  Waight;  it  being  understood  that  the 
said  William  Bone  may  {ake  lodgers  whilst  he  occupies 
the  premises  himself.  Witness  our  hands.  Boberi 
Waight.     William  Bone.'* 

Under  this  agreement  the  pauper  entered  into  pos* 
session  on  the  1st  January  1880,  and  conUnued  to 
occupy  the  premises  mentioned  in  it  for  several  years. 
All  the  other  requisites  of  the  statute  6  G.  4.  c.  57* 
were  fully  complied  with ;  and  the  only  question  between 
the  parties  was,  whether,  under  the  above  agreement 
there  was  a  taking  and  renting  of  the  tenement  for  one 
whole  year,  within  the  intent  and  meaning  of  the  above 
statute. 

If  this  CouYt  should  be  of  opinion  that  such  renting 
and  taking  were  sufficient  within  the  meaning  of  the 
statute,  the  order  of  sessions  was  to  be  quashed ;  if  other- 
wise, to  be  confirmed. 

Chr.  Baxdinson  in  support  of  the  order  of  sessions. 
No  settlement  was  gained  in  New  Abresfordy  under  staL 
6  G.  4.  c.  57.  s.  2.  The  house  and  land  were  not  rented 
*'  for  the  term  of  one  whole  year;"  nor  was  there  a 
^^  yearly  hiring.''  The  pauper  could  have  withdrawn  at 
the  end  of  six  months,  on  giving  proper  notice.  The 
expression  in  Thompson  v.  Maberly  {a)  was  ^^  for 
twelve  months  certain,  and  six  months'  notice  after- 

(a)  2  Campb,  573. 
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wards  f  and  it  was  held  that  the  tenant  might  quit  at 
the  end  of  the  first  year,  giving  six  months'  notice. 
So»  here,  the  lease  is,  in  the  first  instance,  for  six 
months,  not  from  six  months  to  six  months.  [PcUte* 
sonJm  The  power  to  determine  does  not  abridge  the 
term ;  JR^x  v.  Herstmonceanx  (a).]  Wilson  v.  Abbott  (b) 
shews  that  the  Court  will  not  imply  a  taking  from  year 
to  year  merely  from  the  payment  of  rent  for  two  sue* 
cessive  half  years.  In  Harris  v.  Evans  (c)  the  terms 
of  the  lease  were,  ^'  to  hold  from  Michaelmas  day,  for 
one  whole  year,  and  so  for  two  or  three  years,  or  any 
such  further  term  of  years  as  the  said  ^  lessor  and  lessee 
<*  should  think  fit,  and  agree,  on  yielding  and  paying  for 
tbe  said  one  year,  and  from  thence  yearly  and  every  year, 
during  such  term  or  terms  as  shall  be  hereafter  granted, 
5Sl^  per  annum."  This  was  holden  to  be  a  lease  for  one 
year  only.  The  cases  are  collected  in  4  Bac.  Abr.  835, 
(7th  ed.).  Leases  and  Terms  for  years^  (L),  8. ;  and  it 
must  be  admitted  that  the  distinctions  are  rather  subtle. 
In  the  note,  p.  840.,  it  is  said  to  be  ^^  now  clear  that  a 
\sasefor  a  year j  and  soforsuchforther  term  as  the  parties 
shall  agree  upon^  or,  Jrom  year  to  year^  as  long  as  both 
parties  shaU  please^  is,  with  a  view  to  its  present  extent, 
a  lease  for  a  year  certain,  and  no  more."  Some  old 
cases,  particularly  Legg  v.  Strudwick  {d),  are  reviewed  by 
BvUer  J.  in  Birch  v.  Wright  {e).  ILittledcde  J.  re- 
ferred to  77ie  Bishop  of  Bathes  Case  (g).  Coleridge  J. 
mentioned  Doe  dem.  Chadbom  v.  (jreen  (A).]  If  the  last- 
mentioned  case  shew  conclusively  that  the  parties  were 

(a)  7  A  fr  (7.  551.  (b)  3  A  4f  C.  88. 

.   (c)  jimNer,  329.     S.  C,  I  WUs.  262.     See  note  (1)  to  the  case  in 
AnMer,  2d  (Blunt's)  ed.,  1828. 

(d)  9  Salk.  414.  (0  1  T.  R.  378.  380. 

{g)  6  JUp.  34.  a.  (A)  9  -rf.  §•  £.  658, 
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bound  here  for  two  successive  periods  of  six  months 
each,  still  the  two  periods  of  six  months  do  not  make 
up  a  year.  A  month,  without  more,  is  a  lunar  month ; 
Lacon  v.  Hooper  (a),  Rex  v.  Peckham  (6).  The  noticei 
indeed,  must  be  one  of  six  calendar  months ;  but  that 
is  not  necessarily  inconsistent  with  a  holding  for  two 
periods  of  six  lunar  months.  Suppose  the  letting  had 
been  for  two  months,  and  so  from  two  months  to  two 
months,  with  six  calendar  months'  notice,  the  two  months 
could  not  have  been  interpreted  to  be  calendar  months. 


Smirke  contra.  As  to  the  last  point:  the  first 
payment  is  to  be  made  on  1st  July  18S0;  which  is  at 
the  end  of  the  first  six  calendar  months.  It  cannot 
have  been  intended  that  paj^ent  should  be  made  in 
respect  of  a  period  which  had  expired  several  days  be- 
fore.    (He  was  then  stopped  by  the  Court) 

*  Lord  Denman  C.  J.  If  for  six  months  we  substi- 
tute a  half-year,  which  no  one  can  doubt  is  the  mean- 
ing, then  there  is  a  hiring  for  two  half-years,  which 
make  a  whole  year:  and  the  statute  is  satisfied. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  On 
reviewing  the  cases,  it  appears  that  there  is  a  contract 
for  two  periods  at  least  of  six  months.  Then  it  is 
suggested  that  the  months  must  be  lunar.  That  is  so 
generally,  except  in  the  case  of  mercantile  instruments, 
where  the  months  are  understood  to  be  calendar 
months.  But  here,  at  all  events,  the  reservation  as  to 
the  payment  of  rent  shews  that  calendar  months  are 


(a)  6  T.  R,  224. 


(6)  Carih,  406. 
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meant  Else  there  would  be  a  payment  of  about  28/. 
per  annum ;  and  the  pay  day  would  be  in  November^ 
after  the  first  year. 

Patteson.  J.  Prima  facie,  ^*  month  "  means  ^^  lunar 
month.''  But,  on  looking  at  the  whole  of  this  instru- 
ment, we  cannot  doubt  that  calendar  months  are  meant. 
Then  there  is  a  taking  for  two  successive  periods  of  six 
calendar  months ;  that  is,  for  a  year, 

Coleridge  J.  This  is  a  taking  for  a  year,  if  ^^  months" 
mean  ^^  calendar  months."  A  month,  without  more 
explanation,  would  be  taken  to  be  a  lunar  month :  but 
here  the  context  shews  beyond  doubt  that  calendar 
months  are  meant. 

Order  of  sessions  quashed. 
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The  Queen  against  The  Inhabitants  of  Alter- 

NUN. 

This  case  is  reported,  lOA.^^E.  699. 
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wcdnesdaf/.       The   QuEEN  agattist  The  Inhabitants  of  St. 

January  27th.  ^ 

John,  Margate* 

^m^'to\hc  O^  appeal  against  an  order  of  justices  removing 
appellant  parish  Jq^^  Gocher  and   his   family  from  the  parish  of 

on  his  examin- 

aUon,  at  which  St.  John  the  Baptist,  in  the  liberties  of  the  Cinque  Ports^ 
indenture  of  to  the  parish  of  Ploydai  in  Sussex,  the  sessions  quashed 
and^swore^to  ft's  the  order,  subject  to  the  opinion  of  this  Court  on  the 

execution,  and     /•  n 

that  the  con-      foUowmg  case. 

is^lnrthir        ^^  ^®  examination  of  the  pauper,  upon  \vhich  the 

he  was  bound     Qf^er  was  made,  he  stated,  "I  am  thirty  one  years  of 

under  it  to  C,  ^  ^ 

tiiathe  was  then  age,  and  was  bom  at  Old  Romney.     When  I  was  about 

fifteen  years  ^ 

old,  and  that  he  fifteen  years  old,  I  was  bound  apprentice  to  John  Clark 

in  the  appellant  of  Playden.    I  was  bound  until  I  should  attain  the  age 

^*^c  appei-  of  twenty  one  years ;  and  I  now  produce  the  indenture^ 

iTotke^of  ap.  ^^'^  ^^^  August  1821,  cxecutcd  by  both  parties,  and 

peal,  on  the  bv  mv  father.     The  consideration  was   15/.     I  served 

ground  that  the      -^       •^ 

pauper  did  not    ^fjg  whole  time,  and  resided  in  my  master's  house  at 

acquire  a  settle- 
ment in  the        Playden  during  the  same  service.     I  have  been  relieved 

appellant  parish  •  u  .u         *•  i> 

by  reason  of  hit  by  Margate  parish  three  times. 

apprentice  by  A  copy  of  this  examination  was  duly  sent  with  the 

dated  &c?  to  Order  of  removal  to  the  parish  officers  of  Playden,  who 
one  &c.,  and  by  thereupon  gave  notice  of  appeal,  and  stated  their  inrounds 

serving  &c.,  •         o  »^»^       '  o 

because  the        ^f  appeal  to  be  as  follows.    "  That  the  said  John  Gocher 

premium  of  15Z.  *  * 

was  paid  by        did  uot  acquire  a  settlement  in  the  parish  oi  Playden  by 

parish  officers, 

and  not  by  the 

pauper's  father,  and  « that  the  requisitions  of  the  sUtute  **  {56  G.  3.  c.  139.)  '*  made  for  the 

regulation  and  binding  of  parish  apprentices,  then  in  force,  were  not  complied  with." 

On  trial  of  the  appeal,  the  sessions  held  that  the  execution  of  the  indenture  was  not  ad* 
mitted  by  the  notice  of  grounds  of  appeal,  and  that  the  respondents  were  bound  to  b^ia 
by  proving  their  case ;  which  not  being  done,  they  quashed  the  order,  subject  to  a  case^ 
which  provided  that  the  order  of  sessions,  if  the  sessions  were  wrong,  was  to  be  quashed^ 
and  the  appeal  reheard. 

This  Court,  holding  that  the  execution  of  the  indenture  was  admitted,  and  that  the  ap- 
pellants ought  to  have  begun  by  establishing  their  objectioDj  quashed  the  order  of  sessions; 
but  did  not  send  the  case  back  to  be  reheard. 
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reason  of  his  being  bound  an  apprentice  by  indenture 
dated  SOth  Augusi  1821  to  one  John  Clarkj  and  by 
serving  under  the  said  indenture,  because  the  premium  of 
152.  paid  to  the  said  John  Clark  was  a  payment  made  by 
the  parish  officers  of  Old  Bovnney  in  the  said  county  of 
Kentj  and  not  by  the  father  of  the  said  John  Gocher^ 
and  that  the  requisitions  of  the  statute  made  for  the  re- 
gulation and  binding  of  parish  apprentices  then  in  force 
were  not  complied  with.''(a) 

Neither  the  indenture  nor  a  copy  of  it  was  sent  to 
the  appellants  at  any  time ;  nor  had  they  seen  it  until 
the  day  of  the  appeal.  At  the  hearing  of  the  ^peal  the 
respondents'  counsel  began  by  stating  his  case  and  read- 
ing the  examination  and  grounds  of  appeal;  and  he 
Aen  produced  an  indenture  of  apprenticeship  as  the 
document  referred  to  in  the  examination,  and  was  about 
to  have  it  read,  when  the  counsel  for  the  appellants  in« 
quired  who  produced  it.  The  counsel  for  the  respond- 
ents then  called  John  Gocher  the  pauper,  who  said  he 
produced  it,  and  had  given  it  to  the  attorney  for  the 
respondents.  The  counsel  for  the  respondents  then 
proposed  to  read  the  indenture,  alleging  that  the  appel- 
lants could  not  dispute  the  signatures  of  the  parties  to 
the  instrument,  inasmuch  as  its  execution  was  admitted 
by  the  terms  of  the  grounds  of  appeal.  The  appellants, 
on  the  other  hand,  contended  that  the  due  execution  of 
the  indenture  was  put  in  issue  by  the  grounds  of  appeal ; 
and  that,  as  it  appeared  that  there  was  an  attesting  wit- 
ness, that  witness  ought  to  prove  the  execution  in  the 
usual. way.  The  Court  decided  that  the  execution  of 
the  indenture  ought  to  be  proved*    The  counsel  for 
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the  respondents  then  withdrew  the  indenture^  and  con* 
tended  that  the  affirmative  lay  upon  the  appellants,  and 
called  upon  them  to  begin,  and  prove  their  case.  The 
Court  decided  that  the  appellants  were  not  bound  to 
begin;  and  they  required  the  respondents'  counsel  to 
proceed  with  his  case.  This  the  respondents  did  not 
do :  whereupon  the  order  was  quashed. 

The  principal  question  for  the  opinion  of  the  Court 
was,  whether  the  due  execution  of  the  indenture  was 
put  in  issue  by  the  grounds  of  appeal.  If  this  question 
should  be  decided  in  the  affirmative,  then  the  order  of 
sessions  was  to  be  confirmed,  unless  the  Court  should 
be  of  opinion  that  the  appellants  were  bound  to  bq^i 
in  which  case,  or  if  the  Court  should  be  of  (pinion  that 
the  due  execution  of  the  indenture  was  not  put  in  issue^ 
then  the  order  of  sessions  was  to  be  quashed  and  tho 
case  to  be  reheard. 


Homy  in  support  of  the  order  of  sessions.  The  exe* 
cution  of  the  indenture  was  not  admitted.  There  is  no 
ground  for  arguing  that  whatever  is  not  specifically  tra- 
versed is  admitted,  in  the  case  of  notices  of  appeal  under 
Stat.  4  &  5  ^.  4.  €r.  76.  s.  81.  Rex  v.  Hockwortky  (a) 
will  be  cited :  but  there  the  settlement  insisted  upon  by 
the  respondents  was  not  traversed,  and  a  subsequent  set- 
tlement alone  was  relied  on :  here  the  settlement  relied 
upon  by  the  respondents  is  disputed  generally,  though 
-specific  objections  are  taken.  The  objections  are  an- 
nounced as  to  be  taken  in  the  event  of  the  indenture 
being  produced.  In  Megina  v.  Whitley  Upper  {b)  the 
decision  seems  to  have  been  founded  on  the  particular 


(a)  1  A,4:E.  492. 


(6)  11^.^^.90. 
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language  of  the  objection,  which  was  thought  not  to  be 
sufficiently  specific.  Next,  even  if  the  execution  of  the 
indenture  was  admitted,  the  affirmative  was  thrown  on 
the  respondents,  the  appellants  having  denied  the  &ct 
of  compliance  with  the  requisites  of  the  statute.  [Lord 
Denman  C.  J*  Is  the  question  at  the  end  of  the  case 
correctly  put  ?  How  can  the  order  be  quashed,  and 
the  case  be  reheard  ?]  The  order  cannot  be  quashed; 
for  the  appellants  were  ready  to  go  on  with  the  case  if 
the  Court  had  not  decided  with  them. 


New  Seriet* 
1841. 

H  ■     I  III* 

The  QnuN 

V. 

The  Inhabit- 
ants of 
St.  John, 

MAaOATX. 


HodgeSf  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  The  cases  which  have  been 
mentioned  shew  that  this  notice  of  appeal  does  not  put 
in  issue  the  execution  of  the  indenture.  Where  parti- 
cular facts  are  specified  and  disputed,  all  other  facts 
alleged  in  the  examination  are  admitted.  Then  the 
appellants  by  this  notice  take  on  themselves  to  assert 
that  the  15/.  was  not  properly  paid :  and  they  had  to 
shew  that    The  notice  raises  no  other  point 

LiTTLEDALE  and  Patteson  Js.  concurred. 


Coleridge  J.  The  notice  signified  merely  that  the 
iqppellants  disputed  the  settlement  on  the  ground  that 
the  15/.  was  not  properly  paid. 

Order  of  sessions  quashed. 
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The     Birmingham,    Bristol    and     Thames 
Junction  Railway  Company  against  Locke. 

A  railway  act,  T|EBT.  The  declaration  alleged  that  defendant,  on 
c  lixix.,  soth  Naoember  1887s  being  a  proprietor  of  divers, 

enacted  that  the 

persons  who       to  Wit  fortj,  shares  in  the  Birmingham^  &c.  Company, 

had  subscribed  ,     ,_^ 

or  should  sub-  ]  was  indebted  to  plaintins  in  200^  for  certain  calls,  be- 
the  undertak-  ^^re  then  duly  made  by  plaintiffs  on  defendant,  of  divers 
Sf  ^r^i**  sums  of  money,  amounting  in  the  whole  to  the  last  men- 
company»  and    tioned  sum,  in  respect  of  the  said  shares  so  belonmnff 

should  pay  calli  »  r  o    o 

&c :  that  the      ^  him  (a). 
company  might  ^ 

raise  a  capitid»  to  be  divided  into  numbered  shares,  such  shares  to  be  vested  in  the  parties 
taking  the  same,  their  executors  &c.,  and  assigns,  in  proportion  to  the  simis  they  should 
contribute,  and  that  all  persons  who  had  subscribed  or  should  subscribe  for  shares  &c. 
should  be  entitled  to  proportionable  parts  of  the  net  profits ;  that  the  proprieiors  of  sharta 
might  sell  them,  and  that  the  conveyance  should  be  by  writing  duly  stamped,  a  memorial 
of  which  was  to  be  entered  in  a  book  by  the  company,  and  till  such  entry  the  sdler  should 
remain  liable  for  calls,  and  the  buyer  receive  no  profits. 

It  was  also  enacted  that  the  company  should  enter  in  a  book  the  names  of  the  persons 
who  should  then  be,  or  should  from  time  to  time  become,  entitled  to  shares,  the  number  of 
shares  to  which  the  persons  respecdwely  should  be  entitled,  and  the  amount  of  subscriptions 
paid  thereon :  and  that,  in  any  action  for  calls,  the  book  should  be  prima  fiicie  evidence  of 
the  defendant  being  a  proprietor,  and  of  the  number  and  amount  of  his  share. 

Also  that,  if  any  shareholder  should  neglect  or  refuse  to  pay  calls,  the  directors  might 
declare  his  shares  forfeited,  but  no  advantage  should  be  taken  of  the  forfeiture' till  a  certain 
notice  had  been  given,  and  the  declaration  confirmed  at  a  meeting. 

In  an  action  for  calls,  it  appeared  that  the  original  subscriptions  were  made  by  executing 
a  contract  under  seal,  conformably  to  the  standing  orders  of  the  houses  of  parliament ; 
the  subscriber  making  a  deposit,  and  having  a  scrip  receipt  given  to  him.  Defendant 
bought  shares  of  a  subscriber,  and  took  from  him  scrip  receipts,  each  of  which  certified 
that  the  holder,  having  signed  the  parliamentary  engagement,  and  agreed  to  pay  calls, 
was  the  proprietor  of  one  share  &c.  After  the  act  had  passed,  defendant  claimed  to  be, 
and  was,  registered  as  proprietor  of  the  shares,  the  vendor  of  the  shares  not  having  yet  been 
registered.  Defendant  afterwards  attended  a  meeting  and  claimed  to  vote,  but  was  not 
permitted  because  his  calls  were  unpaid.  He  never  signed  the  parliamentary  contract,  nor 
obtained  a  written  conveyance  of  the  shares. 

On  an  issue,  whether  or  not  ddfendant  was  a  proprietor  when  the  calls  in  question  were 
made,  which  was  after  his  being  registered :  Held,  that  defendant  was  such  proprietor. 

The  register  book,  produced  at  the  trial,  did  not  contain  the  amounts  of  subscriptions 
paid  on  the  respective  shares :  Held,  nevertheless,  that  it  was  prima  facie  evidence  of 
defendant  being  proprietor  of  the  shares. 

Before  the  meeting  at  which  defendant*s  vote  was  rejected,  the  company  gave  him  notice 
that  if  he  did  not  pay  his  calls  then  due,  by  a  day  named  (also  before  the  meeting,  and 
before  the  action  was  brought),  his  shares  would  be  declared  forfeited.  Defendant  did  not 
pay,  nor  was  the  forfeiture  confirmed : 

Held,  that  these  facts  did  not  enable  the  defendant  to  allege  that  his  shares  had  been 
forfeitedf  or  preclude  the  pUdntifls  from  treating  him  as  a  proprietor. 

(a)  There  were  other  counts,  on  which  a  nolle  prosequi  was  entered. 
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2.  That  defendant  was  not,  at  the  time  of  the  making   *___ 


of  such  respective  calls,  a  proprietor  of  the  said  shares    '^^  Birmino- 

*  IT      IT  ujMf  Bristol 

in  the  said  Birmingham^  &c.  Company,  in  manner  &c.     *«»d  Tbamss 

Junction  KaiU 
Issue  thereon*  way  Company 

3.  That  afterwards,  and  after  defendant  became  a  Locks. 
proprietor  of  the  said  shares,  and  after  the  said  calls 
had  been  so  made,  and  after  defendant  had  so  become 
indebted  to  plaintiffs  by  reason  of  the  nonpayment  of 
the  said  calls,  to  wit  on  11th  Naoemher  1836,  certain 
persons,  then  being  the  directors  of  the  said  company, 
and  then  having  authority  so  to  do^  declared  the  said 
shares,  of  which  defendant  was  such  proprietor  as  afore- 
said, to  be  forfeited  in  consequence  of  the  nonpayment 
by  defendant  of  the  said  several  calls.  Replication,  de 
injuria.     Issue  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  Guildhall 
sittings  after  Michaelmas  term,  1838,  the  following 
facts  appeared*  The  company  was  constituted  by  stat* 
6  &  7  ^.  4*  c.  Ixxix.,  local  and  personal,  public  (a),  which 
received  the  royal  assent  on  21st  June  1836*  Before 
the  act  passed,  certain  persons  became  parties  to  a 
written  engagement,  called  the  parliamentary  con- 
tract (&),  to  subscribe  in  certain  proportions  to  the  un- 

(a)  **  For  making  a  railway  from  the  basin  of  the  JTensington  canal  at 
JTeruingion  to  join  the  London  and  JSirmingham  and  Great  Western  rail- 
ways at  or  near  Holsden  Green  in  the  county  of  Middlesex,  and  to  be 
called  <  The  Birmingham,  Bristol  and  Thames  Junction  railway.'*'  llie 
material  clauses  are  stated  at  the  end  of  the  case :  pp.  267,  268.  note  (d), 
post. 

(6)  The  parliamentary  undertaking  was  an  indenture  between  certain 
persons  named  of  the  first  and  second  parts,  and  the  other  persons  whose 
hands  and  seals  were  subscribed  of  the  third  part.  It  witnessed  that  the 
several  parties  did  thereby  acknowledge  and  declare  that  they  had  sub- 
scribed the  several  sums  thereunder  set  opposite  to  their  respective  names, 
for  the  purpose  of  making  a  r&ilwayi  to  be  called  &c.y  such  railway  to 
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*__  IL  per  share  of  SOL^  and  received  in  return  a  scrip  cer- 


TheBiRiawo.  tificate  or  receipt     The  scrip  certificates  were  rega« 

HAlCy  BfttnOL 

mnd  TakUEM    IbtIj  numbered^  and  were  in  the  following  form. 

Jancdon  Rmil- 

wty  CompMiy     cc  Birmingham^  Bristol  and  Thames  Junction  Railway. 
Locks.  «  Certificate  20il  share.    No.  891. 

^*  The  holder  of  the  above,  having  signed  the  par- 
liamentary engagement,  and  having  agreed  to  pay  all 
calls  in  respect  thereof,  is  the  proprietor  of  one  share  in 
the  above  undertaking.    Londjon^  December  8tb,  1885. 

"  Henry  iMardj  i  Two  members  of 
^  J.  C.  Carpue^    i  the  committee. 
"  Entered.    John  Thompson!* 

The  defendant  was  not  one  of  the  original  proprie- 
tors :  but  he  purchased  forty  shares  of  original  pro- 


le«d  Ac  by  lucfa  line  and  with  such  branches  as  should  be  approred  of 
by  the  pxonsional  committee,  with  proper  wharfs  &c.,  and  other  works : 
the  same  to  be  made,  established,  and  conducted  in  such  manner  as 
shall  be  provided  for  by  an  act  or  acts  of  parliament,  to  be  applied  for  in 
the  next  session  &c.,  in  which  act  or  acts  it  is  intended  to  introduce  or  en- 
deaTour  to  procure  to  be  introduced  a  clause  making  the  subscribers  a 
corporate  body,  or  otherwise  saving  them  harmless  from  liability  beyond 
their  respective  subscriptions.  And  it  was  declared  that  the  said  com- 
mittee should  have  power  to  alter  the  termini  and  line  &c.,  and  to  deters 
mine  on  making  branches,  &c. ;  and  certain  discretionary  powers  were 
given  them  as  to  making  applications  to  parliament.  And  the  parties  of 
the  second  and  third  parts,  for  themselves,  their  heirs,  executors,  admi- 
nistrators, and  assigns,  and  to  the  extent  only  of  the  sums  respectively  set 
opposite  to  their  names,  did  covenant  with  the  parties  of  the  first  part 
(who  in  like  manner  covenanted  with  the  parties  of  the  second  part)  their 
executors  &c.,  to  pay  the  monies  subscribed  by  them  respectively,  within 
three  years  from  the  date  of  the  deed,  in  such  sums  and  to  such  persons 
and  at  such  places  and  times  as,  until  the  passing  of  the  act  or  acts, 
should  be  required  by  the  provisional  committee,  and,  after  the  passing 
of  the  act  or  acts,  as  the  directors  or  other  persons  authorised  by  the 
act  or  acts  should  appoint.  There  was  also  a  covenant,  in  case  of  the 
act  or  acts  not  passing,  to  contribute  toward  the  payment  of  expenses  in- 
curred or  to  be  incurred  for  surveysi  law  charges,  &c«,  in  proportion  to 
tha  tuma  respectively  subscribed. 
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pnalors  who  had  not  yet  been  registered  nnder  sedt  195;     J^ew  Serkt. 
and  he  received  the  scrip  receipts  from  the  vendors.  ^^*^* 

The  company,  after  the  act  passed,  issued  a  circular  ^^  Bumw^^ 

BAM,  BkUTOL 

to  the  subscribers,  requirmg  them  to  state  what  shares    and  Thamu 

Jiincti<ni  Rai^ 

they  held, '  in  order  to  their  being  roistered.     About   wiy  Compuiy 
the  beginning  of  August  1886,  the  defendant  called  at       .Lock*. 
the  company's  office,  and  signed  and  filled  up  the  foI« 
lowing  printed  form. 

^^  Birmingham,  Bristol  and  Thames 
Junction  Railway.  No.  1. 
"  Sir,  —  With  reference  to  your  circular  of  the  28th 
Juncj  I,  John  Jjocke^  Gentleman^  of  Heme  Hill,  Surrey, 
holding  forty  shares  of  the  Birmingham,  Bristol  [and 
J^mes  Junction  Railway  Company,  claim  to  be  re* 
gistered  as  a  proprietor  in  respect  of  the  certificates 
signed  by  WilUam  Gunston,  J.  C  Carpue,  Henty  Luard, 
William  6.  Sturch,  IL  Playfair,  John  Britton,  and  num- 
bered ''  &c.     (The  numbers  were  stated  below.) 

^^  I  am  &C. 

^^  John  Lode.'' 

At  the  same  time  he  left  the  original  scrip  certifi- 
cates. He  was  afterwards  entered  in  the  register,  kept 
under  sect.  125j  and  to  which^  the  corporate  seal  was 
affixed.  Certificates  of  the  shares,  under  the  common 
seal,  were  also  made  out  to  him.  These  certificates  did 
not  correspond  in  the  numbers  with  the  scrip  certi- 
ficates ;  and  it  appeared  that  the  company  were  in  the 
habit,  not  of  registering  the  shares  in  the  same  numbers 
as  the  original  certificates,  but  of  numbering  the  shares 
in  the  order  of  application  for  registration.  The  share 
certificates  were  ia  the  form  prescribed  by  sect  1 25. 

The  company  credited  all  the  parties  registered  with 
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The  BiRMiNo.       The  register  book  of  proprietors  was  produced  at  the 

RAM,  BftUTOL  ^  ° 

and  Thanks    trial ;  when  it  appeared  not  to  contain  the  amount  of 

Junctioii  Rail- 
way Company  the  subscriptions  paid  on  the  shares,    as   directed  by 

XxKnEK.       sect.  125.    It  was  objected  that,  for  this  reason,    the 

book  could  not  be  received  as  evidence  under  secL  1S2; 

but  the  learned  Judge  received  it,  subject  to  the  ob« 

jection.     The  defendant's  name  did  not  appear  in  the 

transfer  book,  kept  under  sect.  1S5;  but  evidence  was 

given  that  the  company  entered  in  this  book  transfers 

of  those  shares  only  which,  before  the  transfers,  had 

been  actually  registered  under  sect.  125. 

The  following  letter  was  sent  to  the  defendant 

"  Naoember  4th,  18S6. 
^^  Sir,  —  I  am  directed  to  request  that  you  will  be 
pleased  to  pay  into  the  London  and  Westminster  Bank, 
on  or  before  Friday  next  the  11th  instant,  the  instal- 
ment of  2/.  per  share,  due  on  the  forty  shares  for  which 
you  have  registered  as  proprietor :  and  I  am  further 
directed  to  inform  you  that,  in  the  event  of  your  not 
doing  so,  your  shares  will  be  declared  to  be  forfeited. 

"  I  am,  &c 
"  JoA/i  Thompson^  Secretary.*' 

The  forfeiture  was  not  confirmed  at  any  meeting, 
imder  sect.  130 ;  but,  at  one  meeting,  a  resolution  to 
confirm  it  was  negatived.  It  was  also  proved  that,  on 
8th  March  18S7,  the  defendant  attended  a  meeting,  and 
held  up  his  hand  to  vote  as  a  proprietor:  but  the  chair- 
man would  not  receive  his  vote,  on  the  ground  (sect. 
107)  that  he  had  not  paid  up  his  calls.  It  was  objected^ 
for  the  defendant,  that  the  company  could  not  now  be 
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allowed  to  dispute  the  fact  of  the  forfeiture;  and»  fur*     NewSeri^ 
ther,  that  the  defendant  was  not  proved  to  be  a  pro-       ' 


prietor,  inasmuch  as  (besides  the  objection  already  taken  ^*  Bi»KiKa- 
to  the  production  of  the  register  book)  he  was  neither    «nd  TaAMxt 

,  Junction  Rail-* 

an  original  subscriber,  entitled  as  such  to  be  r^stered  %ray  Compani^ 
under  sect  125,  nor  a  party  to  whom  shares  had  been  Locicie. 
transferred,  under  sect.  135,  and  there  was  na  other 
mode  of  becoming  a  proprietor^  A  verdict  was  taken 
for  the  plaintiff  with  leave  to  move  for  a  nonsuit. 
In  HiUay  term,  1839,  Sir  W.  W.  FoUett  obtained  a 
rule  nisi  for  a  nonsuit  or  a  new  trial.  In  last  Triniiy 
term  (a), 

Sir  J.  Campbelty  Attorney  General,  and  Shee  Seijt. 
shewed  cause.  First,  the  defendant  was  a  proprietor 
when  the  calls  were  made.  The  most  regular  mode  of 
registesing  the  proprietors  might  perhaps  be,  in  the  first 
instance,  to  enter  in  the  book,  under  sect  125,  only  the 
original  subscribers,  and  afterwards  to  enter  the  name  of 
the  person  to  whom  any  interest  was  transferred  according 
to  the  directions  in  sect  135.  But  here  the  party  has, 
at  his  own  request,  been  registered  as  a  proprietor  under 
sect  125  ;  and  he  cannot  now  dispute  that  he  is  a  pro« 
prietor.  It  is  not  necessary  to  prove  that  the  defendant 
was  a  subscriber:  it  is  sufficient,  under  sect  132,  to 
shew  that  he  is  a  proprietor ;  and  that  section  makes 
the  book  which  was  produced  prima  facie  evidence  of 
the  proprietorship.  It  is  objected  that  the  book,  under 
sect  125,  ought  to  shew  the  amount  of  the  subscrip** 
tion  paid,  and  that  the  book  produced,  for  want  of 
shewing  this,  is  not  such  a  document  as  the  act  con- 

"  (o)  Juru  9th  1840.     Before  Lord  Denman  C.  J.|  LiUledale,  PaUaon 
and  CoMdge,  Js. 

VOL.1.   N.  8.  T 
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Vohmt  z     tempIateSf  and  therefore  does  not  furnish  evidence  under 

1841 
1_  sect.  132.  Thebook  (a)  ofthe  places  of  abode,  kept  under 


^^^B^wt   P^'*  187>  o^  not  contain  this  statement;  and,  there* 

jS^to  aS.  ^^^  *^*^^  ^^^  ^^  ^  **^  '^^'^  *®  objection  does 
waj  Campuiy  not  arise.    But»  even  if  the  book  kept  under  sect  1S5 

Ixxaub  be  the  book  referred  to  by  sect  182,  still  an  inaccuracy 
of  this  kind  cannot  defeat  the  object  of  the  act ;  Him 
Southampton  Dock  Compamf  v.  Bickards  (ft).  So  fiur  as 
the  evidence  of  proprietorship  is  concerned,  it  is  im* 
material  what  sums  have  been  paid.  The  statute  does 
not  recognise  the  exbtence  of  any  shares  previously  to 
the  act  passing;  it  is  wholly  prospective:  the  party 
becomes  a  proprietor  by  what  takes  place  after  the  act 
passes ;  that  is,  in  this  instance,  by  his  being  received 
and  roistered  as  proprietor  by  the  company  at  his  own 
request  And,  further,  sect  182  does  not  exclude  other 
evidence;  the  defendant  may  be  proved  a  proprietor 
without  the  aid  of  the  statute,  as  the  publication  and  pro« 
prietorship  of  a  newspaper  may  be  shewn  without  the 
statutory  proof.  Now,  here,  the  defendant  has  claimed 
to  be  treated  as  a  proprietor;  and,  indeed,  he  actually 
attended  a  meeting  in  that  character.  If  he  had  received 
a  dividend,  he  could  not  have  denied  that  he  was  a  pro- 
prietor ;  but  the  same  argument  applies  to  any  as- 
sertion of  his  right  to  be  treated  as  such.  It  is  con- 
tended that  the  defendant,  not  having  been  a  subscriber 
before  the  act  passed,  could  become  so  only  by  a  transfer 
effected  under  the  forms  of  sect  185.  But  that  applies 
only  to  shares  already  registered.  The  first  registra- 
tion cannot  take  place  under  that  section.     It  is  true 

(a)  It  did  not  distinctly  appear,  on  the  argument,  that  this  book  was 
ineridence, 

(6)  1  Ifaii.  jt  (7.  448. 
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that  tecto*  1  and  S  speak  pf  persons  ^*  who  have  sub-     n^  SerUi. 
scribad  or  shall  hereafter  subscribe,"    That  shews  that        ^^^^* 
subscribers  existed  before  the  act  passed ;  but  not  that  ^^  Bi^mivo- 

RAM,  BRlfTOI* 

a  par^  cannot  become  a  proprietor!  before  the  first  re**    and  Thaxss 

•         •  Junction  R^ll- 

gistration,  by  being  substituted  for  an  original  subscriber,  w«j  Comptny 

The  words  <*  shall  hereafter  subscribe "  shew  that  the       Locvi. 

statute  contemplated  that  there  would  be  subscribera 

b^ond  those  in  the  original  parliamentary  contract. 

That  list  is  prepared  merely  to  satisfy  the  standing 

orders*     The  companyt  after  registering  the  defendant, 

eoold  not  have  refused  to  pay  him  dividends,  had  there 

been  any.     Sect*  SOS  requires  that  the  whole  of  the 

150|000/.  shall  be  subscribed  for,  before  the  compulsory 

powers  of  the  act  as  to  taking  land  shall  be  put  in  force: 

bot  it  does  not  make  the  subscribers  there  referred  to 

proprietors  of  shares;  that  can  be  done  only  under 

sect.  125#    The  original  subscriber,  who  has  transferred 

to  die  defendaptf  could  no  longer  claim*    He  is  merely 

a  party  who  has  signed  the  subscription  list,  not  a  pro* 

prietor.    Iq  strictness,  there  was  no  company  before  the 

act  passed*   It  is  not  essential  that  the  present  proprietor 

should  hold  shares.numbered  in  correspondence  with  the 

nambers  to  which  the  original  subscriber  was  entitled. 

Secondly,  no  forfeiture  has  taken  place,  the  provisions 
of  sect.  ISO  not  having  been  complied  with. 

Sir  W»  JV,  FolletU  Hoggins  and  Lockej  contra.  Per- 
sons may  be  proprietors  of  shares  under  this  act,  1.  by 
having  signed  the  original  contract,  2.  by  the  ac^ 
qeisition  of  shares  issued  by  the  company  after  the  act 
passed,  3*  by  purchase  from  a  registered  proprietor 
under  the  terms  prescribed  by  sect.  135.  [Patteson  J* 
There  may  also  be  a  title  by  legal  transmission.]    The 

T  2 
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Volume  L      defendant  is  not  shewn  to  be  a  proprietor  In  any  of 

[__  these  modes.    He  could  not  be  made  so  by  purchasing 

The  BiMtiMG-  scrip  receipts  before  the  r^istration.    The  only  l^gal 
and  Thamis    mode  of  becominiT  a  proprietor  before  the  act  passed 

Junction  RmI-  ^   /^       ^     ^  *^ 

way  Company  was  by  subscribing  the  parliamentary  contract.  That 
Locke,  Subscription  is  represented  on  the  other  side  as  a  pro- 
ceeding taken  merely  in  compliance  with  the  stand- 
ing orders  of  the  two  houses ;  but  a  strict  observance 
of  the  orders  on  this  point  is  important,  their  object 
being  that  a  honk  fide  contract  should  be  entered 
into  by  responsible  persons.  Sect  1  enacts  that  the 
persons  '<  who  have  subscribed  or  shall  hereafter  sab« 
scribe  towards  the  said  undertaking  "  shall  be  the  com* 
pany.  Sect.  S  empowers  the  company  in  future  to  raise 
money  by  shares,  and  enacts  that  all  persons  &c.,  their 
successors,  executors,  administrators  and  assigns,  ^*  who 
have  subscribed  or  shall  severally  subscribe  for  one  or 
more  share  or  shares,  or  such  sum  or  sums  as  shall  be 
demanded  in  lieu  thereof,  towards  the  said  undertaking** 
shall  be  entitled  to  proportionable  parts  of  the  net 
profits  &c.  These  are  the  modes  in  which  a  party 
may  become  interested  in  the  undertaking  as  a  sub« 
scriber;  the  legislature  evidently  did  not  contemplate 
that  any  persons  could  have  become  proprietors  by  pur- 
chase of  scrip.  So  sect.  129  speaks  of  the  '*  parties 
who  have  subscribed  or  who  shall  hereafter  subscribe  ** 
for  or  towards  the  undertaking.  And  sect.  206  recites 
that  four  fifths  of  the  sum  required  for  making  the  rail* 
way  have  **  been  already  subscribed  for  by  several  per- 
sons, under  a  contract  binding  themselves,  their  heirs^ 
executors,  administrators,  and  assigns,  for  the  payment 
of  the  several  sums  by  them  respectively  subscribed 
for."     That  liability,   by  an  engagement  under  seal, 
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could  not  be  transferred  by  a  sale  of  scrip,  so' as  to  make    ifem  Senet. 

1  fi4«1 

the  purchaser  a  subscriber  in  lieu  of  the  party  who  had  * 


signed   the  parliamentary  contract.     Whether  or .  not   "^^  Birmiho- 

"  ^  BAM,  Bristol 

there  might  be  an  equitable  assignment  of  the  interest^    A°d  Thamss 

Junction  Rail* 

18  a  different  question,  and  not  now  material*  Sect.  1 35  way  Company 
regulates  the  mode  of  becoming  a  proprietor  by  pur«  Locki, 
chase,  and  requires  that  the  conveyance  be  by  writings 
duly  stamped,  of  which  a  memorial  is  to  be  entered  in 
a  book  to  be  kept  for  that  purpose;  and,  until  such 
entry,  the  seller  is  to  remain  liable  for  all  future  calls^ 
and  the  purchaser  to  have  no  share  in  profits.  The 
argument  for  the  plaintiff  would  shew  that  two  persons 
at  once  might  be  liable  to  calls  on  the  same  share.  It 
is  contended  that  sect.  135  relates  only  to  transfer  of 
shares  registered  under  the  act ;  but  it  may  be  inferred 
from  these  enactments  that  the  legislature  did  not  mean 
to  sanction  any  transfers  made  without  legal  formality. 
It  has  not,  in  terms,  sanctioned  any  previous  transfer* 
{Patteson  J.  The  case,  after  all,  turns  on  the  con« 
struction  of  sect.  125.  It  was  intended  by  that  clause 
to  create,  on  the  passing  of  the  act,  an  original  register 
of  the  persons  then  entitled  to  shares.  The  question  is, 
who  are  such  ?]  That  is  so.  The  book  produced  in 
this  case  was  not  a  register  made  up  according  to 
sect  125,  for  it  did  not  shew  the  amount  of  sub* 
scriptions  paid  on  the  shares:  it  was  not  therefore 
evidence  of  proprietorship,  and  of  the  number  and 
amount  of  shares,  within  sect.  132,  which  clearly  re* 
fers  to  the  book  prepared  under  sect.  125,  not  the  book 
described  in  sect  127.  The  Cheltenham  and  Great 
Western  Union  Railway  Act,  6  &  7  W^.  4.  c.  Ixxvii.  (local 
and  personal,  public),  has  a  clause  (sect.  138}  making  a 
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rohtme  L      gitnikr  book  evidence^  in  nearly  the  same  terms  (tf)«    In 

^^^^'        The  SouthampUm  Dock  Company  v.  Richardi  (6)  it  wu 

The  BiRMiKG.  held  that  the  register  book,  under  a  similar  clause  in 

RAM,  BftlSTOL 

mnd  Thanks    8tat«  6  &  7  ^.  4.  c,  xxix.^  local  and  personal,  public  (the 

w«y  Company   Southampton  Dock  Act))  was  evidence,  notwithstanding 

l^^,^        the  omission  of  some  matters  which  it  should  have  oon- 

tained  according  to  the  act ;  but  there  no  error  appeared 

in  the  entries  relating  to  the  defendant. 

The  making  over  shares  before  the  statute  passed, 
by  handing  scrip  certificates,  was  an  act  of  gambliogf 
and  void,  unless  the  legislature  has  since  ratified  lU 
Such  transfer,  at  the  holder's  option,  without  the  au- 
thority of  parliament,  has  several  times  been  treated 
as  a  mark  of  illegality  in  companies  which  have  sano* 
tioned  it ;  Josephs  v.  Pebrer  (c),  Duvergier  v»  Felkraoi  (d), 
Blundell  v.  Winsor{e)\  which  two  last  cases  were 
after  the  repeal  of  the  Bubble  Act,  6  6.  1«  cr.  18, 
sects.  18,  19,  by  sUt  6  G.  4.  c.  91.  The  defendant 
is  not  estopped  from  raising  this  objection;  for  he 
cannot  be  taken  to  have  affirmed  by  his  conduct  a 
proceeding  in  itself  illegal.  And,  if  it  was  impossible 
that  he  could,  under  the  circumstances,  legally  acquire 
an  interest  in  the  shares,  his  acts  evincing  that  he 
thought  he  had  such  interest  can  make  no  difierenoe; 
Vice  V.  Lady  Anson  {g).  It  is  not  to  be  assumed  that 
the  legislature  meant  to  sanction  the  irregular  traffic 
which  the  plaintiffs  are  attempting  to  set  up:  express 
words  would  be  necessary  to  satisfy  the  Court  of  such 

(a)  Cheltenham  RaUway  Company  v.    'Price,  9  C  ^  P.  55.  ^  was  here 
referred  to.     See  p.  58. 

(6)  1  Man.  If  G.  448.  (c)  3  J7.  {-  C.  639. 

(d)  5  Bing.  248.     Affirmed  on  error,  10  B,  j;  C.  826. 
(0  SSim,  601. 
(^)  7  A  fr  C.  409.    &C,atN,  P.,  Moo.  $•  M.  96. 
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an  intention.     The  observations  in  Lord  Tenterderis  ^ewSerku 
judgment  in  Jlie  Strafford  and  Moreton  Bailway  Com-' 

pamf  V.  Straiton  {a)  apply  to  this  part  of  the  case.  ^^  BifcMnia. 

Cur.  adv.  vuU.  "^  THAMEt 

Jimctioii  Rail- 
way Compaiiy 

Lord  Denman  C.  J.,  in  this  term  (January  ISth),       ^2l 
delivered  the  judgment  of  the  Court 

Some  objections  to  the  plaintiffs'  right  to  recover  in  this 
case  arose  from  the  mode  of  keeping  the  register  book. 
They  have  been  considered  and  disposed  of  in  the  Ex- 
chequer Chamber,  in  the  case  of  The  London  Grand 
Junction  Railway  Company  v.  Freeman  (b)^  where  such 
book  was  held  to  be  primfi  facie  evidence,  though  irre- 
gularly kept ;  and  that  the  holders  of  scrip  certificates 
were  properly  entered,  before  the  passing  of  the  act,  as 
proprietors  in  the  undertaking,  though  they  had  neither 
signed  the  parliamentary  contract  nor  been  originally 
subscribers. 

It  was  also  objected  that  the  Company  had  precluded 
itself  from  treating  the  defendant  as  a  proprietor,  by 
declaring  (through  its  directors)  his  shares  forfeited  for 
non-payment  of  former  calls.  But  the  forfeiture  does 
not  attach  till  it  has  been  reported  to,  and  sanctioned 
by,  a  general  meeting  of  proprietors :  and  the  Court  of 
Exchequer  has  held  that  notice  of  forfeiture  does  not 
excuse  from  payment  of  calls ;  Edinburgh  and  Leith 
Railway  Company  v.  Hebblemhite  (c). 

The  rule  must  be  discharged. 

Rule  discharged  {d). 

(a)  iB.^Ad.  51S. 

(6)  3  Man,  ^  G.  606.  S.  C.  3  Scott^t  New  Rip.  705.  Argued,  D*- 
cember  7tb  and  9tb,  1840i  judgment  givan  tbe  day  before  Uie  judgment 
above  reported. 

(c)  6M.i  W.  707. 

(d)  The  material  clauses  of  stat  6  &  7  W.  4.  c.  Ixxix.  (local  and  per- 
sonal,  public,)  are  as  follows.  '^ 

T  4? 
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Volume  h  Sect.  !•  Tbat  certain  penons  Dtmedy  «  and  all  other  persons  and  coi^ 

]841»  poratioDs  who  hare  subscribed  or  shall  hereafter  subscribe  towards  the 

said  undertaking,  and  their  sereral  and  respectiTe  successors,  eiecaton. 


^    iKXiMo-   administrators,  and  assigns,  shall  be  and  they  are  hereby  united  into  a 

HAM,  ISaiSTO^ 

and  Thames     company  for  making  and  maintaining  the  said  railway,**  &c. 
Junction  Rail-        Sect.  S.  <*  That  it  shall  be  lawful  for  the  said  company  to  raise  amongst 
J         P>**/    themselves  any  sum  of  money  for  making  and  nuuntaining  the  said  rail- 
Loa»«  way  and  other  works  by  this  act  authorised,  not  exceeding  in  the  whole 

the  sum  of  150,00021,  the  whole  to  be  divided  into  shares  of  SO^  each; 
and  such  shares  shall  be  numbered,  beginning  with  number  one,  in 
arithmetical  progression,  and  every  such  share  shall  be  distinguished  by 
the  number  to  be  applied  to  the  same,  and  the  said  shares  shall  be  and 
they  are  hereby  vested  in  the  several  parties  taking  the  same,  and  their 
several  and  respective  successors,  executors,  administrators,  and  assigns, 
to  their  proper  use  and  benefit,  proportionably  to  the  sum  which  they 
shall  severally  contribute ;  and  all  persons  and  corporations,  and  their 
several  and  respective  successors,  executors,  administrators,  and  assigns, 
who  have  subscribed  or  shall  severally  subscribe  for  one  or  more  share  or 
shares,  or  such  sum  or  sums  as  shall  be  demanded  in  lieu  thereof,  to« 
wards  the  said  undertaking  and  other  the  purposes  of  the  said  subscrip* 
tion,  shall  be  entitled  to  and  receive,  in  proportionable  parts  according 
to  the  respective  sums  so  by  them  respectively  paid,  the  net  profits  and 
advantages  which  shall  arise  or  accrue  from  or  by  the  rates,  tolls,  and 
other  sums  of  money  to  be  received  by  the  said  company,  as  and  wbea 
the  same  shall  be  divided  by  the  authority  of  this  act.** 

Sect,  107.  Hiat  no  **  proprietor  of  any  share  **  on  which  any  call  shall 
have  been  made  shall,  after  the  day  appointed  for  payment,  vote  at  any 
meeting  of  the  proprietors  till  the  call  shall  have  been  paid. 

Sect.  135.  *'  That  the  said  company  shall  and  they  are  hereby  required, 
at  their  first  or  some  subsequent  general  meeting,  and  afterwards  from 
time  to  time  as  occasion  may  require,  to  cause  the  names  of  tlie  several 
corporations,  and  the  names  and  additions  of  the  several  persons,  who 
shall  then  be  or  who  shall  from  time  to  time  thereafter  become  entitled 
to  shares  in  the  said  undertaking,  with  the  number  of  shares  which  they 
are  respectively  entitled  to,  and  th&  amount  of  the  subscriptions  paid 
thereon,  and  also  the  proper  number  by  which  every  share  shall  be  dis- 
tinguished, to  be  fairly  and  distinctly  entered  in  a  book  to  be  kept  by- 
the  said  company,  and  after  such  entry  made  to  cause  their  common  seal 
to  be  affixed  thereto ;  and  the  said  company  shall  from  time  to  time 
cause  a  certificate  or  ticket,  with  the  common  seal  of  the  said  company 
affixed  thereto,  to  be  delivered  to  every  such  proprietor  on  demand, 
specifying  such  share  or  shares  to  which  he  is  entitled  in  the  said  under- 
faking  ;  **  such  certificate  to  be  primi  fade  evidence  of  title  to  the  shares, 
but  the  vrant  thereof  not  to  prevent  the  proprietor  from  selling.  A  form- 
of  certificate  (under  the  common  seal  of  the  company)  is  added,  stating 
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* 

that  *'  A*  B.  of  — ^  if  the  proprietor  of  the  share  or  shares,  Number      Sew  Seriet* 
— —  **  of  the  company,  subject  to  the  rules  &c  of  the  company.  1841. 

Sect.  127.  '*  That  the  said  company  shall,  in  some  proper  book  to  be 


provided  by  the  said  company  for  that  purpose,  enter  and  keep  a  true         ^    laMiNG- 
account  of  the  places  of  abode  of  the  several  proprietors  of  the  said  un-     and  Thames 
dertaking,  and  of  the  several  persons  and  corporations  who  shall  from    Junction  Rail- 
time  to  time  become  proprietors    thereof  or  be  entitled  to  any  share    ^'^      ™^  ^ 
therein ;  and  every  proprietor  of  the  said  undertaking,  or  (in  case  of  a  Lockk, 

corporation)  the  clerk  or  [agent  of  such  corporation  duly  appointed,  may 
at  all  convenient  times  have  recourse  to  and  peruse  such  books  gratis, 
and  may  demand  and  have  copies  thereof  or  of  any  part  thereof,  paying 
at  and  after  the  rate  **  &c. ;  and  if  the  secretary  or  clerk  of  the  said 
company,  or  person  in  whose  custody  the  said  book  shall  be,  refuse  to 
,  pcnnit  any  such  proprietor,  or  the  clerk  or  agent  of  any  such  corporation 
as  aforesaid,  to  peruse  such  book  at  any  reasonable  time,  or  shall  refuse 
to  make  such  copy  within  a  reasonable  period,  on  being  paid  as  aforesaid^ 
be  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  5L 

Sect.  189.  <*  That  the  several  parties  who  have  subscribed  or  who 
diall  hereafter  subscribe  for  or  towards  the  said  undertaking  **  shall  pay 
the  sums  by  them  respectively  subscribed  for,  or  such  parts  thereof 
as  shall  from  time  to  time  be  called  for  by  the  directors,  at  such  times  &c» 

Sect  ISO  enacts  **  That  the  said  directors,  shall  have  power  from 
time  to  time  to  make  such  calls  of  money  from  the  subscribers  to  and 
proprietors  of  the  said  undertaking  for  the  time  being,  to  defray  the  ex- 
penses of  and  to  carry  on  the  same,  as  they  from  time  to  time  shall  find 
necessary : "  then  follow  regulations  as  to  making  and  paying  calls  (see 
t,  139),  and  an  enactment  that,  if  any  owner  or  proprietor  for  the  time 
being  of  any  share  shall  neglect  or  refuse  to  pay  his  rateable  proportion 
of  the  Monies  to  be  called  for,  the  company  may  sue  for  and  recover  the 
same  &c.,  or  the  said  directors  may  declare  the  shares  belonging  to  such 
owner  to  be  forfeited,  and  order  the  shares  to  be  sold :  "  provided  never«> 
theless,  that  no  adtantage  shall  be  taken  of  any  forfeiture  of  any  share  in 
the  said  undertaking  until "  notice  shall  have  been  given  to  the  owner 
(as  the  clause  particularly  directs)  **  that  such  share  hath  been  declared 
forfeited :  **  <*  nor  until  a  declaration  of  forfeiture  of  the  said  directors 
shall  have  been  confirmed,  either  at  a  general  or  special  general  meeting 
of  the  said  company,**  to  be  held  after  the  expiration  of  three  mouthy 
from  the  day  of  notice. 

Sect.  1S2.  <<  That  in  any  action  to  be  brought  by  the  said  company 
against  any  proprietor  for  the  time  being  of  any  share  in  the  said  undeiw 
taking,  to  recover  any  money  due  and  payable  for  or  in  respect  of  any 
call,  it  shall  be  sufficient  for  the  said  company  to  declare  and  allege  that 
the  defendant,  being  the  proprietor  of  a  share  in  the  said  undertaking,  ia 
indebted  to  the  said  company  in  such  sums  of  money  as  the  calls  in 
arrear  shalPamount  to  for  a  call  or  so  many  calls  of  such  sums  of  money 


S70 


B.  R.    HILARY  TERM, 


Volume  L 
1841. 

The  BiftMtva- 

BAK,  BRtlTOt 

and  Thamis 
Junction  RaiU 
way  Company 

T. 

Locxt. 


ttpon  a  share  belonging  to  the  said  dtfimdant,  whereby  an  action  htlh 
accrued  to  the  said  company  by  rirtue  of  this  act,  without  setting  fbrth 
the  special  matter  $  and  on  the  trial  of  such  action  it  shall  only  be  neces- 
sary to  prore  that  the  defendant,  at  the  time  of  making  such  respective 
calls,  was  A  proprietor  of  e  share  in  the  said  undertaking,  and  that  such 
call  was  in  fact  made,  and  that  such  notice  was  given  as  Is  directed  by 
this  act,  without  proving  the  appointment  of  the  directors  who  made  such 
calls,  or  any  other  noatter  whatsoever ;  and  the  said  company  shall  there- 
upon be  entitled  to  recover  what  shall  appear  due,  including  Interest^ 
computed  as  aforesaid,  on  such  calls,  unless  it  shall  appear  that  any  such 
call  exceeded  5L  per  share,  or  was  made  payable  before  the  expiration  of 
three  calendar  months  firem  the  day  appointed  for  payroeit  of  the  last 
preceding  call,  or  that  notice  was  not  given  as  hereinbefore  required; 
and  in  order  to  prove  that  the  defendant  was  a  proprietor  of  such  share 
in  the  said  undertaking,  as  alleged,  the  production  of  the  book  in  which 
the  said  company  is  by  this  act  directed  to  enter  and  keep  the  names  and 
additions  of  the  seveial  proprietors,  fWmi  time  to  time,  of  shares  in  the 
Mud  undertaking,  with  the  number  of  shares  they  are  respectively  entitied 
•o,  and  of  the  places  of  abode  of  the  several  proprietors  of  the  said 
undertaking,  and  of  the  several  persons  and  corporations  who  shall  from 
time  to  time  become  proprietors  thereof  or  be  entitied  to  shares  therein, 
shall  be  primA  fade  evidence  that  such  defendant  is  a  proprietor,  and  of 
the  number  and  amount  of  his  share  therein.*' 

Sect  1S5.  ''.That  it  shall  be  lawftil  for  the  several  proprietors  of  shtrei 
in  the  said  undertaking,  and  their  respective  executors  and  administraton 
and  successors,  to  sell  and  dispose  of  any  shares  to  which  they  shall  be 
entitied  therein,  subject  to  the  rules  and  conditions  herein  mentioned ; 
and  the  conveyance  of  such  shares  shall  be  by  vrriting,  duly  stamped,  and 
may  be  in  the  following  words  or  to  the  lilce  effect  **  (adding  a  fotn)  : 
the  deed  or  conveyance  to  be  kept  by  the  company  or  their  secretary  or 
clerk,  who  shall  enter,  in  some  book  to  be  kept  for  that  purpose,  a  me- 
morial of  such  transfer  and  sale :  **  and  until  such  memorial  shall  have 
"been  made  and  entered  as  before  directed  the  seller  thereof  shall  remain 
and  be  held  liable  for  all  future  calls,  and  the  purchaser  shall  have  no  part 
or  share  in  the  profits  of  the  said  undertaking,  nor  any  interest  In  respect 
of  such  share  paid  to  him,  nor  any  rate  in  respect  thereof  as  a  proprietor 
of  the  said  undertaking.  ** 

Sect  206  recites  that  the  probable  expense  of  making  the  railway  &c. 
will  be  150,000t,  and  that  more  than  fbur  fifths  thereof,  or  12O,O0O2.» 
has  already  been  subscribed  for  (see  p.  864,  antS) ;  and  enacts,  '<  that 
the  whole  of  the  said  sum  of  150,000/.  shall  be  subscribed  for  in  like 
manner,**  before  any  of  the  powers  given  by  the  act  for  compulsory 
taking  of  land  shall  be  put  in  force. 
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The  London  Grand  Junction  Railway  Company 
against  Robert  Hay  Graham. 

The  Same  against  GuksxoN. 

IN  the  first  of  these  causes  the  plaintiffs  sued  in  debt  A  raiiwmyact, 
6  &  7  fT.  4* 

for  calls  on  twenty-five  railway  shares,  of  which  c.  dr.,  enacted 

defendant  was    registered  as  the  proprietor.      Pleas:  whoAo/^"' 

Never  indebted ;  and  that  defendant  was  not  proprietor  J^^^  ^^ 

of  the  shares.     On  the  trial,  before  Lord  Denman  C.  J.,  ^  ^"^"^f^ 

'  'the  undertak- 

at  the  sittings  in  London  after  Michaelmas  term,   18S9,  >og>^(i  their 

^  successors,  &c., 

it  appeared  that  the  company  was  formed  under  stat  snd  assigns, 

^      ^  .  should  be  the 

6  &  7  fT.  4.  c.  civ.,  local  and  personal,  public  (a) :  that  company  for 

making  &c.  the 
railway,  aud 
might  raise  among  themselves  600,000/.,  to  be  divided  into  50/1  shares,  which  were  thereby 
vested  in  the  parties  taking  the  tame,  and  their  respective  successor*  &c.,  and  assigns :  and 
that  every  person,  &c.,  and  their  successors,  &c.,  and  assigns,  who  had  subscribed  or  should 
subscribe  for  shares«  or  such  sums  as  should  be  demanded  in  lieu  thoreof,  towards  the 
undertaking,  should  be  entitled  to  profits  &c. 

Also  that  the  company  should,  at  a  meeting,  and  At>m  tldaa  to  time  afterwards,  enter 
in  a  book,  to  be  kept  by  them,  the  names  and  additions  of  the  persons  who  should  then  be, 
or  should  thereafter  from  time  to  time  become,  entitled  to  shares,  and  the  number  of  shares 
held,  and  the  amount  of  subscription  paid  by  each.  Power  was  given  to  the  company  to 
make  calls,  and  recover  the  amount  by  action ;  and,  in  actions  for  calls,  the  book  was  to 
be  prim&  facie  evidence  that  the  party  registered  therein  was  a  proprietor*  and  of  the 
number  and  amount  of  his  shares. 

The  act  also  empowered  proprietors  to  sell  their  shares ;  the  conveyance  to  be  in  a  certain 
written  or  printed  form,  and  stamped,  and  a  memorial  thereof  to  be  entered ;  and  till  such 
entry  the  seller  was  to  remain  liable  for  callif  and  the  buyer  have  no  right  to  profits. 

Certain  compulsory  powers  were  given  to  the  company ;  but  the  act,  reciting  that  a  part 
of  the  600,000^  had  already  been  subscribed,  forbade  the  eztrdae  of  such  powers  till  the 
whole  amount  should  have  been  subscribed  for  in  like  manner. 

Before  the  passing  of  the  act  A,  and  B»  became  respectively  posMssed  of  scrip  certificates 
of  certain  shares  which  had  belonged  to  subscribers.  The  certificates  stated  respectively 
that  the  holders,  having  signed  the  parliamentary  contract  required  by  the  standing  orders, 
and  agreed^to  pay  all  calls,  were  the  proprietors  of  shares  &c.  ji.  and  B.  had  not  signed 
the  contract,  nor  executed  any  formal  subscription  to  the  undertaking.  After  the  passing 
of  the  act,  the  company  advertised  for  holders  of  scrip  to  bring  it  in  to  be  registered.  A, 
and  B.  brought  in  their  certificates  accordingly ;  and  the  shares  were  registered  in  their 
respective  names.  No  memorial  of  A  sale  to  cither  was  ever  entered*  A.  afterwards  at- 
tended a  half  yearly  meeting  of  the  company }  and  Bt  paid  a  call  on  his  shares. 

In  actions  against  A,  and  B,  for  calls, 

'Held,  that  &e  absence  of  proof  as  to  subscription,  and  the  want  of  a  memorial,  did  not 
prevent  A.  or  B,  from  being  liable  as  a  proprietor. 

Also,  that  the  book,  containing  the  requisite  particulars  as  to  ^.  and  B.,  was  evidence 
against  them,  though  it  did  not  contain  the  names  of  all  the  original  subscribers. 

(a)  «  For  making  a  railway  to  join  the  LondM  and  Bhmmghmn  rail* 
way  at  or  near  the  B^eiWs  canal  in  the  parish  of  ;S^.  Pancm  in  the 
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rolume  ^      the  defendant  was  not  an  original  subscriber,  but  that 
*        other  persons  had  signed  the  parliamentary  contract 


G^df^n^    as   subscribers  for  the  shares  in  question;  that,  after 
JJ^'^y       the  passing  of  the  act,  the  company  published  an  ad- 
▼•  vertisement  requesting  the  holders  of  scrip  to  bring  it 

in  to  be  registered ;  that  defendant  thereupon  brought 
scrip  certificates  for  the  shares  in  question  to  the  com- 
pany's office  to  be  registered  in  his  name ;  that  the  cer- 
tificates were  indorsed,  in  defendant's  writing,  <<  Robert 
Hay  Graham^  M.D*  East  AdoUj  Middlesex^  to  be  re- 
gistered in  five  fives  ;'*  that  the  shares  were  registered 
accordingly;  and  that  defendant  paid  the  first  call  on  the 
shares.  There  was  no  evidence  to  shew  how  the  defend- 
ant became  possessed  of  his  scrip.  It  appeared  that  such 
scrip  was  in  fact  negotiable  on  the  stock  exchange  imme- 
diately on  its  issuing.  The  scrip  certificates  contained 
these  words  :  *^  The  holder  of  the  above  shares,  having 
signed  the  parliamentary  contract,  and  having  agreed 
to  pay  all  calls  in  respect  thereof,  is  the  proprietor 
of"  —  **  shares  in  the  undertaking.'*  The  register 
book,  kept  under  sect.  145  of  the  act,  was  produced 
at  the  trial,  and  gave  the  requisite  particulars  as  to 
the  defendant;  but  it  did  not  contain  the  names  of  all  the 
persons  who  originally  subscribed  to  the  undertakings 
and  contained  the  names  of  some  holders  of  scrip  cer- 
tificates who  were  not  original  subscribers  (a).  It  was 
objected,  for  the  defendant,  that  the  book,  on  this  ac- 

county  of  Middlesex,  and  to  proceed  from  tbence  to  Skinner  Street  in  the 
city  of  London^  to  be  called  '  The  London  Grand  Junction  railway.*** 
The  clauses  chiefly  referred  to  in  the  argument  will  be  found  at  the  end 
of  the  case,  p.  S80,  post. 

(a)  In  The  London  Grand  Junction  BaUwmf  Company  t.  Freeman^ 
2  Man.  4t  G.  606.  S,  C.  S  Scott,  N,  R.,  705,  the  transactions  of  the  com** 
paay  as  to  the  acquisition  of  shares^  registration,  &c.,  are  very  fully  stated. 
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county  was  not  primS  facie  evidence,  under  sect*  152, 
of  the  defendant's  proprietorship ;  and  that  it  did  not 
appear,  from  the  other  facts,  that  he  had  ever  become 
legally  entitled  to  the  shares.  The  Lord  Chief  Justice 
gave  leave  to  move,  on  these  points,  for  a  nonsuit :  and 
the  plaintiffs  had  a  verdict*  Byles^  in  Hilary  term, 
1840,  obtained  a  rule  nisi  for  entering  a  nonsuit. 

In  The  London  Grand  Junction  Railway  Company  v* 
Gunston  the  pleadings  were  like  those  in  Dr.  Gra^ 
ham's  case*  On  the  trial,  before  Lord  Denman  C*  J., 
at  the  sittings  in  London  after  Michaelmas  term,  18S9» 
it  was  proved  that  the  defendant  held  scrip,  but  was  not 
an  original  subscriber;  that  other  persons  had  signed 
the  parliamentary  contract  as  subscribers  for  the  shares 
in  question;  that,  after  the  advertisement  mentioned 
ante,  p.  272,  defendant  sent  his  scrip  to  the  com-> 
pany*s  office  to  be  registered  in  his  name,  which,  with 
his  address,  was  indorsed  on  the  certificates  in  his 
own  writing;  that  the  shares  were  registered  accord- 
ingly ;  and  that  defendant  afterwards  attended  the  half- 
yearly  general  meeting  of  proprietors  in  February  1838. 
There  was  no  evidence  to  shew  how  he  acquired  the 
scrip.  The  scrip  certificate  contained  the  words  already 
set  out,  p.  272,  ante.  The  register  book  was  produced, 
and  objected  to  as  imperfect.  Leave  was  given  to  move 
to  enter  a  nonsuit  on  both  the  grounds  taken  in  the 
former  case :  and  the  plaintiffs  had  a  verdict.  Thesiger^ 
in  Hilary  term,  1840,  obtained  a  rule  nisi,  according  to 
the  leave  reserved. 
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Sir  F.  Pollock^  in  Trinity  term,  1 840,  shewed  caus^ 
against  both  rules  (a).  Sects.  1 45  and  1 52  of  stat.  6  &  7  ^.  4. 

(a)  June  9th.    Before  Lord  Denman  C.  J.,  LUtledale,  Putte$on,  and 
Coleridge  Ja» 
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Volume  I.  c*  ^r.  were  intended  to  prevent  the  kind  of  inquiry  now 

1841 
1__  institutedi  by  making  the  register  book  and  certificates 


ai^dj"'^''    there  mentioned  conclusive  as  to  proprietorship.     But, 
Bmiwj       assuming  that  this  discussion  may  be  entered  upon,  there 

Compaoj 

T.  is  no  ground  for  asserting  that  a  party  might  not  be- 

come interested  in  the  undertaking  as  a  proprietor  before 
any  registration  under  the  act,  without  having  subscribed 
the  parliamentary  contract.  It  is  sufficient,  to  satisfy 
the  standing  orders,  that  a  certain  amount  of  subscrip-i 
tions  should  be  obtained  before  a  bill  is  brought  in;  the 
policy  of  the  parliamentary  regulation  does  not  reach 
farther.  The  enactment  in  sect.  S,  that  all  who  have 
subscribed  or  shall  subscribe  for  shares  &c.  shall  be 
entitled  to  profits,  has  no  necessary  reference  to  the  par* 
liamentary  contract  Sect  223  enacts  that  the  whole 
600,000/.  shall  be  subscribed  Jbr  before  any  compul- 
sory  power  of  taking  land  shall  be  exercised  under  the 
act;  but  that  affects  the  compulsory  proceeding  only. 
The  provision  in  sect  155,  continuing  the  vendor's 
liability  for  calls  till  a  memorial  of  the  conveyance  be 
entered,  is  merely  a  provision  for  the  security  of  the 
company  in  the  case  of  a  sale  under  that  clause.  It 
cannot  have  been  deemed  essential,  as  a  matter  of  policy, 
that  the  persons  signing  the  parliamentary  contract 
should  continue  to  be  the  shareholders;  for,  after  regis- 
tration, the  shares  (by  sect.  155)  may  be  transferred  by 
writing,  with  a  stamp,  to  any  person.  And,  before  regis- 
tration, there  is  nothing  in  the  act  to  prevent  a  bond 
fide  transfer  of  interest  by  handing  over  scrip :  the  scrip 
is  a  title  to  registration ;  and,  if  the  company  agree  to 
register  the  holder,  he  may  be  entered  on  the  books  ac« 
cordingly,  and  the  seller  discharged.  Sect.  S,  in  the 
most  general  language,  vests  the  shares  ^'  in  the  several 
parties  taking  the  same ;"  that  may  be  by  any  mode  of 
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aoquisition  which  the  company  will  adopt  by  registratioD* 
After  such  a  recognition  by  them  no  other  person  than 
the  party  whom  they  had  registered  could  be  liable  to 
their  demands  as  the  shareholder.  In  some  cases»  as 
marriage,  death,  or  insolvency,  occurring  before  there 
could  be  a  registration,  the  property  must  have  passed 
without  a  formal  transfer.  Such  a  transfer,  indeed,  could 
not  take  place  before  the  act,  because  shares  did  not  exist 
till  sect.  3  was  carried  into  effect  It  has  been  said  that 
the  making  over  of  scrip  without  the  sanction  of  a  statute 
is  unlawful,  and  a  kind  of  gambling.  But  that  character 
cannot  necessarily  attach  to  every  substitution  of  a  new 
bolder  for  the  original  subscriber.  If,  at  the  time  of 
r^^tration,  the  original  party  appeared  personally,  and 
said,  <*  I  sub3cribed  the  deed  for  twenty  five  shares,  but 
do  not  now  want  them ;  my  friend  will  take  them,''  and 
the  latter,  consenting,  was  registered,  such  a  proceeding 
could  not  be  deemed,  on  the  face  of  it,  illegal.  In  Fox 
V.  Clifton  (a)  the  transfer  of  scrip  before  executing  the 
partnership  deed  was  commented  upon  by  Tindal  C.  J., 
and  treated  as  a  legal  and  binding  transaction.  In 
Josephs  y.  Pebrer{b\  where  an  association  professing 
to  make  shares  transferable  without  authority  of  parlia- 
ment was  held  illegal,  the  decbion  turned  on  the  Bubble 
Act,  6  G.  1.  c.  18,  sects.  18,  19,  now  repealed  (c).  And 
even  that  act  did  not  make  every  transfer  of  shares 
in  any  joint  undertaking  void  per  se :  Rex  v.  Webb  {d) 
and  Pratt  v.  Hutchinson  (e)  shew  this :  and  Ketnpson  v. 
Saunders  (g)  is  an  instance  in  which  a  transfer  of  scrip 
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(a)  9  Bing.  115.  119. 

(6)  S  B.fr  G*  639. 
(d)  14  East,  406. 
(jS)  4  Bing.  5. 


See  Foj  v.  a^on,  6  Bing.  776. 

(c)  Sut  6  G.4.  C.91.  I.  1< 
(e)  15  Eatt,  511. 
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in  a  projected  company,  before  obtaining  an  act  of  par* 
iiament,  was  held  not  to  be  within  stat.  6  6. 1,  c.  18. 
In  Duvergier  v.  Felltnos  (a)  it  was  alleged  by  the  seventh 
plea,  and  admitted  by  demurring,  that  the  plaintiffs  in-> 
tended  to  act  as  a  corporate  body  without  any  charter. 
The  efiect  given  to  the  word  **  subscribers "  in  The 
Thames  Tunnel  Company  v.  Sheldon  (A),  which  may  be 
referred  to,  turned  entirely  on  the  construction  of  a  par* 
ticular  act  of  pailiament 

The  defendant  Graham  has  recognised  his  liability  by 
paying  the  first  call  upon  all  his  shares. 


Tfiesiger  for  Gunston^  and  Byles  for  Grahamj  contra. 
Gunston  was  not  a  subscriber  or  proprietor  within 
the  meaning  of  stat.  6  &  7  fF.  4.  c.  civ.  He  was  not 
an  original  subscriber ;  nor  had  he  purchased  from  a 
subscriber  registered  under  sect  ]  45.  Even  assuming 
that  the  traffic  in  scrip  before  the  act  passed  was  not 
iilegal,  the  transfer  of  it  before  that  time  could  not 
convey  any  perfect  tide:  the  scrip  would  be  only  a 
chose  in  action.  Sect.  3  vests  shares  in  the  <^  parties 
taking  the  same;"  but  that  provision  is  over-ridden  by 
the  subsequent  words,  that  every  person,  &c.,  ^*  who  have 
subscribed  or  shall  severally  subscribe  for  one  or  more 
share  "  &C  shall  be  entided  to  the  profits.  [^Patteson  J. 
Sect.  S  mentions  the  creation  of  shares  as  a  thing  to 
be  done :  yet  it  speaks  of  parties  who  *^  have  sub- 
scribed for  shares,"  as  if  something  equivalent  to  sub- 
scription might  have  taken  place  already.  Coleridge  J. 
'^  Have  subscribed,"  there,  cannot  mean  shall  have  sub- 


(a)  5  Bmg»  S48.    Affiimed  on  error,  Duvergier  y,  FeUaws,  10  B.  f 
C.  886. 
{b)  6B,i  a  341. 
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scribed,  because  it  is  followed  by  the  words  *^  shall  se- 
verally subscribe."]   "  Subscribed!'  may  refer  to  a  mere 
signing  of  the  parliamentary  contract.  At  all  events,  the 
subscribers  contemplated  in  this  clause  would  have  made 
an  original  deposit.    Sect.  223  shews  the  intention  of  the 
legislature  that  all  the  required  sum  should  be  actually 
subscribed  for  *'  in  like  manner"  with  the  first  350,000/. 
Sects.  149,    150,  also  intimate  a  distinction  between 
persons  originally  subscribers  and  those  who  are  not  so. 
A.  great  part  of  the  argument  of  Bayley  J.,  on  the  con- 
struction of  the  word    '^  subscriber,''  in  The  Thames 
Tunnel  Company  v.  Sheldon  (a),  applies  strictly  to  this 
case.     It  cannot  be  contended  that  Gunston^  though  not 
a  subscriber,  or  regularly  deriving  his  interest  from  one, 
might  be  liable  as  a  proprietor.     The  original  illegality 
of  a  trafficking  in  scrip  before  the  act  could  not  be  cured 
by  a  subsequent  agreement.      It  would  be  an  evasion 
of  the  parliamentary  contract  if  the  liabilities  under  it 
could  be  put  off  at  pleasure  by  an  informal  transfer : 
and  Josephs  v.  Pebrer  (b)  shews  that  such  a  transac- 
tion could  not  be  valid.     Until  the  act  passed,  no  one 
could  make  himself  a  proprietor  but  by  subscribing : 
after  the  act,  no  one  could  convey  his  title  to  another 
but  by  the  means  pointed  out  in  sect.  155.     Here  the 
original  subscriber  ought  to  have  been  registered  (and 
he  only  was  entitled  to  be  so) ;  and,  if  he  conveyed  to 
another  party,  a  memorial  of  the  conveyance  should 
have  been  made.     Till  that  was  done  the  seller  would 
remain  liable   for  calls.     No  memorial  of  a  convey- 
ance to  Gunston  appears:  and,  as  he  neither  signed 
the  parliamentary  deed,  nor  is  registered  as  a  sub- 
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(a)  6  j9.  4f  C*.  341.     7Ae<^fr  read  the  passage  in  the  judgment  of  ^oy- 
ley  J.  from  **  Now  the  caie  turns"  to  *'  puts  down  his  namei"  pp.  347|  8. 
(6)  3B.iC.  639. 
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that  they  were  not  only  holders  of  the  company's  scrip, 
but  original  depositors.  It  is  contended,  here,  that 
Gunston  appears,  on  the  evidence,  to  have  acquiesced  in 
the  right  of  the  company  to  deal  with  him  as  a  proprietor. 
But,  until  a  proper  tide  was  conferred  upon  him,  he  was 
merely  the  transferee  of  a  chose  in  action ;  his  bringing 
in  his  certificates  to  be  roistered  after  the  company^ 
advertisement,  and  his  attendance  at  a  meeting,  do  not 
estop  him  from  alleging  that  the  company  have  never 
given  him  a  legal  tide. 

This  applies  also  to  the  case  of  Dr.  Grahanif  which 
differs  from  that  of  Gunston  chiefly  in  the  fact  that  GrU'^ 
ham  has  paid  calls.  But  he  did  not  know,  when  he  did 
so,  that  he  bad  not  been  constituted  a  proprietor  in  the 
manner  prescribed  by  the  act ;  and,  even  if  he  knew  it, 
the  company  cannot  insist  upon  his  paying  calls  when 
they  have  not  given  him  a  valid  title  to  shares.  It  does 
not  appear  that  these  are  not  still  vested  in  the  parties 
who  originally  subscribed  for  them  under  the  parlia* 
mentary  contract :  for  to  say  that  shares  did  not  exist 
when  that  was  executed  is  only  a  verbal  cridcism.  In 
Vice  V.  Lady  Anson  {b)  the  defendant's  admissions,  by 
language  and  conduct,  were  stronger  than  those  of 
either  defendant  in  thb  case ;  yet  they  were  held  not 
conclusive,  because  she  had,  in  reality,  never  acquired 
any  interest  in  tlie  partnership  property.  Lord  Ten* 
terden  said,  *^  The  fact  of  her  having  thought  that  she 
had  such  an  interest"  ^^  will  not  make  her  liable." 
^^  Her  having  expressed  an  opinion  that  she  was  so. 


(a)  6  Bimg.  776.     See  Fox  y.  C^fioih  9  Bing.  115. 
(6)  7  ^.  4-  C  40a 
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might  be  prim!  facie  evidence  that  she  had  an  interest;  *  JNew Series. 
hat  the  other  facts  in  the  case  shew  that  she  had  not 
any  mterest." 

The  register  book,  supposing  it  perfect,  was,  by 
sect  152,  only  primA  facie  evidence,  which  is  rebutted 
by  the  other  proofs  in  these  cases;  but  it  was  not,  in  fact, 
made  up  as  sect  145  requires;  and  the  defendants 
ought  not  to  be  concluded  by  a  document  which  would 
not  afford  them,  in  their  turn,  the  proof  they  are  en- 
titled to  require  from  it  against  other  members  of  the 
company. 


(Sir  «7.  Campbellj  Attorney  General,  cited,  on  the 
point  of  estoppel  by  acquiescence,  The  Crornford  Bail' 
tnoy  Company  v.  Ldicey  (a) ).  [Lord  Denman  C.  J. 
There  the  party  had  acted  under  a  statute  which  ex- 
pressly named  him.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J^  in  this  term  {January  13th),  de- 
livered the  judgment  of  the  Court  in  both  cases. 

These  cases  were  directed  to  be  brought  on  for  argu- 
ment out  of  their  turn  at  the  same  time  with  that  of  The 
Birmingham^  Bristol^  and  Thames  Junction  Bailway 
Company  v.  Locke  (5),  that  all  the  objections  might  be 
argued  tc^ther.  Since  that  time,  the  Court  of  Ex- 
chequer Chamber  has  decided,  in  an  action  brought  by 
the  same  plaintiffs  against  a  person  of  the  name  of  Free- 
man  (c),  that  all  the  objections  arising  in  these  two  are 
insufficient  to  prevent  the  plaintiffs  from  recovering. 


(a)  S  r.  j-  /.  80.  (6)  Ant^  p.  256. 

(c)  The  LcnuUm   Grand   Junction   RaUwaxf   Company  t.   Freeman^ 
3  Mnu  i  G.W6.   S.  C.  2  ScqU,  N.  R.  705.    See  p. 267,  Dot«  (6),ftntd. 
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In  both  cases  it  follows  that  the  rules  for  new  trials 
must  be  discharged. 

Rules  discharged  (a). 

(a)  Stat  6  &  7  IT.  4.  c.  cit.  i.  1.  enacts  that  certain  persons  named, 
and  erery  other  person  and  corporation  « that  has  subscribed  or  shall  ha«- 
after  subscribe  towards  the  said  undertaking,  and  their  several  and  re- 
spective successors,  executors,  administrators,  and  assigns,**  shall  be  die 
company  for  making  and  maintaining  the  railway  &c. 

Sect  3  empowers  the  company  to  raise  among  themseWes  any  sum  for 
making  and  maintaining  the  railway  &c,  not  exceeding  600,000^.,  the 
whole  to  be  divided  into  shares  of  SOL  each,  which  shall  be  numbered 
&c,  and  **  shall  be  and  are  hereby  vested  in  the  several  parties  taking 
the  same,  and  their  several  and  respective  successors,  executors,  admi- 
nistrators, and  assigns,  to  their  proper  use  and  benefit,  proportionably  to 
the  sum  they  shall  severally  contribute ;  and  every  person  and  corpor- 
ation, and  their  several  and  respective  successors,  executors,  adminis- 
trators, and  assigns,  who  have  subscribed  or  shall  severally  subscribe  Ibr 
one  or  more  share  or  shares,  or  such  sum  or  sums  as  shall  be  demandrd 
in  lieu  thereof,  towards  the  said  undertaking,*'  &c.,  shall  be  entitled  to 
profits  in  proportion. 

Sect.  145  enacts  that  the  company,  at  their  first  or  some  subsequent 
general  meeting,  and  afterwards  from  time  to  time  as  occasion  may 
require,  shall  cause  the  names  and  additions  of  the  persons  who  shall 
then  be,  or  who  shall  from  time  to  time  thereafter  become,  entitled  to 
shares,  with  the  number  of  shares  they  are  entitled  to,  the  amount  of 
subscriptions  paid  thereon,  and  the  number  of  each  share,  to  be  entered  in 
a  book  to  be  kept  by  them,  and  after  such  entry  made,  shall  aflix  the 
common  seal  thereto ;  and  shall  from  time  to  time  give  a  certificate  under 
the  common  seal  to  every  proprietor,  specifying  the  shares  to  which  he  is 
entitled,  such  certificate  to  be  admitted  in  all  courts  as  prim&  facie  evi- 
dence of  the  title  of  such  respective  proprietors,  their  successors  &c.  or 
assigns,  to  the  shares  therein  specified.  Sect  147  enacts  that  the  com- 
pany shall,  <*  in  some  proper  book  to  be  provided  by  the  said  company 
for  that  purpose,  enter  and  keep  a  true  account  of  the  places  of  abode  of 
the  several  proprietors  of  the  said  undertaking,  and  of  the  several  persons 
and  corporations  who  shall  from  time  to  time  become  proprietors  thereof, 
or  be  entitled  to  any  share  therein ;  **  and  every  proprietor  &c.  may  have 
recourse  to  and  peruse  such  book  &c. 

Sect  149  enacts  that  the  parties  «  who  have  subscribed,  or  who  shall 
hereafter  subscribe  for  or  towards  the  said  undertaking,  shall  **  <«pay  the 
sums  of  money  by  them  respectively  subscribed  for  or  towards  such  parU 
or  proportions  thereof  as  shall  from  time  to  time  be  called  for  by  the 
directors  of  the  said  company,  under  and  by  virtue  of  the  powers  of  this 
act,  at  ^such  times  and  at  such  placet  and  to  such  person  as  shall  be 
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directed  by  the  said  directors ;  **  and  in  case  of  refusal  or  neglect  to  pay 
the  money  so  subscribed  for,  or  the  part  thereof  so  called  for,  the  com- 
pany may  recoTer  it  with  interest  in  any  Court  of  law  or  equity. 

Sect.  150  enacts  that  the  directors  **  shall  have  power  from  time  to 
time  to  make  such  calb  of  money  from  the  subscribers  to  and  proprietors 
of  the  said  undertaking  for  the  time  being,  to  defray  the  expenses  of  and 
to  carry  on  the  same,  as  they  from  time  to  time  shall  find  necessary ;  '* 
but  the  aggregate  amount,  and  the  amount  to  be  called  tor  at  once,  are 
limited,  and  restrictions  are  imposed  as  to  time,  and  in  other  respects : 
the  calls,  if  unpaid,  may  be  recovered,  with  interest,  by  action,  &c.,  [pr 
the  shares  declared  forfeited  after  notice  and  confirmation  by  a  general 
or  special  general  meeting. 

Sect.  152  enacts  «  that  in  any  action  to  be  brought  by  the  said  com- 
pany against  any  proprietor  for  the  time  being  of  any  share,**  to  recover 
money  due  on  any  call,  *'  the  production  of  •  the  book  in  which  the  said 
company  is  by  this  act  directed  to  enter  and  keep  the  names  and  additions 
of  the  several  proprietors  from  time  to  time  of  shares  in  the  said  under- 
taking, with  the  number  of  shares  they  are  respectively  entitled  to,  and  of 
the  places  of  abode  of  the  several  proprietors  of  the  said  undertaking, 
and  of  the  several  persons  and  corporations  who  shall  from  time  to  time 
become  proprietors  thereof  or  be  entitled  to  shares  therein,  shall  be  primi 
fade  evidence  that  such  defendant  is  a  proprietor,  and  of  the  number 
and  amount  of  bis  shares  therein." 

SecL  155  enables  the  proprietors  of  shares,  their  executors,  adminis- 
.  trators  and  successors,  <<  to  sell  and  dispose  of  any  shares  to  which  they 
shall  be  entitled  therein,  subject  to  the  rules  and  conditions  herein  men- 
tioned ;  and  the  form  of  conveyance  of  such  shares  may  be  in  writing  or 
in  print,  or  partly  in  writing  and  partly  in  print,  and  duly  stamped ;  **  (a 
Ibrm  of  conveyance  is  then  given,  by  which  the  seller  assigns  and  trans- 
fers to  the  buyer,  his  executors  &c.,  and  he  accepts,  subject  to  the  con- 
ditions on  which  the  seller  held,  the  share  numbered  ) ;  the  deed 
or  conveyance  on  every  sale  is  to  be  kept  by  the  company,  and  a  memo- 
rial entered ;  and,  until  such  memorial  shall  have  been  made  and  entered 
as  before  directed,  the  seller  shall  remain  liable  for  calls,  and  the  buyer 
have  no  part  of  the  profits,  or  interest  in  respect  of  the  share,  or  vote  in 
respect  thereof  as  a  proprietor. 

Sect.  223.  «  And  whereas  the  probable  expense  of  making  the  said 
railway  and  the  other  works  hereby  authorized  will  amount  to  the  sum  of 
600,000^,  and  the  sum  of  850,000/.  and  upwards,  or  more  than  one  half 
thereof,  has  been  already  subscribed  for  by  several  persons  under  a  con- 
tract binding  themselves,  their  heirs,  executors,  administrators,  and 
assigns,  for  the  payment  of  the  several  sums  by  them  respectively  sub- 
scribed for ;  be  it  therefore  enacted,  that  the  whole  of  the  said  sum  of 
600,000iL  shall  be  subscribed  for  in  like  manner  before  any  of  the  powers 
given  by  this  act  in  relation  to  the  compulsory  taking  of  l^ind  for  (he  pur- 
poses of  the  said  railway  shall  be  put  in  force.** 
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The  Birmingham,  Bristol  and  Thames  Junc- 
tion Railway  Company  against  White  {a). 


By  an  act 

(6  &  7  r.  4. 

c.  Ixzix.), 
establishing  a 
railway  com- 
pany, the  ma- 
nagement of 
the  company 
was  vested  in 


der  certain  re- 
gulations as  to 
time  &c.,  and 
were  directed 
to  enter  their 
proceedings  in 
books ;  and  it 
was  declared 
competent  to 


T^EBT.  The  declaration  stated  that  defendant,  on 
&c.,  he  then  being  the  owner  and  proprietor  of 
112  shares  of  and  in  a  certain  undertaking  mentioned 
in  a  certain  act  (6  &  7  ^.  4.  c.  Ixxix.  ^^  for  making  a 
railway"  &c,  (5)),  that  is  to  say,  an  undertaking  for 
directors ;  they   jQi^i^iQ/*  and  maintaining  the  said  railway  and  other  works 

were  em-  o  o  J 

powered  to        mentioned  in  the  act,  was  indebted  to  the  company  in 

make  calls,  un-  *-       *' 

a  certain  large  sum,  viz.  856/*,  for  divers,  to  wit  three^ 
calls,  of  the  sums  of  &c.  respectively,  upon  each  and 
every  107  of  the  said  shares,  and  in  25/.  for  divers,  to 
wit  two,  calls  of  &c.  respectively,  upon  each  and  every 
five  of  the  said  shares ;  whereby  and  by  reason  of  the 
any  general  or    non-pavment  &c.  an  action  hath  accrued  to  the  said 

special  general  *    «' 

meeting  of  the    company,  bv  Virtue  of  the  aforesaid  act  of  parliament, 

company  to  call  tr      y       ^  i  * 

for  and  inspect   to  demand  &c. :  yet  &c. 

all  books  &c., 

and  documents,  relating  to  the  company,  and  to  require  any  information  fVom  the  directon. 

It  was  also  provided  that,  in  any  action  by  the  company  against  a  shareholder  for  caUs, 
it  should  be  sufficient  to  declare  that  defendant,  being  proprietor  of  a  share,  is  indebted  to 
the  company,  in  such  sum  as  the  calls  amount  to,  for  so  many  calls  upon  a  share  belonging 
to  him,  whereby  an  action  hath  accrued  &c. ;  and  it  should  be  sufficient  to  proTe  that  de- 
fendant, at  the  time  of  making  the  calls,  was  a  shareholder,  and  that  such  call  was  in  fact 
made  and  notice  of  it  given,  as  directed  by  the  act ;  whereupon  the  plaintiffs  should  re- 
cover, unless  it  appeared  that  the  call  exceeded  the  proper  amount,  or'was  made  payable  too 
soon  after  the  last  preceding  call,  or  that  notice  had  not  been  given  according  to  the  act. 

In  an  action  against  a  shareholder  for  calls,  the  declaration  being  as  above. 

Held  that  the  defendant  could  not  claim  to  inspect  the  minute  books  of  the  compeny 
and  of  the  directors*  meetings,  «  particularly  witli  respect  to  the  calls  **  sued  upon,  for  the 
purpose  of  framing  his  plea :  and  a  rule  nisi  for  such  inspection  was  discharged. 

The  defendant,  in  the  first  instance,  applied  to  a  Judge,  on  summons,  which  vras  attended 
by  the  plaintiffs  ;  and  the  Judge  referred  the  question  to  the  Court 

Semble,  that,  if  the  inspection  had  been  grantable,  the  proceedings  on  summons  were 
equivalent  to  a  demand  and  refusal. 

(a)  This  case,  decided  F^fruary  1st,  1841,  is  intentionally  tnnsposed 
on  account  of  its  subject. 
(6)  See  pp.  257,  note  (a),  268,  note  (</),  ante. 


IV.  VICTORIA.  28S 

Particulars  of  demand,  stating  that  the  action  was     i^^wSenet. 
brought  "  to  recover  the  sum  of  881/.  due  from  the  ' 


defendant  to  the  company  for  the  following  calls  upon   '^^  Bi»MDro- 
112  shares  held  by  him  in  the  undertaking  mentioned    •ndTsAMn 

JimctioD  Rail* 

in  the  declaration"  &c.  (specifying  the  calls  by  date,   way  Company 
amount,  and  number  of  shares),   ^^  together  with  in-       Wmbi. 
terest  "^  &c. 

Piatt  in  Trinity  term,  1840,  obtained  a  rule  calling 
on  the  plainti£&  to  shew  cause  **  why  the  defendant  and 
his  attorney  should  not  be  at  liberty  to  inspect  and 
take  extracts  from  the  several  minute  books  of  the 
plaintiffs  and  of  the  meetings  of  the  directors  of  the 
company,  particularly  with  respect  to  the  calls  for 
recovery  whereof  this  action  is  brought" 

The  defendant's  attorney  made  an  affidavit  in  support 
of  the  rule,  stating  his  belief  that,  in  order  to  plead  the 
several  grounds  of  defence  accurately,  it  was  necessary 
for  defendant  and  his  attorney  to  inspect  and  take 
extracts  from  the  minute  books  of  the  plaintiffs,  par- 
ticularly as  to  the  minutes  of  those  meetings  at  which 
the  calls  in  question  were  made,  and  the  minutes  of  the 
several  meetings  at  which  certain  deviations  or  altera- 
dons  in  the  formation  of  the  railroad  were  resolved 
upon ;  that  the  pleader  employed  by  deponent  had,  for 
the  purpose  of  preparing  the  requisite  pleas,  required 
of  him  certain  information,  which,  in  deponent's  judg- 
ment and  belief,  could  be  procured  only  from  the  plain- 
tiffs' minute  books ;  and  that  the  deponent,  for  the  pur- 
pose of  instructing  his  pleader,  had  applied  to  a  Judge 
on  summons  for  leave  to  inspect  the  minute  books,  but 
the  learned  Judge,  on  the  hearing,  suggested  an  appli- 
cation to  the  Court.  The  defendant  and  his  attorney 
also  swore  that,  in  their  belief,  there  was  a  good  defence 

u  4 
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*        fide,  and  solely  with  a  view  of  obtaining  the  information 


The  Biuiiva-  requisite  for  pleading.     Copies  of  the  declaration  and 

HAM,  Bristol         ^ 

and  Thames    particulars  of  demand  were  annexed  to  the  affidavits. 

Janction  Rail* 

way  Company   In  this  term  {February  1st), 

T. 

Whim. 

Sir  «7.  Campbelly  Attorney  General,  and  E.  James^ 
shewed  cause.  There  is  no  instance  in  which  an  ap- 
plication like  this  has  been  complied  with  (a).  Issue 
has  not  been  joined :  and  the  object  of  the  motion  is 
that  the  defendant  may  look  through  all  the  proceed- 
ings of  the  company  to  find  some  ground  of  defence. 
Even  if  such  a  course  were  generally  allowable,  there 
is  no  ground  for  it  here,  because  the  mode  of  proof 
on  behalf  of  the  plaintiffs  in  an  action  for  calls  is  ex- 
pressly limited  by  sect.  132  of  the  statute  (6),  and  does 
not  admit  of  any  answer  which  might  arise  fi*om  an  in- 
spection of  the  books.  By  that  clause  the  plaintiffs  are 
to  recover  on  proving  certain  facts;  the  onus  of  that 
proof  lies  on  them,  not  the  onus  of  disproof  on  the  de* 
fendant.  The  general  management  and  superintendence 
of  the  company's  affairs  is  vested  in  the  directors  by 
sect  115,  which  also  requires  them  to  keep  minutes  and 
entries  of  the  proceedings  had  at  their  meetings,  and 
entries  of  their  receipts,  disbursements,  and  contracts. 
Sect.  118  directs,  more  particularly,  ^Uhat  the  orders 
and  proceedings  of  all  meetings,  as  well  general  as 
special,  of  the  said  company,  and  of  the  said  directors 

(a)  The  counsel  supporting  Uie  rule  said  that  a  permission  like  that 
now  asked  bad  been  granted  in  The  South  EaOem  RaUway  Company  t. 
HebblewhUe  (12  J,  ^  E.  497,  but  not  to  this  point) ;  and  they  cited  a 
report  of  the  case  in  a  periodical  publication.  But  the  Court  said  there 
was  no  reason  for  supposing  that  any  such  leaTe  had  been  granted  in 
that  case. 

(6)  See  p.  269|  ant^ 
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aod  committees  respectively,  shall  be  entered  in  some     ^^w  Series. 

1  ft4«  1 

book  or  books  to  be  provided  and  kept  for  that  pur-  * 


posci   and  shall  be  signed  by  the  chairman  of  such   The  Birming- 

^  HAM,  Bristol 

respective  meetings."     Sect.  119  enacts  ^'  that  the  said    andTuAMis 

Junction  Rail- 

directors  shall  cause  a  book  to  be  kept  by  a  book-    way  Company 
keeper,  who  shall  be  expressly  appointed  by  the  said        White. 
directors  for  that  purpose,  and  who  shall  enter  or  cause 
to  be  entered  in  the  said  book  true  and  regular  accounts 
of  all  sums  of  money  received  and  expended  for  or  on 
account  of  the  said  undertaking,  and  of  the  several 
articles,  matters,  and  things  for  which  such  sums  of 
money  shall   have  been  disbursed   and  paid : "  and 
sect  108  enacts  ^^  that  it  shall   be  competent  to  any 
general  or  special  general  meeting  to  call  for,  inspect, 
and  examine  the  accounts  of  the  said  company  and  of 
the  directors,  and  of  the  receivers  and  collectors  of  the 
rates,  tolls,  or  other  sums,  and  of  the  officers  of  the 
said  company,  and  also   in  like  manner  to  call  for, 
inspect,  and  examihe  all  rules,  regulations,  accounts, 
books,  vouchers,  memorandums,  and  documents  relat- 
ing to  the  said  company  or  to  the  business  thereof,  and 
to  call  for  any  information  or  explanation  from  the  di- 
rectors, secretary,  and  other  officers  of  the  said  com- 
pany in  respect  of  the  said  matters  or  any  of  them." 
The  defendant  might  have  availed  himself  of  the  op- 
portunities thus  given:  and  it  would  be  very  incon- 
venient that,  in  addition  to  those,  a  general  inspection 
of  the  documents  should  be  demandable  as  often  as  an 
action  is  brought  for  calls.     If,  indeed,  the  defendant 
was  not  in  fact  a  proprietor,  he  could  not  have  had  the 
benefit  of  sect  108 :  but  in  that  case  he  would  not  be 
entided  to  the  inspection  now;  though  charged  as  a 
proprietor,  the  Court  would  consider  him  a  strapger 
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Volume  I.  for  this  purpose ;  Burrett  v.  Nicholson  (a).    And,  furthery 

1841* 
*  before  an  application  can  be  made  to  the  Court  for 


The  BiRMiiro.   ^q  inspection,  there  should  have  been  a  demand  upon, 

HAM,  BeUTOL^ 

mod  Thakm    and  refusal  by,  the  parties  possessed  of  the  documents. 

Junction  Rail- 

waj  Company  Many  cases  shew  this  to  be  the  practice.  A  summons 
WfliTE.  is  ^  iQCi^  interlocutory  proceeding  between  the  attomies, 
and  not  equivalent  to  an  actual  demand  upon  the  di- 
rectors. [Lord  Denman  C.  J.  Is  there  any  case  in 
which  the  taking  out  of  a  summons,  and  attendance  at 
chambers  by  both  parties,  has  not  been  held  equivalent 
to  a  demand  and  refusal?  We  are  strongly  of  opinion 
that  the  summons  amounts  to  a  demand.]  If  this  in- 
spection could  enable  the  party  to  plead  any  plea,  it 
would  be  one  which  the  statute  excludes. 

Flatty  contra.  The  defendant,  as  an  individual,  has 
had  no  opportunity  of  inspection.  Sect  108  empowers 
a  meeting  to  demand  it ;  but  an  individual  cannot  have 
it  if  the  meeting  vote  against  him.  Sect  132  cannot 
have  the  extensive  effect  ascribed  to  it :  if  it  appeared 
that  a  call  had  been  made  by  only  one  person^  or  by 
persons  none  of  whom  were  shareholders,  it  cannot  be 
contended  that  the  party  charged  might  not  plead  that 
[Coleridge  J.  Is  there  any  instance  where  inspection 
has  been  granted  for  the  purpose  of  enabling  a  party  to 
determine  what  plea  he  should  plead  ?  Inspection  for  the 
purpose  of  assisting  him  to  plead  a  particular  plea  is 
different]  The  general  forms  given  by  statutes  like 
this  introduce  new  exigencies.  (Sir  J.  Campbell^  At- 
torney General,  referred  to  Hodges  v.  Jthis  {b) ).    [PaU' 


(a)  ^  B.^Ad.  649. 

{b)  3  W,  Bl  877.    S.  C.  (more  fulljr),  3  Wilu  398.     See  Asr  v.  Ati- 
tr^uSf  2A»i  E.  788—790. 
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tesonJ.   There  are  many  applications  before  plea,  to     NewSeria. 
wliich  no  objection  is  made:  as  where  an  action  is  * 

broaght  on  a  written  agreement,  of  which  one  part  The  BiRnnro- 

BAM}  BKinOL 

only  is  extant,  and  is  held  by  the  party  against  whom    andTHAMn 
the  application  is  made.      There  inspection  may  be   w«y  Comiwiiy 
demanded  for  the  purpose  of  shaping  a  particular  plea.        Wain. 
But  here  you  are  endeavouring  to  fish  out  whether  you 
have  a  defence  or  not]      In  this  case,   that  which 
answers  [to  the  document  containing  the  compact  is  in 
the  hands  of  the  plaintiffs  only.     The  calls  are  not 
agreed  upon  at  meetings  attended  by  the  shareholders ;. 
the  directors  make  them,  and  give  notice  of  them  when 
made.    There  can  be  no  enquiry  into  their  proceed- 
ings except  under  sect  108,  unless  the  Court  will  act  on 
such  an  application  as  this.    It  does  not  appear  that  the 
calls  themselves  shew  the  purpose  for  which  they  are 
made.     In  King  v.  King  {a),  where  the  action  was  in 
covenant  for  rent  on  an  indenture  of  lease,  andone  part 
only  had  been  executed,   which  the  defendant  held, 
leave  to  inspect  was  given  to  the  plaintiff,  notwithstand- 
ing a  suggestion  that  he  wished  to  see  the  lease  for  the 
purpose  only  of  finding  out  a  defect  by  which  it  might 
be  avoided. 

Lord  Denmam  C.  J.  In  that  case  the  plaintiff  had 
a  clear  and  distinct  property  in  the  deed.  And  here 
my  only  doubt  was,  whether  the  books  were  not  a  part- 
nership* property  to  which  any  shareholder  might  have 
access.  But  I  think  the  legislature  did  not  intend  this. 
The  inconvenience  of  such  a  construction  would  be  too 
enormous.    The  object  with  which  the  G>urt  orders  an 

(a)  4  Tauni,  666. 
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Vohtme  L     inspection  of  documents  is,  not  that  the  party  may  be 
*^  enabled  to  fish  out  a  defence,  but  if  he  has  a  de- 


Tbe  Birnn iNo-   fence,  that  he  may  be  furnbhed  with  proper  means  of 

HAMy  BrUTOL 

and  Thames    pleading  it     This,  therefore,  is  not  a  case  in  which  the 

Jaoction  Rail- 
way Company    claim  Can  be  made, 

T, 


WHITg. 


LiTTLEDALE  J.  coucurred. 

Patteson  J.  I  am  of  the  same  opinion.  The  de* 
fendant  seems  to  have  neglected  those  means  with  which 
the  statute  provides  him  for  knowing  how  the  directors 
have  proceeded ;  and  then,  as  soon  as  a  call  is  made,  he 
claims  to  inspect  all  their  proceedings  for  the  purpose  of 
finding  out  a  defeqce, 

Coleridge  J.  concurred. 

Rule  discharged. 


The  Queen  against  The  Victoria  Park  Com- 
pany. 

By  a  statute       f^RESSWELL  had  obtained  a  rule  in  Hilary  term 

(7  IF  4.  ft  ^^ 

1  Firt.  (Lxxx.),  1840,  calling  upon  The  Victoria  Park  Company  to 

eftta^^ied^**    shew  cause  why  a  mandamus  should  not  issue,  com- 

with  power  to 

make  caUt,  and  to  sue  and  be  sued  in  the  name  'of  their  treasurer  or  any  director.  An 
action  was  brought  against  the  treasurer,  and  judgment  eotcred  up  against  the  company, 
who  appeared  to  have  no  assets.  The  Court  rdfused  to  issue  a  mandamus  commanding  the 
company  to  pay  the  sum  recoTered  and  costs. 

llie  Court  also  refused  to  issue  a  mandamus  requiring  the  company  to  make  calls  (a)  to 
enable  them  to  satisfy  the  debt,  it  appearing  that  calls  sufficient  to  satisfy  the  judgment 
had  been  made  but  not  paid,  and  that  the  company  had  not  now  the  proper  officers  for 
making  such  calls.  Qucre,  whether,  if  these  circumstances  had  not  appeared,  a  mandamus 
would  haTe  gone  commanding  the  company  to  make  the  calls. 

(a)  See  p.  293,  post,  and  note  (6),  ibid. 
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manding  them  to  pay  to  Joseph  England^  or  his  attomey^     2^ew  Senet. 

1841 
1176/.  05.  4^.,  being  the  amount  of  the  actual  debt  due  ' 


from  the  said  company  to  the  said  J.  JE.,  upon  a  judg-     The  Qumk 
ment  recovered  by  him  in  an  action  in  the  Court  of  TheVicTORi4 

Park  CoDdMnT* 

Common  Pleas  at  Lancaster^  at  the  suit  of  the  said 
J.  E.  against  John  Westhead^  treasurer  of  the  company, 
as  the  nominal  defendant,  on  their  behalf;  and  also 
10/.  Ts.  2d,j  the  costs  of  «7.  £.  in  the  said  action; 
*^  and  to  raise  the  same,  if  necessary^  by  enforcing 
payment  of  all,  or  a  sufficient  part,  of  any  money  which 
may  be  due  and  in  arrear  from  any  person  or  persons 
upon  and  in  respect  of  any  call  or  calls  which  have 
been  made  by  the  directors  of  the  said  company,  under 
the  authority  of,  and  pursuant  to,  a  certam  act  of  par- 
liament" (7  W.^.Sx,  1  Vict,  c.xxx.,  local  and  personal, 
public),  ^^  for  establishing  a  company  for  the  purpose  of 
laying  out  and  maintaining  an  ornamental  park  within 
the  townships  of  Bmholmey*  &c.,  ^^  in  the  county  of 
Lancaster;  or  by  any  other  ways  or  means  by  the  said 
act  of  parliament  authorized  or  directed  in  that  behalf." 
In  last  term  (a), 

Sir  W.  W.  Follett  and  Wightman  shewed  cause ;  and 
CressweU  and  Knowles  supported  the  rule.  The  judg- 
ment sufficiently  shews  the  facts  of  the  case  and  the 
arguments  used. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  term  {Jammty  1 1th, 
1841),  delivered  the  judgment  of  the  Court 
Thb  was  a  rule  for  a  mandamus  to  be  directed  to 

(a)  Monday,  November  1 6th,  184a  Before  Lord  Denman  C.  J.|  LUtk- 
dale,  WUIiams  and  Coleridge  Js. 
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Vciime  7.  the  compaDv,  oommandiDg  them  to  pay  a  sum  of  money 
1841  Ok 
*___  reoovered  against  them  in  an  action  (a),  and  to  make 


TiwQunv    calls,  for  the   purpose,  if  necessary,  on  the  share- 
The  VicTomu  holders* 

FtarkCompviy. 

The  company  is  incorporated  by  act  of  parliament  (ft) : 
but,  by  a  clause  (c)  in  the  act,  they  may  be  sued  in  the 
name  of  their  treasurer,  or  one  of  the  directors,  as 
nominal  defendant ;  and  the  officer  so  sued  is  made  not 
personally  liable*  This  action  was  accordingly  brought 
against  the  treasurer ;  and  the  plaintiff,  having  recovered 
11562.,  has  entered  it  up  againsi  the  company.  Upon 
an  application  to  the  secretary  for  payment,  the  answer 
given  was,  that  the  company  had  no  funds,  unless  the 
shareholders  &c*  would  pay  up  calls  which  were  in 
arrear  to  a  considerable  amount;  and  that,  as  to  new 
calls,  they  could  only  be  made  by  the  directors,  of 
whom  there  did  not  remain  a  qualified  quorum*  The 
plaintiff,  therefore,  who  has  a  good  cause  of  action 
against  the  corporation,  and  has  established  it  by  the 
judgment  of  a  court  of  law,  is  left  without  any  satis- 
faction. The  authority  of  Rex  v.  The  St.  Katherine 
Dock  Company  {d)  was  relied  on  in  support  of  the  ap- 
plication. And  that  case^  of  which  we  see  no  reason 
to  diminish  the  authority,  would  be  precisely  in  point 
if  the  judgment  had  not  here  been  entered  up  against 
the  company*    But,  assuming  the  judgment  to  be  cor- 

(«)  Of  debt  ;  {b)  Stat.  7  r.4.  &  1  Vict.  c.  xxx.  j.  1. 

(c)  Sect.  74. 

id)  A  B.  i  Ad.  360.  On  this  point,  Rex  y.  The  Nottingham  Old 
Water  Works  Company  (6  J,  4*  E,  355 ;  set  the  judgment  of  Patter 
ton  J,p  p.  369»  370),  Bex  v.  The  Commudonen  for  improving  Market 
Street,  Manchester  (note  (o)  to  Rex  v.  The  Hungerford  Market  Company, 
AB.^  Ad.  333),  Corpe  t.  Glyn  (3  B.  ^  Ad,  801),  were  cited  in  the 
argument* 
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rectly  entered  up  in  that  form,  and  we  think  it  does     New  Serkt, 

1841* 
not  lie  in  the  mouth  of  the  plaintiff  to  contend  that  it  '___ 


is  not,  it  seems  to  us  to  form  a  decisive  answer  to  the     "^^  Qomm 
first  part,  at  least,  of  the  application;  because  the   J^X**^**^ 

Fftrk  Compaoy* 

plaintiff  then  has  the  ordinary  legal  remedy  of  an  ex- 
ecution ;  and  we  cannot  direct  a  mandamus  to  go,  order- 
ing the  pajrment  to  be  made,  merely  because,  under  the 
circumstances,  the  execution  may  produce  no  fruits.    It 
was  argued  that  we  have  issued  the  writ,  even  where 
there  was  a  legal  remedy,  in  cases  where  that  remedy 
was  not  so  complete  and  beneficial  as  the  writ  would 
enforce.    But  that  has  been  where  the  remedy  at  law 
was  not  in  its  nature  so  complete,  without  reference  to 
any  circumstances  peculiar  to  the  case  in  which  it  was 
to  be  used,  as  in  Rex  v.  The  Severn  and  Wye  Railway 
XJompany  (a),  where  a  mandamus  was  granted  to  compel 
a  corporation  to  reinstate  and  lay  down  a  railway,  al- 
though an  indictment  would  have  lain  for  the  non- 
repair; for  the  only  direct  effect  of  the  indictment 
would  have  been  the  punishment  of  the  defendants 
by  fine^  and  not  procuring  for  the  prosecutors  the 
benefit  which  they  sought  and  were  entitled  to.     But 
here  the  plaintiff  seeks  only  the  payment  of  the  debt 
and  costs :  for  this  an  execution  by  fi.  fa.  is  a  perfect 
remedy  in  its  nature ;  and,  if  we  were  to  issue  the  writ, 
because  in  this  particular  case  there  are  no  corporation 
chattels  seizable,  it  would  be  difficult  on  principle  to 
refuse  to  issue  it  in  any  case  where  the  sheriff  should 
return  nulla  bona,  whether  the  writ  had  issued  against 
a  corporation  or  an  individual ;  for  in  principle  there  is 
no  distinction  between  the  two*    We  are  compelledi 

(a)  2  ^.  4*  Aid.  646. 
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vhiunuTL  therefore,  to  refuse  the  rule  for  a  mandamus  to  the 

1841.  .      ^ 
corporation  to  pay. 


Tbe  QuxKN         We  mighti  perhaps,  if  the  facts  had  warranted  us, 
The  VicTOEiA    have  made  the  rule  absolute  on  them  for  the  latter 

Park  CiuDpMiy. 

part,  the  making  a  call  on  the  shareholders.      For 
this  is  not  the  case  of  an  ordinary  corporation  pos- 
sessing or  supposed  actually  to  possess  corporate  pro- 
perty, and  with  which    individuals   contract  on    the 
fiiith   of  such  present  possession,   but  a  corporation 
with  a  power  of  creating  a  future  corporate  proper^, 
from  time  to  time,  out  of  the  private  assets  of  its  in- 
dividual members,  and  with  which  contracts  are  made 
on  the  faith  that  an  honest  exercise  will  be  made  of 
such  power  when  necessary.      If,   therefore,  it  were 
clearly  established  that  they  were  evading  the  payment 
of  their  debts,  and  the  due  satisfaction  of  judgments 
recovered  against  them,  on  the  ground  that  they  had  no 
corporate  assets  actually  in  possession,  we  should  not, 
perhaps,  go  beyond  the  principle  which  regulates  our 
extraordinary  interposition  by  mandamus,  if  we  com- 
pelled them  to  exercise  that  power  with   which  the 
legislature  has  trusted  them  for  this  very  purpose,  and 
to  put  themselves  in  funds  to  answer  the  dediands  ot 
their  creditors. 

We  think  it  right  to  state  thus  much  to  guard  against 
a  misconstruction  of  our  present  judgment,  and  wishing 
to  leave  the  Court  entirely  unfettered  should  such  a 
case  as  we  have  supposed  be  brought  before  us.  But, 
in  the  case  now  under  consideration,  it  was  distinctly 
admitted  by  the  counsel  for  the  rule  that  a  mandamus 
to  make  calls  was  unnecessary,  because  they  had 
already  been  made  to  a  sufficient  extent;  and  it  also 
appeared  that  practical  difficulties  might  arise  from  the 
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present  state  of  the  corporation  in  attempting  to  obey  a     New  Series. 

-10  J 1 

mandamus  so  couched  {a).  ' 


It  was  suggested  that  the  real  remedy  would  be  the     '^^  Qo«ik 
compellin&r  the  corporation  to  enforce  the  payment  of  The  Victoria 

,  ,,  ,  Park  Company, 

the  calls  already  made,  and  that  no  difficulties,  either 
technical  or  substantfal,  existed  to  prevent  this  being 
done.  How  this  may  be  we  know  not;  but.  for  the 
present  it  is  enough  to  say  that  that  does  not  appear 
to  have  been  the  application  made  to  the  coi*poration, 
nor  is  it  a  part  of  (&),  or  consistent  with,  the  present 
rule ;  which  must  therefore  be  discharged,  but  with- 
out any  costs* 

Rule  discharged. 

(a)  SecU  34  giYes  power  to  the  directors  for  the  time  being  to  make 
calls,  and  enables  the  company  to  sue  for  calls.  Sect.  SB  enacts  that 
the  affairs  of  the  company  shall  be  under  the  control  of  five  share- 
holders, to  be  appointed  directors.  Sect.  39  names  the  first  five  directors* 
By  sect.  40  three  directors  at  least  must  be  present  to  constitute  a  board 
for  transacting  business.  Sect.  65  provides  for  the  retirement  of  two  direc  • 
tors  every  year,  their  successors  to  be  elected  by  the  proprietors.  Sect.  67 
enacts  that  no  person  shall  be  a  director  who  is  not  a  proprietor  of  ten 
shares  in  his  own  right,  or,  under  certain  circumstances,  of  five;  and  that, 
on  any  director  ceasing  to  hold  so  many  shares  in  his  own  right,  bis 
oflice  shall  be  vacated.  By  sect.  68,  any  director  may  vacate  his  office  by 
sending  in  his  resignation  in  writing  to  any  board  of  directors  for  the 
time  being.  Subsequent  sections  provide  for  the  appointment  of  direc- 
tors to  succeed  those  who  may  become  disqualified  or  resign. 

It  appeared  by  the  affidavits  that  one  of  the  original  five  directors 
ceased  to  be  a  director  in  AvguU  1838,  and  was  succeeded  by  another ; 
that,  of  the  then  five  directors,  three  had  become  bankrupts,  and  assignees 
had  been  appointed,  and  that  such  directors  had  therefore  ceased  to  hold 
shares  in  their  own  right ;  and  that  the  other  two  had  since  sent  in  their 
resignations  to  the  secretary  of  the  company.  As  to  the  last  two,  it  was 
urged,  in  support  of  the  rule,  that  the  resignation  was  invalid,  not  having 
been  sent  in  to  a  duly  constituted  board. 

[b)  See,  however,  the  statement  of  the  rule,  p.  289.  ant^ 
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Stat.  24  G.  2. 
c.  40.  s,  12., 


Hughes  against  Done. 

T\EBT.     The  first  count  stated  that  defendant,  on 
which  enacts  &c.,  was  indebted  to  plaintiff  in  4/.  25.  for  goods 

that  no  action 

shall  be  main-  sold  and  delivered. 

debt  on  ac^^         Plea.     That  the  said  4/.  2s,  was  and  is  a  certain  sum 

tuous  Hquore*  claimed  by  plaintiff  from  defendant  for  and  in  respect 

br'bTnffidur''*  of  certain   spirituous   liquors    by  plaintiff  supplied  to 

contracted  at  defendant  at  divers  days  and  times  between  16th  April 

one  time  to  the  "' 

amount  of  20*.,  and  13th  JWy,  A.  D.  1839,  and  not  a  debt  or  demand 

apph'es  to  cases 

where  the  li-      for  or  in  respect  of  any  other  or  different  matter ;  and 

quor  is  sold,  /•    i  •  i  i      r      t  i      t. 

not  to  be  con.  that  no  part  of  the  said  sum  or  demand  of  4/.  2^.  hath 
purchaser,  but  been  or  was  bona  fide  contracted  by  defendant  at  any 
^  Mich  pun"**  ^"^  ^*°^®  '^  ^^  amount  of  205.  or  upwards  (a).     Veri- 

ch^r(beinga   fication. 
pubhcan) to 
his  customers. 

To  aMeclaration  in  debt  for  goods  sold  and  delivered,  defendant  pleaded  that  the  sum 
was  claimed  in  respect  of  spirituous  liquors  supplied  by  plaintiff  to  defendant,  and  not  in 
respect  of  any  other  matter;  and  that  no  part  of  the  sum  or  demand  was  bona  6de  con- 
tracted by  defendant  at  any  one  time  to  the  amount  of  20j.  or  upwards.  Held,  that  tin's 
plea  shewed  a  defence  under  the  statute,  though  it  did  not  expressly  negative  the  supposition 
that  the  sum  might  be  made  up  of  claims  upon  sales  originally  exceeding  20j.  each,  but 
reduced  below  that  amount  by  part  payments. 

(a)  Stat  24  G.  2.  c.  40.  j.  1.  <*  Whereas  the  immoderate  drinking 
of  distilled  spirituous  liquors  by  persons  of  the  meanest  and  lowest  sort 
hath  of  late  years  increased,  to  the  great  detriment  of  the  health  and  morals 
of  the  common  people  ;  and  the  same  hath  in  great  measure  been  owing 
to  the  number  of  persons  who  have  obtained  licences  to  retail  the  same, 
under  pretence  of  being  distillers,  and  of  those  who  have  presumed  to  re- 
tail the  same  without  licence,  more  especially  in  the  cities  of  London  ** 
&c.,  '*  contrary  to  the  good  and  wholesome  laws  heretofore  made  for  pre- 
venting thereof:  and  whereas  we  your  Majesty's  dutiful  **  &c.,  "ever 
attentive  to  the  preservation  and  health  of  your  Majesty's  subjects,  have 
taken  this  great  evil  into  our  serious  consideration,  and  proposed  such 
laws  and  provisions  as  appear  to  us  to  be  most  likely  to  put  a  stop  to  the 
same ;  but  it  may  so  happen  **  that  the  proposed  regulations  may  cause  a 
failure  of  revenue :  sundry  duties  on  spirituous  liquors  arc  then  imposed* 

Sect.  1 2  enacts  that  "  no  person  or  persons  whatsoever,  sliall  be  en- 
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Replication.  That,  at  the  several  times  when  the 
said  spirituous  liquors  were  so  supplied  by  plaintiff  to 
defendant,  defendant  carried  on  the  trade  and  business 
of  A  publican,  and  plaintiff,  at  those  several  times,  law- 
fully carried  on  the  trade  and  business  of  a  spirit 
merchant ;  that  the  said  spirituous  liquors,  so  supplied 
by  plaintiff  to  defendant,  were  so  supplied  by  plain- 
tiff in  the  way  of  his  said  trade  as  such  spirit  mer- 
chant to  defendant  as  aforesaid  in  the  course  of  his 
said  trade  and  business  of  a  publican,  and  were,  at  the 
said  times,  bought  by  defendant,  and  then  sold  by 
plaintiff  to  defendant,  for  the  purpose  of  being  con- 
sumed by  defendant's  customers  in  the  way  of  his  said 
trade,  and  not  for  defendant's  own  personal  use  or  con- 
sumption.    Verification. 

Demurrer  (c),  and  joinder. 


New  Series, 
1841. 

Hdghes 

V. 
DONX. 


titled  unto  or  maintain  any  cause,  action  or  suit  for,  or  recover  either  in 
law  or  equity,  any  sum  or  sums  of  money,  debt  or  demands  whatsoever, 
for  or  on  account  of  any  spirituous  liquors,  unless  such  debt  shall  have 
really  been  and  bondjide  contracted  at  one  time,  to  the  amount  of  twenty 
shillings  or  upwards ;  nor  shall  any  particular  article  or  item  in  any  ac* 
count  or  demand  for  distilled  spirituous  liquors  be  allowed  or  maintained, 
where  the  liquors  delivered  at  one  time,  and  mentioned  in  such  article 
or  item,  shall  not  amount  to  the  full  value  of  twenty  shillings  at  the  least, 
and  that  without  fraud  or  covin ;  and  where  no  part  of  the  liquors  so 
sold  or  delivered  shall  have  been  returned  or  agreed  to  be  returned 
directly  or  indirectly ;  and  in  case  any  retailer  of  spirituous  liquors,  with 
or  without  a  licence,  shall  take  or  receive  any  pawn  or  pledge  from  any 
person  or  persons  whatsoever,  by  way  of  security  for  the  payment  of  any 
sum  or  sums  of  money  owing  by  such  person  or  persons  for  such  spiri- 
tuous liquors  or  strong  waters,  every  such  person  or  persons  offending 
herein  shall  forfeit  and  lose  the  sum  of  forty  shillings  for  each  and  every 
pawn  or  pledge  so  taken  in  or  received  by  him  or  them,  to  be  levied  ** 
&c. ;  **  and  the  person  or  persons  to  whom  any  such  pawn  or  pledge  doth 
or  shall  belong,  shall  have  the  same  remedy  for  recovering  such  pawn,  or 
the  value  thereof,  as  if  it  had  never  been  pledged.** 

(a)  Special  causes  were  assigned;  but  no  objection  was  insisted  on 
eicept  those  pointed  out  in  the  text. 
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This  case  was  argued  in  last  term  (a). 

Petersdoiff^  for  the  defendant  The  replication  is  no 
answer  to  the  plea.  Sect.  12  of  stat.  24  G.  2.  c.  40.  is 
general  in  its  language.  The  doubt  whether  an  ex- 
ception could  be  implied,  where  the  liquors  were  sold 
for  the  purpose  of  being  sold  again,  was  first  raised,  and 
with  success,  in  Jackson  v.  AttriU  (6).  That  was  a  Nisi 
Prius  case ;  and  the  decision  cannot  be  supported.  Even 
taking  into  consideration  the  recital  in  staU  24  G.  2. 
c.  40.,  the  object  does  not  appear  to  have  been  to  re- 
press the  practices  complained  of  merely  by  a  prohibi- 
tion of  drinking  in  small  quantities.  Burnyeat  v.  Hutch-' 
itison  (c)  shews  that  the  prohibition  of  any  recovery  for 
a  quantity  not  amounting  in  value  to  20s.  is  absolute 
and  quite  general.  Gilpin  v.  Rendle  (d)  was  cited  in 
that  case,  and  is  also  an  authority  for  the  unqualified 
application  of  the  statute.  In  some  cases  it  has  been 
held  that  such  a  sale  could  not  form  part  of  the  con- 
sideration of  a  bill  of  exchange ;  as  Scott  v.  Gilmore  (e). 
In  Proctor  v.  Nicholson  {g)  Lord  Abinger  C.  B.  held 
that  the  act  did  not  apply  where  the  spirits  were  sold 
to  a  person  living  in  the  plaintiiTs  house :  but  that  case, 
even  if  it  can  be  supported,  does  not  apply  here. 


F.Robinsonj  contra.  First,  the  plea  does  not  raise 
the  question  under  the  act.  If  there  be  any  state  of 
facts,  consistent   with  the  plea,  in  which  the  contract 

(a)  November  IStb,   184a     Before  Lord  DmmanC.  J.,  LiUledaie, 
WUHanUf  and  Coleridge  Js. 

(b)  1  Peake's  N.  P.  C,  180.  (c)  5  B.  i  Aid,  241. 

(d)  1  Selw.  N.  P,  55.  (10th  ed.) 

(e)  3  Taunt.  226,     See  Spencer  ▼.  Smith,  3  Campb.  9. 
(g)  7  C.  ^  P.  67. 
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would  not  be  illegal,  the  plea  does  not  go  far  enough     -^Virw  Series. 

to  shew  illegality;   Rex  v.   Chetixynd{a).      Now   here  [__ 

it  is  consistent  with  the  plea  that  each  sale  may  have  Hoohm 
been  of  a  quantity  of  spirits  exceeding  20^.  in  value»  Donk. 
though  now  less  than  205.  may  be  due  on  each,  by 
virtue  of  past  payments.  The  plea  should  shew  that 
the  delivery  was  not  in  any  case  of  a  quantity  of  greater 
value,  or  that  no  part  of  the  demand  formed  part  of  a 
demand  for  a  greater  quantity.  It  is  not  enough  to 
follow  the  words  of  the  statute ;  Peake  v.  Carrington  (i), 
Bex  V.  Jones  (c).  Secondly,  the  replication  shews  that 
there  is  .no  illegality.  Jackson  v.  Attrill  {d)  is  directly 
in  point;  and  Proctor  v.  Nicholson  (e)  shews,  at  least, 
that  the  evil  against  which  the  statute  was  directed  was 
what  is  commonly  called  tippling.  And  no  case  has 
been  decided  the  other  way.  The  object  of  the  act  was 
to  prevent  the  facilities  of  intoxication  afforded  to  the 
lower  orders  by  the  purchase  of  small  portions  of 
spirits :  the  act  has  always  been  known  by  the  title  of 
The  Tippling  Act*  The  first  recital  in  the  preamble 
shews  this  intention;  and  sect  12  is  the  only  section 
to  which  this  clause  of  the  preamble  directly  applies. 
The  provisions  as  to  the  return  of  part  of  the  liquor, 
and  as  to  pawning,  shew  that  the  enactment  was  in- 
tended to  meet  the  case  of  poor  persons  drinking 
small  quantities  of  liquor  at  a  time.  If  the  enact- 
ing words  are  to  be  taken  in  their  fullest  extent,  they 
are  not  confined  to  cases  of  sale,  and  no  action  would 
lie  even  for  carrying  such  small  quantities  of  liquor  from 
one  place  to  another.     "  The  rule  of  law  is,  that  the 

(•)  7  B.  ij-  C.  695.  704.  (6)  2  Br.  i  B.  S99. 

(c)  AB.i  Ad.  345.  id)  I  Peake' s  N.  P.  C.  ISa 

{e)  7  C.  ^  P.  67. 
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words  of  a  statute  are  not  to  be  construed  so  as  to 
extend  beyond  the  mischief  contemplated  by  the  act, 
where  such  construction  would  be  injurious  to  the  in- 
terest of  third  persons;"  per  Hdrayd  J.  in  Edwards 
V.  Dick  (a).  The  judgment  of  Abbott  C.  J.  in  Doe  dem. 
'Seihercoie  v.  Bartle{b)  confirms  this  principle.  In 
Btomyeat  v.  Hutchinson  (c)  the  liquor  seems  to  have 
been  sold  to  the  actual  consumer. 


Petersdorff  in  reply.  First,  the  objection  to  the 
plea,  if  maintainable  at  all,  could  be  taken  only  on  special 
demurrer.  But  the  plea  sufficiently  shews  the  ille- 
gality; it  cannot  be  necessary  to  negative  every  con- 
ceivable fact,  not  previously  introduced  on  the  record, 
which  might  do  away  with  the  prima  facie  objection  {£). 
But  here  the  plea  excludes  any  supposition  of  the  sale 
having  ever  been  of  a  quantity  exceeding  205.  in  value. 
Next,  the  replication  fails.  The  words  of  sect.  12  are 
unambiguous;  that  being  so,  the  preamble  cannot  be 
resorted  to  for  the  purpose  of  explanation.  The  words 
'^  on  account  of"  are  as  large  as  any  that  could  be 
suggested. 

Cur.  adv.  vult* 


Lord  Denman  C.  J.,  in  this  term  {January  12th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
pleadings,  his  lordship  proceeded  as  follows. 

Upon  the  argument  in  this  case,  an  attempt  was 
made,  rather  to  show  the  insufficiency  of  the  plea  as 
framed,  than  to  rely  on  the  replication  as  an  answer  to 

(a)  4  J9.  j'  Aid.  212.  216.  (6)  5  J9.  ^  Aid,  492.  501. 

(c)  SB,  i  Aid,  241. 

(cT)  See  WaUe  v.  JoneSy  1  New  Ca,  656;  affirmed  on  error  in  the 
Exchequer  Chamber,  Jones  v«  JFailCj  5  New  Co,  341,  and  in  Dom, 
Proc.  J<met  v.  Wtdte,  July  1st,  1842. 
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h ;  the  goodness  of  the  plea,  and  of  the  replication  as     ^ew  Series, 
an  answer  to  it,  alike  depending  upon  the  true  con-  ' 


struction   of  stat.    24-  G.  2.  c.  40.  5.  12..   which   is   as       Hoghes 


V. 


follows.     (His  lordship  then  read  the  twelfth  section.)  I>one. 

Against  the  plea  framed  upon  this  section  the  ob- 
jection was,  that  it  does  not  sufficiently  appear  that  the 
sale  of  the  spirituous  liquors  was  in  each  instance  to 
a  less  amount  than  20.v.,  and  that,  consistently  with  the 
allegation  as  it  now  stands,  the  sale  in  each  case  might 
have  been  of  a  quantity  exceeding  in  value  205.,  but 
reduced  by  prompt  payment  to  a  sum  below  it,  and  so 
each  sale  not  within  the  prohibition  contained  in  the 
statute.  In  considering  this  question,  we  think  that 
the  plea  ought  to  be  read  (as  was  observed  by  Lord 
Ellenboroiigk  on  a  similar  occasion)  like  any  other  com- 
position, and  that  no  violent  or  forced  construction 
ought  to  be  made  beyond  the  ordinary  and  fair  mean- 
ing of  the  words  employed,  either  to  support  or  to 
invalidate  it.  And,  so  reading  this  plea,  we  think  that 
the  allegation  does  sufficiently  import  that  the  amount 
in  value  of  each  sale,  the  aggregate  of  which  sales  com- 
posed the  whole  demand,  was  less  than  205.,  and  there- 
fore illegal  (unless  the  replication  be  found  to  contain 
an  answer  to  it) ;  and  that  to  hold  the  contrary,  in 
conformity  to  the  argument  for  the  plaintiff,  we  must 
adopt  an  arbitrary  supposition  wholly  unauthorised  by 
any  thing  which  appears,  and  inconsistent  with  the 
plain  and  common  sense  of  the  language  of  the  plea. 

This  being  so,  we  are  led  to  consider  whether  the 
replication  contains  any  answer  to  the  plea,  and  fur- 
nishes a  ground  for  the  plaintiff  maintaining  the  present 
action;  or,  in  other  words,  whether  there  is  any  im- 
plied exception  in  the  statute  in  favour  of  a  spirit  mer- 
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chant  selling  spirituous  liquors  to  a  publican  for  the 
supply  of  the  customers  of  the  latter,  and  not  for  his 
own  use  and  consumption,  express  exception  there 
obviously  being  none. 

And  in  thb  part  of  the  argument  we  were  referred  to 
a  Nisi  Prius  case,  Proctor  v.  Nicholson  (a),  according  to 
which  Lord  Abinger  is  reported  to  have  held  that  tlie 
statute  did  not  apply  to  an  hotel-keeper  furnishing 
spirituous  liquors  to  a  customer  living  in  his  hotel  to  a 
smaller  amount  than  20s.  at  a  time.  Supposing  this 
to  have  been  so,  it  is  to  be  observed  that  the  cases  are 
not  precisely  similar ;  and,  moreover,  the  contrary  was 
decided  by  the  late  Chief  Baron  Thomson  at  Nisi 
Prius,  he  having  refused  to  allow  the  plaintiff  (a  pub- 
lican) to  recover  for  spirits  sold  by  him  to  a  customer 
under  the  required  amount ;  Gilpin  v.  Rendle  (b).  And 
(what  is  still  more  material)  the  same  was  expressly 
decided  under  precisely  the  same  circumstances  by  this 
Court;  that  a  tavern-keeper  cannot  recover  for  items  in 
his  bill  under  20^.,  the  goods  supplied  being  spirituous 
liquors  to  a  customer  at  his  house ;  Bumyeat  v.  Hutch-' 
inson  (c). 

It  remains  for  us,  however,  to  notice  a  case  (d)  which 
certainly  is  not  distinguishable  from  it,  and  which  must, 
therefore,  if  its  authority  be  adopted,  determine  the 
present  Lord  Kenyon  is  reported  to  have  held,  at  Nisi 
Prius,  that  the  price  of  spirituous  liquors  sold  by  the 
agent  of  a  liquor  merchant  on  his  account  to  the  keeper 
of  an  eating-house  in  quantities  under  the  value  of  205. 
was  recoverable  notwithstanding  the  statute.     And  the 


(a)  7  Car.  jp  P.  67. 

(c)  SB.iAU.^A\. 

(<Q  ^»dtaon  v.  AthiU^  1  Peokes  N.  P.  C  180. 


(6)  1  Selw.  N.  P.  5i  (10th  ed.) 
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groaod  of  the  decision  is  stated  to  have  been,  that  he     New  Seriea. 
thought  this  case  did  not  fall  within  the  mischiefs  in-  * 


a 


tended  to  be  remedied  by  this  act  of  parliament,  the  Hoghm 
intent  of  which  was  to  prohibit  the  sale  oC  such  small  Doni. 
quantities  to  the  consumer;"  that  '^  the  liquors  were  not 
sold  to  the  defendant  for  his  own  consumption,  but  for 
the  use  of  guests  resorting  to  his  house  in  the  way  of 
his  trade,  and  therefore^  in  his  lordship's  opinion,  not 
within  the  act  of  parliament." 

It  now  becomes  our  duty,  after  argument  and  upon 
deliberation  (the  absence  of  which  circumstances  so 
much  impairs  the  authority  of  a  Nisi  Prius  decision, 
whatever  weight  may  be  justly  due  to  the  opinion  of  the 
particular  Judge),  to  put  our  construction  upon  this 
statute.  The  preamble  certainly  alludes  to  the  mis- 
chief noticed  by  Lord  Kent/on^  the  increase  of  immo- 
derate drinking  of  spirituous  liquors  by  persons  of  the 
lowest  sort;  which  is  attributed,  in  a  great  measure,  to 
the  description  of  persons  who  had  obtained  licences  to 
retail  the  same,  and  to  those  who  had  presumed  to 
retail  the  same  without  any  licence.  And,  accordingly, 
the  first  eleven  sections  of  the  act  are  directed  to  the 
object  of  putting  those  persons  under  better  and  more 
strict  regulations.  Then  comes  the  twelfth  section, 
upon  which  the  question  turns,  and  which  has  been 
already  quoted.  Now,  that  the  prohibition  is,  in  terms, 
of  all  sales  of  spirituous  liquors  to  a  less  amount  than 
205.,  it  is  impossible  to  doubt.  And  to  introduce  an 
exception  not  there  to  be  found,  and  which,  if  intended, 
might  have  been  so  easily  introduced  and  expressed,  is, 
we  think,  to  curtail  and  abridge  the  meaning  of  plain 
words  in  a  manner  which  no  rule  of  construction,  of 
which  we  are  aware,  warrants* 
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We  have  purposely  deferred  noticing  the  language 
of  Lord  Tenterden  in  giving  the  judgment  of  the  Court 
in  the  last  cited  case  of  Bumyeat  v.  Hutchinson  (a); 
which  is  to  the  following  effect.  ^*  The  words  of  the 
act  are  free  from  doubt.  They  contain  a  general  and 
absolute  prohibition  of  the  sale  of  spirits,  unless  de- 
livered in  quantities  amounting  to  more  than  20s.  in 
value  at  one  time.  We  are,  however,  desired  to  nar- 
row the  construction,  by  introducing  the  qualifications 
of  a  sale  to  the  consumer  himself,  and  by  confining 
it  to  the  case  where  the  spirits  have  been  sold  alone. 
But  it  would  be  a  great  evil  to  introduce  such  quali- 
fications ;  and  I  think,  if  we  did  so,  we  should  probably 
defeat  the  intentions  of  the  legislature/' 

We  agree  to  this  construction,  and  think  we  ought 
to  adopt  it  The  consequence  is  that  our  judgment 
must  be  for  the  defendant. 

Judgment  for  defendaiSt. 

(a)  b  B,  ^  Aid.  241. 


Edan  against  Dudfield. 


Goods  of  the     T^EBT  for  i^oods  sold  and  delivered,  and  on  an  ac- 

plainUff  being      U  ^  ' 

in  defendant**  COUnt  Stated, 

hands  for  the 

purpose  of  be-         Pleas.     1.  As  to  all  but  1/.  95.  2^.,  parcel  &c.,  nun- 

ing  sold  by  de-  •     i  i  •  t  i 

fendant  for        quam  mdebitatus.     Issue  thereon. 

fcndant'told"  2.  As  to  the  same,  a  set  off.     Replication,  denying 

hSefend^t,     ^^®  ^^^^  set  off.     Issue  thereon. 

would  take 

them  himself,  at  a  price  then  named.  Defendant  afterwards  sold  them  to  a  third  party, 
and,  after  that,  in  a  written  account  current  delivered  to  plaintiff*,  debited  liimself  with 
the  price  of  the  goods  as  "  sold,**  not  adding  to  or  for  whom. 

Held  that,  under  sect.  17  of  the  Statute  of  Frauds,  29  C,  2.  c.  3.,  this  was  evidence  upon 
which  a  jury  might  infer,  as  against  defendant,  a  contract  for  the  sale  of  the  goods  by 
plaintiff*  to  defendant,  and  an  acceptance  by  defendant  under  such  contract 
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5,  As  to  the  1/.  95.  2d,f  tender  of  the  same ;  which      New  Seria. 
the  plaintiff  took  out  of  Court,  and  acknowledged  satis-        ^^ 
faction  pro  tanto.  Edan 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  DuDriiLD. 
Middlesex  sittings  after  Hilary  term  1839,  it  appeared 
that  the  defendant  was  employed  by  the  plaintiff  to 
clear  goods  for  him  at  the  custom  house,  and  was 
accustomed  to  enter  goods  of  the  plaintiff,  and  did 
actually  enter  the  goods  now  in  question  (German  toys), 
then  belonging  to  the  plaintiff,  in  his  own  name.  In 
the  beginning  of  April  1838,  plaintiff  was  in  defend* 
ant's  debt  to  the  amount  of  about  50/. ;  and  defend- 
ant proposed  to  plaintiff  that  the  goods  should  be 
sold,  and  that  defendant  should  retain  his  debt  out  of 
the  proceeds ;  the  plaintiff  assented  to  this,  and  gave 
defendant  a  written  authority  to  sell  them.  After* 
wards,  and  before  any  sale,  defendant,  in  conversation 
with  an  agent  of  plaintiff,  said  that  he  would  keep  the 
goods  himself  at  the  invoice  price,  less  a  discount  of 
15  per  cent.:  this  was  communicated  to  plaintiff.  The 
goods  were  subsequently  sold  by  defendant)  about 
the  end  of  April.  Afterwards  the  defendant  delivered 
an  account  current  to  the  plaintiff,  in  which  was  an 
item,  under  date  of  April  1838,  "  Two  cases  of  toys, 
&&,  sold  for  120/."  The  counsel  for  the  defendant 
objected  that  there  was  no^  acceptance  to  satisfy 
sect.  1 7  of  the  Statute  of  Frauds ;  but  the  Lord  Chief 
Justice  held  that  there  was  a  case  for  the  jury,  re- 
serving leave  to  move  for  a  nonsuit.  Verdict  for 
plaintiff. 

Kelly^  in  Easter  term  1839,  obtained  a  rule  nisi  for 
a  nonsuit,  and  also  for  a  new  trial,  on  affidavit,  and  on 
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Volume  I,      tbe  ground  that  the  verdict  was  against  the  evidence  {a}. 
[ In  the  last  term  (J), 

Edan 

▼. 
DuDPiiLD.  JTiomas  shewed  cause.     There  was  a  sufficient  ac- 

ceptance to  satisfy  sect  17  of  the  Statute  of  Frauds, 
29  C  2.  c.  3.  The  goods  being  in  the  hands  of  the 
defendant,  he  could  do  no  more  towards  an  acceptance 
than  acknowledge  the  character  in  which  he  held  them. 
That  he  did  by  agreeing  to  become  the  purchaser.  No 
further  act  of  ownership  was  necessary.  Besides,  the 
defendant  has  pleaded  a  set  off  and  tender,  and  can  no 
longer  dispute  the  contract.  One  contract  only  was 
suggested;  and,  therefore,  the  tender  of  1/.  9&  2d.  is 
referable  to  that,  and  constitutes  an  admission,  like 
payment  into  Court,  the  effect  of  which  is  shewn  by 
cases  collected  in  the  note  to  Rucker  v.  Palsgrave  (c). 
[Lord  Denman  C.  J.  The  rule  now  is,  that  payment 
and  tender  operate  only  as  an  admission  of  some  con- 
tract to  the  amount  paid  or  tendered  ((/).] 

Kelly^  contra.  The  goods  were  in  the  hands  of  the 
defendant  as  agent  for  the  plaintiff:  at  that  time  there 
was  no -acceptance.  Then  all  that  passed  afterwards 
was  a  verbal  contract.  To  construe  this  as  a  compliance 
with  sect.  17  of  the  Statute  of  Frauds,  would  be  to  in- 
troduce the  very  mischief  against  which  that  enactment 
was  directed.  The  buyer  must  *^  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same."  There 
has  been  no  actual  receipt :  the  attempt  is  to  imply  a 

(a)  The  argument  for  tbe  oew  trial  is  omitted. 

(6)  November  17th,  184a     Before  Lord  Denman   C.  J.,  Littledale, 
WUSams,  and  Coleridge  Js. 
(c)  1  Campb,  5ST, 
(<Q  See  note  (a)  to  Jones  t.  FHnt,  \0  A,  ^  E,  757. 
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virtual  receipt  from  a  verbal  contract.     Something  must     ^^  Serin. 
take  place  in  fact,  not  in  words  merely,  inconsistent  ' 


with  the  previous  holding.  [Lord  Denman  C.  J.  Sup-  "^^^^ 
pose  a  party,  entrusted  with  goods  for  sale,  were  to  sell  Dudfiblo. 
them,  accompanying  the  sale  with  a  declaration  that 
the  sale  was  on  his  own  account:  as  against  him, 
would  not  that  be  evidence  that  he  had  previously  ac- 
cepted ?  Does  not  your  argument  tend  to  shew  that  the 
Statute  of  Frauds  ought  to  have  gone  farther  than  it 
does,  and  have  required  written  evidence  of  the  ac- 
ceptance?] This  is  a  case  in  which  an  actual  accept- 
ance was  impossible ;  and,  therefore,  the  only  method  of 
satisfying  the  statute  was  by  a  written  contract.  In 
NichoUe  v.  Plume  (a)  it  was  held  that  a  constructive  ac- 
ceptance was  insufficient,  on  the  authority  of  Hanson 
V.  Armitage  (i).  In  Phillips  v.  BistoUi  {c)  it  is  laid 
down  that  the  jury  must  be  satisfied  of  a  delivery  and 
an  actual  acceptance. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  in  this  term  {January  12th),  de- 
livered the  judgment  of  the  Court.  After  stating  the 
ground  of  motion  to  be  that  there  was  no  memorandum 
in  writing,  nor,  as  the  defendant  alleged,  any  accept- 
ance, his  Lordship  proceeded  as  follows* 

The  facts  were,  that  the  defendant  had  acted  as  agent 
for  the  plaintiff  on  several  occasions  in  relation  to  certain 
merchandises  imported  from  France^  and  that  the  goods 
in  question  were  lying  at  the  custom  house  in  the  de- 
fendant's name,  to  be  sold  by  him  for  the  plaintiff.  The 
plaintiff  was  considerably  indebted  to  the  defendant,  who 

(a)  1  C.  4  P.  272.  (6)  5  B.  t  Aid,  557.     S.  C.  I  D.^R-  128. 

(c)  2  P.  ^  C.5U. 
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was  pressing  that  a  sale  should  be  made,  that  he  might 
pay  himself  out  of  the  proceeds ;  and  an  authority  to 
sell,  dated  6th  April,  was  given  by  the  plaintiiF  to  the 
defendant,  and  produced  in  the  course  of  the  plaintiff's 
evidence.  But  a  witness  stated  that,  at  the  end  of  the 
same  month,  he  had  called  on  the  defendant  on  behalf 
of  the  plaintiff,  and  that,  in  that  conversation,  the  de- 
fendant finally  agreed  to  buy  these  goods  himself, 
15  per  cent,  under  the  cost  price.  The  defendant  sub- 
sequently sold  the  goods,  and  rendered  a  debtor  and 
creditor  account  to  the  plaintiff,  in  which  credit  was 
given  to  the  plaintiff  for  the  goods,  by  an  item  in  these 
words,  "Goods"  (describing  them)  "sold  for  120/.'* 
The  action  was  brought,  in  effect,  for  that  sum ;  and  the 
verdict  passed  accordingly. 

The  plaintiff  argued  that  this  parol  contract  of  sale 
was  binding  within  the  statute,  because  the  defendant 
had  accepted  the  goods,  in  selling  them  and  keeping  the 
money.  This  was  denied ;  and  it  was  said  that  the 
statute,  requiring  acceptance  and  actual  receipt  of  the 
whole  or  part  where  there  was  no  written  memorandum, 
could  not  be  satisfied  in  the  case  of  one  at  the  time  of 
the  bargain  possessed  of  the  goods,  inasmuch  as  that 
circumstance  prevents  them  from  being  delivered  to 
him,  or  actually  received  by  him,  in  virtue  of  the  sale. 
At  all  events,  it  was  contended  that  no  act  could  be 
relied  on  to  prove  acceptance  and  receipt,  but  what 
was  inconsistent  with  the  purpose  of  the  prior  pos- 
session ;  whereas,  in  this  case,  all  that  was  done,  the 
sale  and  the  account  rendered,  were  perfectly  consistent 
with  the  authority  previously  given,  and  the  defend- 
ant's character  of  agent.  We  have  no  doubt  that  one 
person  in  possession  of  another's  goods  may  become 
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the  purchaser  of  them  by  parol,  and  may  do  subsequent     Ntno  Series, 
acts,  without  any  writing   betweea  the  parties,  which 
amount  to  acceptance ;   and   the   efiect  of  such   acts,         ^^^^ 
necessarily  to  be  proved  by  parol  evidence,  must  be      Dddpuld. 
submitted  to  the  jury.     We  entertain  this  opinion  after 
fully  considering  all  the  cases  cited,  especially  Elmore 
V.  Stone  (a),   Nicholle  v.  Plume  (J),   Maberley  v.  Shep^ 
pard  (c) ;   agreeing   that    such   evidence   must  be   un* 
equivocal,  but  thinking  the  question,  whether  it  is  so  or 
not  under  all  the  circumstances,  fact  for  the  jury,  not 
matter  of  law  for  the  Court. 

It  was  indeed  contended  that  parol  evidence  was 
inadmissible  to  explain  the  character  of  the  acts  relied 
on  to  prove  acceptance ;  for  that  to  admit  it  would  let 
in  all  the  inconvenience  which  the  statute  was  intended 
to  prevent  No  case,  however,  warrants  the  holding 
the  rule  so  strict :  nor  does  convenience  require  it ;  for, 
where  there  is  the  foundation  of  an  act  done  to  build 
upon,  the  admission  of  declarations  to  explain  that  act 
lets  in  only  that  unavoidable  degree  of  uncertainty  to 
which  all  transactions  to  be  proved  by  ordinary  parol 
evidence  are  liable.  Upon  this  principle,  stat.  9  G.  4. 
c,  14.  5. 1.,  on  a  very  analogous  matter,  has  been  con- 
strued in  the  Court  of  Exchequer.  For,  whilst  in 
Willis  V.  Newhain  [d)  it  was  held  that  part  payment, 
to  take  a  case  out  of  the  Statute  of  Limitations,  could 
not  be  proved  by  a  verbal  acknowledgment  onlj/^  it  was 
held  in  Waters  v.  Tompkins  (e)  that,  where  a  sum  had 
been  paid  without  any  statement  on  what  account,  de- 

(a)  1  Taunt.  458.  (6)  1  C.  ^  P.  272. 

(c)  10  Bing.  99.     And  see  Dodsley  v.   Varlty^  \2  A,  ^  E,  632. 

(rf)  3  r.  ^  J.  518. 

(c)  2  C.  AT.  j-  R.  723..     S,  C.  T^jrwh.  |r  Gr.  137. 
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clarations  were  admissible  to  explain  on  what  account. 
Therefore  a  nonsuit  cannot  be  entered. 

The  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  evidence,  was  supported  by 
some  very  strong  observations  on  the  probabilities  of 
the  case,  which  were  not  however  exclusively  in  favour 
of  the  defendant*  It  was  moved  for,  also,  on  defendant's 
affidavit,  which  we  have  thought  it  right  to  examine 
carefully  with  those  on  the  other  side.  The  answer 
which  these  give  is  complete :  no  subsequent  information 
has  been  or  can  be  obtained ;  and  the  defendant's  case  is 
narrowed  to  the  improbability  that  that  of  his  adversary 
can  be  true.  But  this  has  been  already  considered  by 
the  jury,  who  were  satisfied  with  the  proof  of  it  by  a 
witness  whose  character  stands  unimpeached. 

Rule  discharged. 


Squire  and  Another,  surviving  Executrix  and 
Executor,  against  Huetson  and  Whitaker. 

Judgment  was    rpHE  plaintiffs  signed  judgment  for  600/.,  on  a  joint 

obtained  JL 

and  several  warrant  of  attorney,  dated  10th  April 
1833,  given  by  the  defendants  to  the  testator  for  securing 
the  payment  of  900/. ;  and,  on  13th  February  1840,  a 
levy  was  made  under  writ  of  fi.  fa.,  in  pursuance  of  the 
judgment,  on  the  goods  of  Huetson.     On  31st  March 


•gainst  defend- 
ant, a  pawn- 
broker, on  a 
warrant  of  at- 
torney, and  a 
sdsure  was 
made  under  a 
ii.  fa.     An  ac- 
tion being 

brought  against  184<0,  an  action  was  commenced   by   Thomas  Johnson 

defendant  after  "^ 

the  sdsure,  he 

was  taken  under  a  ca.  sa.  in  that  action,  and  afterwards  discharged  by  the  Insolvent 

Debtors*  Court.     The  sheriflThad  realired  money  on  the  seisure,  partly  from  the  sale  of 

the  defendant's  goods,  and  partly  by  the  redemption  of  pledges  since  the  seisure.     The 

insolvent's  assignee  claimed,  under  stat,  1  &  2  Vict.  c.  110.  5.  61.,  the  monies  so  realised 

both  before  and  after  the  imprisonment  commenced. 

Ordered,  that  the  sheriff*  should  pay  to  the  execution  creditor  the  monies  realised  before 
the  imprisonment  commenced,  and  the  remainder  to  the  assignee. 
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against  Huetson^  upbn  a  bill  of  exchange ;  Huetson  ap- 
peared, and  obtained  a  Judge's  order,  under  which  he 
was  to  pay  on  a  day  named:  but  he  made  default;  where- 
upon final  judgment  was  signed,  a  ca.  sa.  issued,  and 
Hnetson  was,  on  7th  April  1840,  taken  in  execution 
and  sent  to  White  Cross  Street  prison.  He  filed  his 
petition  the  same  day  in  the  Court  for  relief  of  In- 
solvent Debtors,  which  on  that  day  made  an  order 
vesting  his  property  and  efiects  in  the  provisional  as- 
signee. On  the  same  day  notice  was  given  to  the  sheriff 
to  withdraw  from  his  possession  under  the  levy.  Huet- 
son  was  discharged  on  16th  June  184<0.  Afterwards, 
the  Insolvent  Debtors'  Court  appointed  Robert  Han- 
bury  assignee. 

It  was  subsequently  agreed,  between  the  assignee  and 
the  original  execution  creditors,  that  an  application 
should  be  made  to  one  of  the  Judges  of  this  Court : 
and,  upon  such  application,  LittledaleJ.  made  an  order, 
dated  1st  July  1840,  directing  the  sheriff  to  pay  into 
court  the  monies  realised  by  him  under  the  plaintiffs' 
execution  down  to  April  7th  (390/.),  to  abide  the  de- 
cision of  the  Court  as  to  the  right  of  the  plaintiffs  or  of 
the  assignee ;  and  to  pay  over  the  monies  realised  since 
April  7th,  and  also  the  remainder  of  the  insolvent's  pro- 
perty, to  the  assignee  (a).     This  was  accordingly  done. 

The  390/.  consisted  partly  of  monies  received  by 
the  sheriff  on  the  sale  of  articles  sold  in  the  insolvent's 
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(a)  StaL  1  &  2  Vict,  c,  1 10.  f.  61.  enacts,  **  that  in  all  cases  where  any 
prisoner  whose  estate  shall  hare  been  vested  in  the  said  provisional  as- 
signee under  this  act  shall  have  executed  any  warrant  of  attorney  to 
confess  judgment,  or  shall  have  given  any  cognovit  actionem,  or  bill  of 
sale,  whether  for  a  valuable  consideration  or  otherwise,  no  person  shall, 
after  the  commencement  of  the  imprisonment  of  such  prisoner,  avail  him- 
self or  herself  of  any  execution  issued  or  to  be  issued  upon  any  judgment 
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shop,  but  principally  of  monies  received  for  the  redemp- 
tion of  pledges  made  with  the  insolvent  in  his  trade  as 
a  pawnbroker.     The  case  was  argued  in  this  term  (a). 

Warren  for  the  assignee.  First,  as  to  the  money 
paid  before  the  imprisonment  of  Hudson  commenced, 
for  the  goods  seized.  lUitledale  J.  Could  the  sheriff 
seize  goods  which  were  in  the  defendant's  hands  only 
as  pledges  ?  In  Com.  Dig.  Execution  (C  4<.),  it  is 
said  that  ^^  the  sheriff  cannot  take  goods  in  pledge  r*^ 
though  no  authority  is  cited.]  That  is  in  accordance 
with  Xf^gg  V.  Evans  {b).  But,  further,  under  stat. 
1  &  2  Vict.  c.  110.  5.  61.,  the  execution  creditor  cannot, 
as  to  any  of  the  property,  ^^  avail  himself"  of  the  seizure 
made  before  the  imprisonment  And  he  cannot,  in 
answer  to  the  claim  of  the  assignee,  set  up  a  jus  tertii 
in  the  pawnors  (c).  Next,  as  to  the  money  realised 
since  the  beginning  of  the  imprisonment  It  wUl 
be  admitted,  on  the  other  side,  that  the  assignee  is 
entitled  to  this,  under  sect  61.    But,  if  so,  he  is  en- 


obtained  or  to  be  obtained  upon  such  warrant  of  attorney  or  cognovit 
actionem,  or  of  such  bill  of  sale,  either  by  seisure  and  sale  of  the  pro- 
perty of  such  prisoner,  or  any  part  thereof,  or  by  sale  of  such  propor^ 
theretofore  seised,  or  any  part  thereof,  but  that  any  person  or  persons  to 
whom  any  sum  or  sums  of  money  shall  be  due  in  respect  of  any  such 
warrant  of  attorney  or  cognorit  actionem,  or  of  such  biU  of  sale^  shall 
and  may  be  a  creditor  or  creditors  for  the  same  under  this  act'* 

(a)  Jantusry  25th,  1841.  Before  Lord  Denman  C.  J.,  LUtiedale^ 
Paiinon,  and  Coleridge  Js.  No  formal  rule  had  been  drawn  up,  but  the 
case  was  discussed  as  upon  an  application  by  Hanbury^  the  assignee,  for 
payment  of  the  390^  to  him. 

(6)  e  M-iW,  36. 

(c)  Warren  also  referred  to  ToMMtn/  ▼.  Hartop  (HoU*s  N.  P.  C.  335.}, 
but  admitted  that  a  claim  by  the  assignees  to  take  the  goods  as  being  in 
the  reputed  ownership  of  the  insolvent,  under  sect.  57,  could  not  be  sua- 
tained  under  the  drcomstances  of  this  case. 
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titled   to    the  whole  proceeds;   for  the  execution   is     NewSeriet. 
entire  (Clerk  v.  Withers  (a)  ),  and,  if  bad  for  any  part,  *__ 


is  bad  for  the  whole.  If  a  party  become  bankrupt  be-  Squim 
tween  delivery  of  the  writ  and  execution,  the  execution  Hdbmok. 
is  superseded ;  SmaUcomb  v.  Cross  (&).  Here,  in  like 
manner,  the  execution  must  be  superseded  as  to  the 
money  received  after  the  imprisonment;  and,  that 
being  so,  it  must  be  superseded  altogether.  In  Jfbr- 
land  ▼.  Pellatt  (c)  Littledale  J.  said,  <^  as  between  a 
creditor  and  assignees  it  has  always  been  held  that  an 
execution  is  executed  by  seizure,  it  being  an  entire 
thing,  which,  when  once  begun,  must  go  on  to  a  con- 
clusion, and  cannot  be  stopped  by  an  act  of  bank- 
ruptcy.'*  When,  therefore,  as  here  under  sect  61,  the 
execution  is  invalidated  as  to  any  part,  it  is  invalidated 
as  to  the  whole. 

Barstofw  for  the  execution  creditors.  It  is  true  that 
the  execution  creditors  cannot  claim  what  the  insol- 
vent held  only  by  way  of  pledge.  But  that  does  not 
apply  either  to  goods  sold  by  the  sheriff  as  having  be- 
come the  insolvent's  property  from  the  expiration  of 
the  time  for  redemption,  nor  to  the  money  paid  for 
redemption  before  the  imprisonment  commenced;  for 
the  money,  when  so  paid,  was  the  property  of  the 
insolvent.  Sect.  61  of  stat.  1  &  2  Vict.  c.  110.  is 
analogous  to  sect.  108  of  the  Bankrupt  Act,  stat.  6  6.  4. 
c.  16.  Under  that  section  the  proceeds  of  goods  sold 
by  the  sheriff  before  the  bankruptcy  become  the  pro- 
perty of  the  execution  creditor,  but  those  of  goods  sold 


(a)  1  Sttlk,  322.  (6)  1  Ld,  Raym.  251. 

(c)  S  B-i  a  722.  726. 
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after  the  bankruptcy  are  recoverable  by  the  assignee; 
Wymer  v.  KemMe  (a),  Notley  y.  Buck  (J).  The  sale 
satisfies  the  judgment  debt  pro  tanto.  [Patteson  J.  The 
words  in  sect.  108  of  stat.  6  G.  4.  c.  16.  are,  ^^  creditor 
having  security  for  his  debt."]  After  sale,  there  is  no 
debt  at  all.  The  execution  creditor  would  be  the  party 
to  suffer  if  the  sheriff  became  insolvent  after  the  sale ; 
because  the  proceeds  after  that  belong,  not  to  the  de- 
fendant, but  to  the  execution  creditor.  Further,  if,  bs 
argued  on  the  other  side,  the  execution  be  indivisible^ 
then,  being  good  for  a  part,  it  is  good  for  all,  and  the  exe- 
cution creditor  will  be  entitled  to  the  money  paid  after 
the  beginning  of  the  imprbonment.  But  that  is  not 
so :  Higgins  v.  M^Adam  (c)  shews  that  the  proceeds 
of  the  execution  are  divisible.  Swain  v.  Morland(d) 
is,  in  principle,  an  authority  for  the  execution  creditor 
as  to  the  money  received  before  the  imprisonment. 
The  vesting  order  of  7th  April  could  not,  of  itself, 
under  sect  37,  prevent  the  prior  execution  fi*om  bind- 
ing the  goods ;  Woodland  v.  Ftdler  {e). 


Warren^  in  reply.  The  execution  creditor  seeks  here 
to  "  avail  himself"  of  an  execution  upon  property 
"  theretofore  seized,"  that  is,  before  the  imprisonment. 
[Palteson  J.  Sect.  61  -forbids  only  his  availing  himself 
of  the  execution  "  by  seizure  and  sale,"  "  or  by  sale  of 
such  property  theretofore  seized."  Here  he  avails  him- 
self of  the  execution,  only  by  making  the  sheriff  pay 
over  the  money  which  the  sheriff  held  before  the  im- 


(o)  6B.^C.  479. 
(c)  S  F.  5-  J.  I. 
{e)  n  A.%  E.  859. 


(6)  SB.fC  160. 
(</)  1  JSr,  ^  B,  370. 
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prison  men  t]     The  money  which  was  not  handed  over     New  Seriei. 
became  the  property  of  the  assignee.  _____  


Cur.  adv.  vult.        SanwE 

V, 
HUXTSOW. 


Lord  Denman  C.  X,  in  this  term  {February  1st), 
delivered  the  judgment  of  the  Court. 

This  was  an  attempt  by  the  assignee  of  an  insolvent 
to  compel  the  sheriff  to  pay  him  390/.  obtained  under 
an  execution  against  the  insolvent,  he  having  given  the 
plaintiff  a  warrant  of  attorney  to  secure  his  debt. 

The  sheriff  had  taken  possession  in  February  ;  the  in- 
solvent went  to  prison  in  March  ;  and  the  vesting  order 
was  made  on  the  7th  of  April.  The  insolvent  was  a 
pawnbroker;  the  money  was  received  by  the  sheriff 
for  the  redemption  of  pledged  goods.  These  facts  were 
said  to  bring  the  case  within  the  sixty-first  section  of 
the  act  for  abolishing  arrest  (a),  which  forbids  the  cre- 
ditor to  whom  a  warrant  of  attorney  shall  have  been 
executed,  where  a  vesting  order  shall  have  been  made, 
to  avail  himself,  after  the  commencement  of  the  impri- 
sonment, of  any  execution  either  by  seizure  or  sale  of 
the  property,  or  by  sale  of  it  if  theretofore  seized. 

We  are  clearly  of  opinion  that  this  money  does  not 
come  under  either  of  these  descriptions ;  for  the  money 
was  received  before  the  commencement  of  the  imprison- 
ment, and  was  received  to  the  use  of  the  plaintiff,  with- 
out any  further  act  by  the  sheriff. 

The  sheriff  had  also  received  money  subsequently  to 
the  imprisonment,  which  it  was  not  contended  he  could 
retain ;  but  for  the  assignee  it  was  said  that  the  execu- 
tion was  entire,  and  that,  if  all  the  levy  could  not  be 

(a)  1  &2  Vkt,  c,  110. 
Y    S 
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retained,  do  part  of  it  could.  Without  deciding  upon 
the  ground  of  thb  objection,  and  assuming  an  execu- 
tion to  be  entire,  it  appears  to  us  that,  if  that  be  so, 
the  execution,  having  been  well  commenced,  would 
have  been  well  continued  at  common  law:  and  the 
utmost  effect  that  can  be  given  to  the  sixty-first  sec- 
tion of  the  act  of  parliament  in  question  cannot  over- 
reach any  thing  done  before  the  imprisonment  of  the 
insolvent     The  rule  must  be  discharged. 

Ordered,  that  the  application  of  the  said  Roberi 
Hanbury  be  discharged,  and  that  the  sum  of 
890/.  paid  into  Court  by  the  sheriff  of  the 
county  of  Middlesex  in  this  action,  and  in  the 
said  order  {of  Littledale  J.)  mentioned,  be  paid 
out  of  court  to  the  plaintiffs  or  their  attorney. 


January  28th.    Thc  QuEEN  dgoinst  Thc  Mastcf  and  Fellows  of 

St.  Peter's  College,  commonly  called  Peter- 
house,  Cambridge. 


On  motion  for 
costs  of  man- 
damus, the  pro- 
secutor cannot 
refer  to  afli- 
darits  used  by 
him  in  apply- 
ing for  the 
mandamus, 
unless  the  rule 
for  costs  be 
drawn  up  on 
reading  such 
affidarits. 


TIY  a  rule  of  this  Court  granted  in  last  Michaelmas 
term,  on  reading  the  affidavit  of  22.  W.  Osbonij  it 
was  ordered  that  Sir  Edwin  Baynton  Sandys^  Baronet, 
should  shew  cause  why  he  should  not  pay  to  Edwin 
Sandysj  the  prosecutor  of  a  mandamus  directed  to  the 
Master  and  Fellows  of  Peterhouscj  his  costs  of  the 
application  for  such  mandamus,  his  costs  of  the  trial 
of  an  issue  directed  pending  such  application,  and  his 
costs  of  issuing  such  mandamus,  and  of  this  application. 
It  appeared  by  the  affidavit  of  Osboruj  the  only  one 
filed  in  support  of  the  rule,  that,  in  Hilaty  term,  1837, 
Edwin  Sandys  obtained  a  rule  nisi  for  a  mandamus  to 
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the  college  to  admit  Boteler^  his  nominee,  a  fellow  on     New  Seria, 

1841* 
the  Parke  foundation   in  that  college;    and    Sir  E.    .* 


B.  Sandys  obtained  a  like  rule  in  favour  of  his  nominee,     ^®  Qobxit 
Lamotte.     The  rules  were  enlarged  in  order  that  an  The  Master  &c. 

ofPRKKROUSC* 

issue  might  be  tried  (which  the  Court  directed)  to  as- 
certain the  right  of  nomination.  On  the  trial,  Edwin 
Sandys,  the  plaintiff,  succeeded  (a);  and  this  Court  there- 
upon discharged  the  rule  obtained  by  Sir  E.  B.  Sandys, 
and  made  the  rule  absolute  for  a  mandamus  to  admit 
Boteler.     The  mandamus  issued,  and  was  obeyed. 

Kdly  now  shewed  cause  against  the  rule  for  costs, 
and  contended,  as  to  the  costs  of  the  mandamus,'  that 
Sir  E.  B.  Sandys  could  not  be  liable,  the  mandamus 
having  been  applied  for  and  granted,  not  against  him, 
but  against  the  college. 

Siaris  Seijt,  contra,  referred  to  the  affidavits  used 
in  moving  for  the  mandamus,  as  shewing  that  Sir  E.  B. 
Sandys  was  substantially  the  party  against  whom  the 
application  was  made.  [Lord  Denman  C.  J.  You  must 
conBne  yourself  to  the  affidavits  on  which  you  obtained 
the  rule.  If  you  proposed  using  the  previous  ones  you 
might  have  drawn  up  your  rule  on  reading  them.  7^ 
Officers  of  the  Court  referred  to  Rex  v.  Kirke  (b).  Kelly. 
It  would  be  very  embarrassing  to  parties  shewing  cause, 
if  a  rule  could  be  supported  by  affidavits  of  which  no 
notice  was  given.] 

Lord  Denman  C.  J.  It  is  necessary  to  decide  the 
point  of  practice ;  and  it  should  be  understood  that  a 

(a)  See  Sandyt  v.  Sandyt^  p.  316.  note  (a)  post. 
(6}  5B.i:Ad.  1089. 
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Volume  L      rule  must  be  drawn  up  on  reading  all  the  affidavits 
'_      which  the  party  intends  to  use.     The  case  of  Bex  v. 


The  QuBBK     Kirke  {a)  came  on  late  on  the  last  day  of  term,  and  the 
The  Master  &c.  point  was  not  much  considered.     In  this  case  we  shall 
refer  only  to  the  affidavit  on  reading  which  the  rule  is 
drawn  up. 


Per  Curiam     (Lord    Denman   C.  J.,   Littledale, 
Patteson,  and  Coleridge  Js.), 

Rule  absolute  for  costs  of  the  trial 
of  the  issue  (6). 

(a)  5  B.^  Ad.  1089. 

[Easter  term,     (jb)  Edwin  Sandys  against  Sir  Edwin  Baynton  Samdys, 

The  right  of        This  was  a  feigned  issue  directed  by  the  Court  to  try  whether  the  plain- 

nomJDation  to      ^iff  "  had  a  better  right  than  the  defendant  to  nominate  a  feUow  "  on  the 

a  fellowship 

beinir  in  dis-        Pi^rke  foundation  at  the  college  of  St,  Ptter\  in  the  university  of  Cam- 

pute  between       bridge.     The  right  was  to  be  determined  by  the  limitations  of  a  deed, 

two  parties  ^^^^  ^^^^  ,ggg^  ^hj^.!,  directed  that  the  Master  and  fellows  of  St. 

daimmg  under 

the  same  irraut.    P^^^*'  should  admit  to  every  alternate  fellowship  such  fit  person  as 

the  Court  di-  should  be  nominated  (1)  by  Sir  MUei  Sandys^  the  elder,  or  Sir  Wlet 

'*^^M*'*iI*'h*  SandjfSy  the  younger,  or  the  sunrivor ;  or  the  heirs  male  of  the  body  of  Sir 

the  pluntiffhad  -^*  ^'  ^  elder ;  and,  for  want  of  such  heirs  male,  (2)  by  Samuel  Sand»f$ 

a  better  right  of  Ombersley  Esq.,  and  the  heirs  male  of  his  body ;  and,  for  want  of  such 

^alu  ^*"  ^'"  "*'*'  ^^^  ^^  ^®  *^*"  "****  ^  *®  '"^  Edwin,  Archbishop  of  York; 

nominate.**  On  *^^»  ^'^^  ^'^^  ^^  ""^^  ^^"  male,  (4)  by  the  heirs  male  of  the  body  of  liiles 

the  trial  it  ap-  Sandys,  Esq.,  brother  of  the  said  archbishop. 

f*^J  t  had  *"  ^"  Hilary  term,  1887,  cross  rules  nisi  for  writs  of  mandamus  were  ob- 
nominatcd  for  tained,  and  enlarged,  as  stated  in  the  text,  p.  814.,  ant^,  that  an  issue 
nearly  twenty  might  be  tried  in  the  above  terms.  In  the  affidavits  on  which  the  plain- 
years,  and  ^jip  ^ii^Q^  1,1,  f„)g  ],g  claimed  under  the  third  limitation,  as  heir  male 
vacancies  oc-  ' 
curred  about  o^  Edwin,  Archbishop  of  York,  suggesting  the  failure  of  heirs  male  under 

once  in  five         ^  ^^^     -^^  limiutions.  In  the  affidavit  of  the  defendant,  he  also  claimed 

years ;  that  the 

right  of  nomi-     »"  ^^^  ™»1«  ®^  *^>®  archbishop. 

nation  was 

limited,  by  the  grant,  to  the  heirs  male  of  E.,  Irith  limitation  over  in  default  of  such  heirs ; 

that  the  eldest  son  of  E.  had  three  sons;  that  plaintiff  was  lineally  descended  from  the  third ; 

but  that  in  1634  the  two  elder  sons  were  living,  and  one  had  then  living  male  issue.     No 

further  evidence  was  given. 

Held  that,  on  the  issue  directed,  plaintiff  might  recover  upon  this  evidence  without 
shewing  that  the  two  elder  branches  were  extinct. 
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On  the  trial  before  Lord  Denman  C.  J.  at  the  London  gittings  after 
IHchaelmas  term,  1838,  the  plaintifT  proTed  that  Sir  Samuel  Sandyt,  the 
eldest  BOD  of  Archbishop  Sandxfs,  had  (amongst  other  children)  three  sons, 
Edum,  Martiny  and  John,  bom  in  the  above  order,  and  that  plaintiff  was 
the  lineal  heir  male  of  John,  the  third.  It  appeared  that  in  1634  the 
two  elder  sons,  Edwin  and  Martin,  were  living;  and  that  Edmn  had  male 
issue  then  living;  but  no  further  evidence  was  offered  of  the  state  of  their 
families  since  that  period.  It  also  appeared  that  the  defendant,  claiming 
under  the  limitations  of  the  foundation  deed,  had  been  admitted  to  nomi- 
nate to  vacant  fellowships  from  1818  downwards;  and  that  vacancies  oc- 
curred about  once  in  five  years.  The  defendant  offered  no  evidence  on 
the  trial,  but  claimed  a  verdict  because  the  two  elder  branches  of  the 
archbishop's  descendants  had  not  been  disposed  of;  and  contended  that  the 
plaintiff's  title  should  be  strictly  prdved  as  against  one  whose  title  to 
nominate  had  been  admitted  and  acted  upon  for  nearly  twenty  years. 
His  Lordship  thought  that,  upon  this  issue,  the  title  of  one  or  the  other 
was  to  be  assumed ;  and  that  the  plaintiff  had  done  enough  to  put  the 
defendant  upon  proof  of  his  title.     Verdict  for  plaintiff. 

In  the  following  term,  JTeliy  obtained  leave  to  move  for  a  new  trial  (on 
the  ground  after  mentioned),  when  the  rules  for  a  mandamus  should 
come  on  for  argument 


New  Seriet, 
1841. 


Sakdts 

V. 

Sakdts. 


Xelfy  and  T,  2>.  Whatley  now  shewed  cause  against  the  plaintiff's  rule  for 
a  mandamus,  and  contended  that  there  should  be  a  new  trial,  or  that  the 
defendant  should  be  permitted  to  make  a  return  to  the  writ,  instead  of  the 
college.  The  plaintiff  should  have  proved  his  title  as  in  ejectment.  Some 
evidence,  however  slight,  should  have  been  given  of  the  extinction  of  the 
elder  branches  of  the  family,  or  failure  of  their  male  issue ;  especially  as  the 
defendant,  having  repeatedly  nominated,  must  be  taken  to  be  in  possession. 
\Patteson  J.  Might  not  any  relation  to  the  person  last  seised  recover 
against  a  mere  intruder  who  entered  after  the  death  of  the  ancestor  ?]  The 
plaintiff  must  shew  a  good  prim4  facie  title  against  every  body.  [^LitUe- 
dale  J.  A  right  of  presentation  is  not  like  the  title  to  land.  No  seisin  is 
required.  The  right  claimant  may  present  afUr  several  presentations  by 
a  wrong  one.]  Stat.  3  &  4  fT.  4.  c.  27.,  f.  30,  &c.  Aews  an  analogy 
between  rights  of  presentation  and  rights  to  land.  Three  presentations 
may  now  give  a  title.  So  three  nominations  should,  at  least,  put  the 
plaintiff  to  the  strictest  proof  of  a  preferable  title.  He  should,  at  any 
rate,  shew  that  the  defendant's  title  is  more  remote  than  his  own.  The 
defendant  may,  for  any  thing  that  appears,  be  descended  from  the  eldest 
grandson  of  the  archbishop.  The  words  of  the  issue  are  remarkable,  and 
nearly  resemble  the  form  of  the  mise  in  a  writ  of  right,  in  which  the 
claimant  is  put  to  very  rigorous  proof  of  title. 


Storks  Serjt.  and  Smirke,  contrd,  were  stopped  by  the  CourU 
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Lord  Dbnxan  C.  J.  If  there  is  any  objection  to  the  form  of  the  issue, 
it  should  hare  been  made  before.  The  plaintiff  has  proved  his  title ;  and 
the  question  is,  whether  he  is  to  be  dispossessed  by  the  defendant  on  the 
supposition  cf  some  possible  prior  claim.  The  rule  must  be  made  ab- 
solute. 

LiTTLXDALB  J.  Two  parties  apply  to  the  college  to  admit  their  respec- 
tiTe  nominees.  The  collese,  being  in  doubt,  refer  themselves  to  the 
Court,  who  direct  an  issue  to  try  which  of  the  two  has  the  better  right. 
The  plaintiff  proves  a  right ;  the  defendant  proves  none. 

Pattxson  J.  Both  parties  claim  under  the  same  common  ancestor, 
the  archbishop.  Hie  issue  is,  in  substance,  to  inquire  which  is  the  more 
nearly  related  to  him.  Hie  plaintiff  shews  himself  to  be  a  lineal  descend- 
ant, and  is  not  bound  to  negative  the  existence  of  any  prior  daimanL 
The  Master  and  fellows  must  admit  the  plaintiff's  nominee,  and  the  de- 
fendant cannot  be  permitted  to  make  a  return  for  them. 

WiLUAMS  J.  Tlie  plaintiff  proves  a  relationship  to  the  archbishop ; 
the  defendant  proves  none.  This  entitles  the  plaintiff  to  a  verdict  upon 
the  issue,  the  terms  of  which  do  not  put  either  party  to  the  proof  of  any 
previous  act  of  ownership  or  exercise  of  right ;  nor  is  such  proof  material 
upon  it. 

Plaintiff's  rule  absolute. 
Defiendanfs  rule  discharged. 

Qiuere,  whether  the  eridence  for  the  plaintiff  would  not  have  been  suffi- 
cient even  in  an  ^ectment,  according  to  the  decision  (on  the  second  point) 
in  Doe  dem.  Oldham  v.  WoUey,  8  j9.  j;  C.  S3. 

& 


Saturday,         The   QuEEN   agatfist  The   Mayor,  Aldermen, 
jonMory      .  ^^  j  Burgesses  of  the  Borough  of  Leeds. 

This  case  is  reported,  1]  A.  ^  E.512, 
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Towers  against  Newton,  Esquire.  Febmari/  ist. 

nPHIS  was  an  action  of  assumpsit,  venue  Yorkshire.  In  an  action. 

Judgment  having  been  recovered,  a  fi.  fa.,  tested  tkire,  a  fi.  rl 

12tli  March  1840,  issued  to  the  sheriff  of  Yorkshire,  ^Yw-h/^i  the 

indorsed  to  levy  U7L  17 s.  for  debt  and  costs,  besides  u^f^J^^^ 

interest,  poundage  &c.      The  sheriff  of  Yorkshire  re-  ^^  """*  ^^ 

"^  °  as  to  the  re- 

turned that  he  had  levied  44/.  195.,  of  which  he  had  "^"®*    After- 
wards a  ca.  sa. 
paid  15/.  to  the  landlord  of  the  premises  for  rent,  had  issued  into lAi- 

retained  7/.  Ss.  for  poundage  and  expences,  and  had  the  Yorhhw 

22/.  Il5.  ready  &c.;  and  nulla  bona  beyond.  turn  theretcTj^ 

A  writ  of  ca.  sa.  issued,  tested  SOth  June  1840,  di-  ^(^'.'^i^^ 

rected  to  the  sheriff  of  Middlesex,  reciting  the  fi.  fa.  to  ^-^^»  »!«> 

'  o  reciting  the 

the  sheriff  of  Yorkshire  and  the  return  thereto,  and  com-  Yorkshire  fi.  fa. 

and  the  return 

manding  the  sheriff  of  Middlesex  to  take  the  body  to  thereto.    De- 

fendant  was 
Satisty  the  residue.  taken  on  the 

Another  writ  of  ca.  sa.  issued,  tested  3 1st  August  but  discharged' 
1 840,  directed  to  the  sheriff  of  Yorkshire,  with  a  similar  p",  ^^  the^'' 
recital  and  command.  «~"?^  °r»"P- 

posed  pnTiiege 

The  defendant  was  taken  on  the  latter  writ,  on  4th  at  the  time  of 

arrest.     After 

September   1840,   and   conveyed   to   York  Castle.     He  the  supposed 

%     r         -n         n  privilege  had 

brought  himself  by  habeas  corpus  before  Rolfe  B.,  who  expired,  he  was 
on  26th  September  1840  discharged  him,  on  the  ground  dUser,  on  the 

MidtUesex  ca.  sa. 

The  Court  discharged  the  defendant,  and  set  aside  the  execution  on  the  Middlesex  ca.  sa. 
as  irregular,  because  there  should  have  been  a  Yorksftire  ca.  sa.  in  the  first  instance,  and 
then  a  Middlesex  testatum  ca.  sa.  reciting  such  Yorkshire  ca.  sa. 

The  Court  also  refused  to  allow  the  Middlesex  ca.  sa.  to  be  amended  on  the  application 
of  the  judgment  creditor ;  first,  because  the  Yorkshire  ca.  sa.  having  issued  after  the  Mid' 
dlesex  one,  the  latter  could  not  be  made  good  by  any  amendment ;  secondly,  because  the  rule 
for  amending  was  obtained  after  the  rule  for  setting  aside  the  execution,  and  only  two  days 
before  shewing  cause. 

Whether  aH^r  an  arrest  and  discharge  therefrom,  on  the  ground  of  privilege  (not  being 
parliamentary:  see  staU  2  (1)  Jo.  1.  c.  13.),  a  party  can  be  again  arrested  after  the  pri- 
vilege has  expired,  qtuere. 
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that  he  was  privileged  from  arrest  (a),  as  having  been 
taken  when  returning  from  the  Ripon  petty  sessions, 
which  he  had  been  attending  as  a  barrister.  The  sheriff 
returned  this  specially  to  the  Yorkshire  ca.  sa. 

In  January  L841,  the  defendant,  being  then  in  cus- 
tody in  Middlesex  in  execution  on  another  action,  was 
charged  in  execution  on  the  Middlesex  ca.  sa. 

In  this  term,  23d  January^  Sir  W.  W.  Follett  obtained 
a  rule  calling  on  the  plaintiff  Totoers  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  marshal  in  this  action,  and  why  the 
Middlesex  ca.  sa.  and  the  execution  thereon  should  not 
be  set  aside  for  irregularity,  with  costs. 

Afterwards  (on  SOth  January)^  Martin  obtained  a 
rule  for  amending  the  Middlesex  ca.  sa. 


Martin  now  shewed  cause  against  Sir  W.  W.  Fol^ 
letfs  rule,  and  was  heard  in  support  of  the  rule  to 
amend. 

First,  the  discharge  by  Rolfe  B.,  on  the  ground  that 
the  defendant  was  privileged  at  the  time  of  the  arrest, 
does  not  prevent  the  plaintiff  from  arresting  the  de- 
fendant afterwards,  at  a  time  when  he  is  not  privileged. 
If  the  defendant  had  been  discharged  by  the  plaintiff's 
consent,  that  would  have  made  a  subsequent  arrest 
illegal;  as  in  Vigers  v.  Aldrich  {b)  emAJaquesv.  Withy (c): 
but  a  discharge,  when  made  against  the  consent  of  the 
plaintiff,  does  not  satisfy  the  debt ;  as  where  one  of  three 
defendants,  taken  on  a  joint  ca.  sa.,  is  discharged  under 
the  Insolvent  Debtors'  Act,  and  the  others  are  detained  ; 


(a)  See  Newton  v.  Constabley  Trimity  term,  1841,  contri. 
(6)  4  Bur.  2482'.  (c)  1  T,  R.  557. 
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Nadin  v.  Battie  {a) ;  or  where  a  prisoner  is  discharged     New  Series. 

for  irregularity  in  the  writ;  M^Cormick  v.  Mellon  {b)j  * 

Collins  V.  Beaumont  (c).  Those  cases  are  stronger  Towers 
than  the  present;  for  there  the  plaintiiis  might  be  Nbwtok. 
said  to  have  been  in  fault  through  the  irregularity  ;  but 
here  the  sheriff  only  was  in  fault,  in  arresting  while 
the  defendant  was  privileged.  {^Littledale  J.  referred 
to  Stat.  2  (I)  Ja.  1.  c.  IS  sects.  1,  2.]  That  is  a  de- 
claratory act,  reciting  doubts  to  have  arisen  whether  a 
party  discharged  by  privilege  of  parliament  can  be 
afterwards  arrested;  and  it  provides  that  such  arrest 
may  be  made  after  the  privilege  has  ceased.  A  de- 
claratory act  furnishes  no  argument  that  the  law  was 
otherwise  before  the  enactment :  besides,  this  act  relates 
only  to  privilege  of  parliament.  {Littledale  J.  Collins 
V.  Beaumont  (c)  seems  to  have  proceeded  on  the  ground 
that  the  first  arrest  was  a  nullity.]  That  ground  was 
taken  in  M^Cormick  v.  Melton  {b) :  but  in  Collins  v. 
Beaumont  (c)  the  Court  guarded  itself  against  being 
supposed  to  adopt  the  doctrine. 

Secondly,  it  will  be  urged  that  the  ca.  sa.  into  Mid" 
dlesex  should  have  been  a  testatum  ca.  sa.  It  is  so  in 
fact;  for  it  recites  the  fi.  fa.  into  Yorkshire^  and  the 
return  thereon.  {^Littledale  J.  You  detain  on  a  Mid- 
dlesex  ca.  sa.  of  SOth  June  1840,  having  previously  ar- 
rested on  a  Yorkshire  ca.  sa.  of  3 1st  August  1 840,  and  the 
defendant  having  been  discharged  on  that  arrest]  The 
plaintiff  has  a  right  to  contemporaneous  writs ;  2  Tidd^s 
Pr.  995.  (9th  ed.).  Primrose  v.  Gibson  {d).  It  will  be 
said  that,  because  the  venue  was  in  Yorkshire^  there 

(a)  5  East,  147. 

(6)  I  C,  M.^  R.  525.     S.  C,  S  7\fnDh.l47, 

(c)  10  A,  fr  E.  225.  (d)  2  1).  4;  R.  193. 
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should  have  been  a  ca«  sa.  into  Yorkshire^  followed  by  a 
testatum  ca.  sa.  into  Middlesex.  But  the  writ  of  ca.  sa., 
whether  into  Middlesex  or  Yorkshire^  was  a  testatum 
writ,  the  fi.  fa.  having  first  regularly  issued  into  York-- 
shirej  and  being  recited  in  each  ca.  sa.  The  objection 
is  unimportant,  as  a  prior  ca«  sa.  may  be  taken  out  and 
returned  of  course  at  any  time ;  Pahnet  v.  Price  (a), 
Esdaile  v.  Daxris  (ft),  Shaw  v.  Maxwell  (c),  Milstead  v. 
Coppard  (d). 

At  any  rate,  the  Middlesex  ca.  sa.  may  now  be 
amended ;  Lushes  Practice^  502.,  2  Archb.  Pract.  1 135,  6. 
(7th  ed.),  Shaw  v.  Maxwell  (c),  Meyer  v.  RiTig  (^), 
Convperthwaite  v.  Omen  (g). 


Sir  W.  W.  FoUetty  contrd.  First,  the  defendant  can- 
not be  taken  in  execution  after  an  arrest  upon  another 
valid  writ  for  the  same  debt.  In  the  cases  cited  on  the 
other  side  the  question  has  been,  whether  the  debt  has 
been  satisfied,  the  first  writ  of  ca.  sa.  having  been  in- 
valid. ^*  The  defendant  having  been  once  arrested, 
cannot  in  general  be  arrested  again,  for  the  same  cause 
of  action;"  1  Tidd's  Practice,  174.  (9th  ed.).  [Afcr- 
tin.  That  is  said  of  mesne  process.]  The  general  rule 
is  the  same  as  to  arrest  in  execution ;  2  Tidd's  Prac- 
tice^  1029.  Stat  2  {\)Jac.'\.  c.  13.  is  not  a  decla- 
ratory act;  and  it  shews  that,  except  for  the  special 
provision,  a  party  discharged  on  account  of  parlia- 
mentary privilege  could  not  have  been  arrested  again : 
and  the  rule  must  be  the  same  as  to  all  kinds  of  privi- 
lege.    Blackburn  v.  Stupart  {h)  shews  that  the  right  of 


(a)  2  Salk.  589. 
(c)  6  T.  R.  450. 
(e)  1  H.BL54\. 
(A)  S  Eady  24S. 


(6)  6  Dowl.  P.  C.  465. 
(d)  5  r.  M.  272. 
(g)  3  T,  R,  657. 
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arresting  a  second  time  cannot  be  created  even  by  ex- 
press stipulation. 

Next,  as  the  venue  is  in  Yorkshire,  there  should  have 
been  a  ca.  sa.  into  YorJeshirey  followed  by  a  testatum 
writ  into  Middlesex,  reciting  the  first  ca.  sa.  But  here 
the  Middlesex  ca.  sa.  is  not  a  testatum  writ  at  all ;  for  it 
recites,  not  a  previous  ca.  sa.,  but  only  a  fi.  fa.  into 
Yorkshire,  partially  satisfied.  This  is  not,  properly 
speaking,  a  testatum  writ ;  for  such  a  writ  must  recite 
a  previous  writ  of  the  same  kind;  LusKs  Practice,  502* 
[Coleridge  J.  What  reason  can  there  be  for  that  ?]  It 
may  be  difficult  to  point  out  any  reason  :  but  it  is  im- 
portant that  the  practice  should  be  uniform.  [Cole^ 
ridge  J.  Must  the  Middlesex  ca.  sa.  recite  both  the 
Yorkshire  fi.  fa.  and  the  Yorkshire  ca.  sa.  ?]  It  seems 
that  in  strictness  that  should  be  so. 

Then,  it  is  too  late  to  amend  the  ca.  sa.  The  cases 
cited  as  to  this  are  inapplicable.  In  Milstead  v.  Cop^ 
pard  (a)  the  writ  on  which  the  defendant  was  arrested 
was  a  regular  testatum  writ ;  only  there  was  no  original 
ca.  sa.  That  was  also  the  case  in  Esdaile  v.  Darns  ifi), 
and  in  Shaw  v.  Maxwell  (c),  though  the  testamentum  ca. 
sa.  there  varied  from  the  judgment,  and  an  amendment 
was  allowed  in  that  respect.  An  earlier  YorksJiire  ca.  sa. 
cannot  now  be  entered  on  the  roll,  because  there  is  al- 
ready a  Yorkshire  ca.  sa. ;  and  this,  being  later  than  the 
Middlesex  ca.  sa.,  cannot  be  made  to  support  it. 


New  Series, 
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LiTTLEDALE  J.  {d).      Whether  the  defendant    here 
could  be  a  second  time  arrested,  is  a  question  which  it 

(a)  5  r.  R.  272.  (b)  6  DowL  P.  C.  465. 

(c)  6  r.  R.  450. 

(d)  Lord  Denman  C.  J.  was  absent  during  the  greater  part  of  the 
argument. 
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is  not  necessary  to  discuss  now.  I  think  the  second 
execution  was  irregular.  The  ca.  sa.  into  Yorkshire 
was  not,  and  ought  not  to  have  been,  a  testatum  writ 
The  Middlesex  ca.  sa.  ought  to  have  been  a  testatum 
writ,  the  venue  being  in  Yorkshire  ;  and  it  should  have 
recited  a  previous  ca.  sa.  into  Yorkshire.  On  that  irre- 
gularity, the  defendant  is  entitled  to  be  discharged.  As 
to  the  rule  to  amend,  there  are  two  objections.  One 
is  that  it  was  obtained  too  late ;  though,  in  some  in- 
stances, a  delay  may  be  accounted  for  by  the  fact  of  the 
objection  not  being  brought  to  the  notice  of  the  party. 
And,  secondly,  the  plaintiff  cannot  now  amend  the 
Middlesex  ca.  sa.,  by  converting  it  into  a  testatum 
writ,  because,  in  fact,  it  never  was  a  testatum  writ, 
and  could  not  be  so,  the  Yorkshire  ca.  sa.  being  lat^r 
in  date. 


Patteson  J.  Without  entering  into  the  question  as 
to  the  power  of  arresting  twice,  I  think  the  defendant  is 
entitled  to  his  discharge  on  the  second  ground.  The 
Middlesex  ca.  sa.  is  not  a  testatum  writ  at  all.  A  tes- 
tatum writ  recites  that  nothing  more  can  be  done,  in 
the  original  county,  on  the  original  writ,  and  commands 
that  what  is  ordered  in  the  original  writ  shall  be  done 
in  the  new  county.  But  here  the  Middlesex  ca.  sa. 
shews  only  that  there  are  not  goods  enough  to  satisfy 
the  (i.  fa. ;  it  contains  no  account  as  to  satisfaction  by 
the  body.  Then  there  can  be  no  amendment,  for  the 
reasons  assigned.  By  stat.  3  &  4  ^  4.  c.  67.  5. 2.  ^^  all 
writs  of  execution  may  be  tested  on  the  day  which  the 
same  are  issued;"  here  the  Yorkshire  ca.  sa.  is  tested 
on  a  day  subsequent  to  the  teste  of  the  Middlesex 
ca.  sa. 
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Defendant's   rule    absolute,    with   costs,  *__ 

upon   his   undertaking   to   bring   no  Towkm 

action :  otherwise,  without  costs.  Niwtok. 

Plaintiff's  rule  discharged. 


The  Queen  against  The  Justices  of  the  West 

Rising  of  Yorkshire. 

(In  the  Matter  of  Lees.) 

'T^HE  churchwardens  and  overseers  of  the  township  Where  an 

of  Kexbotvugltj  in  the  West  Riding  of  Yorkshire^  tenance  on  the 

applied,  on  25th  March  184.0,  to  two  justices  in  petty  S?a|i][^t^hls 

sessions,  holden   at  Barnsley  in  that  Ridine:,  for   the  b«€n  duly  made 

'  «7  o»  at  petty  ses- 

division  in  which  the  township  is  situate,  for  an  order  "<>"*'  ^^^^^ 

^  ^  Stat  2  &  3 

of  maintenance  upon  Henry  Lees^  charged  with  being  Vicu  c  85. 

the  putative  father  of  a  bastard  child  become  chargeable  charged  not  re- 

within  the  three  calendar  months  then  last  past.     The  original  charge 

justices,  not  being  agreed,  separated  without  adjourn-  JjJiarter  ses- *' 

ment.     A  second  application  was  made  at  petty  sessions,  «'<>"»  ""^'c'^ 

to  the  same  justices  and  two  others,  on  15th  April  1840 :  »PP«**  ^!^™. 

such  order  lies 

and  they,  after  hearing  the  case,  and  an  objection  being  to  quarter  ses- 
sions, under 
taken  to  proceeding  after  the  first  application  had  failed,  stau4&5  ^.  4. 

c  76    i    103 

adjourned  the  application  to  6th  May  1840;  on  which  '  ir  the  party 

day  three  of  the  four  made  an  order  of  maintenance,  thew^'^^br 

Leesj  on  18th  June  1840,  gave  the  churchwardens  and  ^f^u^le^r^s^"* 

overseers  fourteen  days'  notice  of  appeal  to  the  next  «on«;. "oap- 

•^  '  "^  peal  lies  from 

quarter  sessions  (held  within  four  calendar  months  of  the  order  made 

by  quarter  ses- 

the   order),   and   entered    into   recognizance   before   a  sions,  on  such 

hearing,  to  an- 

justice  to  try  the  appeal,  abide  the  judgment,  and  pay  other  quarter 
costs,  &c.     The  case  being  called  on  at  quarter  sessions, 

VOL.  I.  N.  s.  z 
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Volume  L       the   counsel    for    the    respondents    objected    that   the 
quarter  sessions  had  no  jurisdiction ;  and  the  sessions. 


The  QuEin     [,eing  q[  that  opinion,  refused  to  hear  the  appeal. 

The  Justices  of 
the  West 

Riding  of  Efky  in  last  term,  obtained  a  rule  nisi  for  a  manda- 

YORKSHIRS.  ^  ^ 

mus  to  the  justices  to  enter  continuances  and  hear  the 
appeal.     In  this  term  (a), 


Sir  G.  A.  Lewin  shewed  cause.  The  sessions  were 
right  in  refusing  to  hear  this  case. .  Stat.  2  &  3  Vict. 
c.  85.  5.  1.  gives  to  the  justices  in  petty  sessions  the 
jurisdiction  formerly  possessed,  under  stat  4  &  5  W.As. 
c.  76.  s.  72. J  by  the  quarter  sessions.  By  sect.  8  of 
stat.  2  &  3  Vic,  c,  85.,  the  party  charged  may,  on  en- 
tering into  recognizances,  insist  on  tlie  original  hear- 
ing being  had  at  quarter  sessions ;  ^^  and  in  such  case 
all  further  proceedings  in  the  matter  of  such  charge 
shall  be  had  before  the  said  court  of  quarter  sessions  as 
if  this  act  had  not  been  made."  But,  if  he  does  not 
do  this,  no  appeal  is  given  from  the  decision  of  the 
petty  sessions. 

Erie  and  Baines^  contra.  Under  sect.  103  of  stat. 
4  &  5  ^.  4.  c.  76.,  ^^  if  any  person  shall  find  himself 
aggrieved  by  any  order  made  under  the  provisions  of  this 
act  on  such  person  as  the  putative  father  of  any  bastard 
child,  it  shall  be  lawful  for  such  person  "  ^'  to  appeal 
to  any  general  or  quarter  sessions  of  the  peace  to  be 
held  in  and  for  the  county,  riding,  or  division  in 
which  such  order  shall  have  been  made,"  *^  within  four 

(a)  Jafiiiary  21st,  before  LUtledale,  PatlesoTi,  and  Coleridge  Js.;  and 
January  25th,  before  Lord  JDenman  C.  J.,  Liitledale,  Patieson,  and  Cole- 
ridge Js. 
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calendar  months  next  after  the  cause  of  complaint  shall     New  Series. 
have  arisen,  or  if  such  sessions  shall  be  held  before  the  
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expiration  of  one  calendar  month  next  after  such  cause      "^^  Qukin 
of  complaint,  then  such  appeal  shall  be  made  to  the   The  Justices  of 

^  r       .  .  .  .  the  West 

next  following  sessions,  either  of   which  court  of  ses-     _Ridingof 

sions  is  hereby  empowered  to  hear  and  finally  determine 

the  matter  of  the  said  appeal,  and  to  make  such  order 

therein  as  to  them  shall  seem  meet ;  which  order  shall 

be  final  and  conclusive  to  and  upon  all  parties."     Now 

sect.  72  of  the  same  act  gave  the  original  jurisdiction  to 

quarter  sessions :    therefore,    under   staU  4  &  5  ^  4. 

c.  76.,  an  appeal  lay  from  an  order  made  at  one  quarter 

sessions  to  the  next  quarter  sessions.    [^Coleridge  J.   But 

sect.  I  of  Stat  2  &  3  Vict.  c.  85.  enacts  that    ^^  it  shall 

not  be  lawful  to  make  any  such  application  to  any  court 

of  general   quarter   sessions,    nor   shall   any  court  of 

general  quarter  sessions  have  any  authority  to  make 

any  order  upon  any  such  application."]    The  same  sec-* 

tion  provides  that  the  petty  sessions  "  shall  have  all  the 

powers  and  duties  in  regard  "  to  the  application  "  which 

are  given  to  the  court  of  general  quarter  sessions  "  by 

Stat.  4  &  5  ^F.  4.  c.  76. ;  "   and   all  enactments  in  the 

said  act  relating  to  the  court  of  general  quarter  ses* 

sions  shall  be  taken  to  apply  to  the  said  justices  in 

special  or  petty  session,"  except  as  to  notice  to  the  party 

charged.     The  appellate  jurisdiction  of  the  quarter  ses« . 

sions  remains  as  before :  the  original  jurisdiction  only 

is  taken  away.     Under  stat«  3  C  1.  c.  4.  (5).  5.  15.  the 

quarter  sessions  had  original  jurisdiction  to  make  orders 

in  bastardy  (a).     And  from   an  order  there  made,  it 

should  seem  that  an  appeal  lay  to  another  quarter  ses- 

(a)  See  Rex  v.  Greaves^  2  Doug,  632. ;  and  the  cases  in  1  Bo(t*s  P,  L* 
499.  (6th  ed.)  pi.  605.,  &c. 

z  2 
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1841- 
'__  of  Stat.  4  &  5  W^.  4.  c.  76. ;  and  now,  if  the  party  charged 


The  Queen     ^vail  himself  of  Stat.  2  &  3  Fid.  c.  85.  s.  3.,  the  case  is  as 

V, 

The  Justices  of  if  the  proceeding  had  commenced  by  an  original  appli* 
Riding  of      cation  to  quarter  sessions  under  the  prior  act,  and  there 

ITORKSUIILX. 

must  still  be  a  right  of  appeal  to  the  next  quarter  sessions. 

Tliere  is  nothing  unreasonable  in  the  appeal  being  from 

petty  sessions  also :  it  is  by  far  the  more  natural  and  usual 

state  of  law.  It  is  true  that  stat.  4  &  5  ^.  4.  c.  76.  s.  103. 

speaks  of  the  quarter  sessions,  to  which  appeal  is  to  be 

made,  being  held  before  the  expiration  of  one  calendar 

month  after  the  cause  of  complaint,  which  never  could 

happen  if  the  cause  of  complaint  were  an  order  made  at 

quarter  sessions.     But  that  particular  provision  applies 

only  to   such   orders   as  are  made  at  petty  sessions. 

[^Coleridge  J.    Your  argument  seems  rather  to  shew  that 

there  is  an  appeal  from  petty  sessions  to  petty  sessions, 

where  the  order  of  maintenance  is  originally  made  at 

petty  sessions.]     The  result  of  the  two  statutes  is  the 

same  as  if  the  provisions  of  stat.  2  &  3  Fict.  c.  85.  were 

substituted  for  sect  72  of  stat.  4  &  5  ?f .  4.  c.  76.     Thus 

the  sections  (36  and  37)  of  stat.  31  G.  2.  c.  29.,  taking 

away  certiorari  and  giving  an  appeal,  were  held  to  be 

incorporated  in  stat.  50  G.  3.  c.  73.  by  sect.  5 ;   Rex 

V.  TTte  Mayor  of  Liverpool  {b).     A  provision  for  appeal 

cannot  be  repealed  by  inference ;  per  Abbott  C.  J.  in 

Rex  V.  The  Justices  of  Cumberland  (c). 

Cur.  adv.  vult. 

LirvLEDALE  J.,  in  this  term  (February  2d),  delivered 
the  judgment  of  the  Court. 

(a)  Sec  Reg^na  ▼.  Weston^  1  SaUc,  122. ;  Rex  ▼.  Cleg,  1  Sir,  475.    Also 
the  remarks  in  Bum*s  Justice,  Bastard,  IV.  1.    (vol.  i.  p.  253.    Chet- 
.    wyniTs,  2dd,  edition). 

(6)  SD-iR.  275.  (c)  \  B.  i  C.  64.  66, 
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This  was  a  rule  for  a  mandamus  to  enter  continuances     New  Series, 
and  hear  an  appeal  against  an  order  of  filiation.     The  * 


order  had  been  made  by  two  justices  at  a  special  session     "^^^  Qd««n 
under  stat.  2  &  3  Vict.  c.  85.   s.  1 .,  before  whom  the  The  Justices  of 

the  West 

putative  father  had  appeared,  and  from   whom  he  had       Riding  of 
neglected   to   remove   the   hearing   of  the   application 
under  the  third  section  of  the  act.     The  question  was, 
whether,  under  these  circumstances,  any  appeal  lay  to 
the  quarter  sessions. 

By  the  Poor  Law  Amendment  Act,  4  &  5  fT.  4. 
c.  76.  s.  72.,  original  jurisdiction  is  given  to  the  quarter 
sessions  to  hear  and  determine  applications  for  orders 
of  filiation :  and  the  four  following  sections  contain 
provbions  for  the  regulation  of  their  proceedings  in 
such  cases,  and  the  limitation  and  enforcement  of  their 
orders.  The  103d  section  is  the  general  appeal  clause 
of  the  act;  and,  among  other  things,  it  contains  the 
following  provision.  (His  Lordship  here  read  sect.  103 
as  cited  ante,  p.  327.)  It  may  seem  extraordinary,  and 
perhaps  it  was  an  oversight,  to  give  an  appeal  from 
one  quarter  sessions  to  another;  but  the  words  are 
too  plain  to  leave  any  doubt  that  such  an  appeal  existed 
under  that  act :  they  cannot  be  satisfied  in  any  other 
way,  and  must  not  be  cut  out  of  the  act. 

By  stat.  2  &  3  Vict.  c.  85.  s.  I.  the  original  juris- 
diction of  the  quarter  sessions  in  bastardy  is  trans- 
ferred to  the  special  or  petty  sessions ;  and  it  is  enacted 
that  "  after  the  passing  of  this  act  it  shall  not  be  lawful 
to  make  any  such  application  to  any  court  of  general 
quarter  sessions,  nor  shall  any  court  of  general  quarter 
sessions  have  any  authority  to  make  any  order  upon 
any  such  application."  But  the  third  section  provides 
that,  if  the  putative  father  "  shall  declare  to  the  justices 
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Volume  I,       in  sach  special  or  petty  session  that  he  is  desirous  that 
the  charge  shall  be  heard  and  determined  at  the  quarter 


The  QcKEK     sessions,'*  and  shall  enter  into  the  recognizances  there 

"^^^^^^^^  mentioned,   conditioned,  among  other  things,  to  abide 

Riding  of      the  judgment  of  the  Court  at  such  sessions,  then  **  the 

YOMUBIEB.  ... 

justices  in  special  or  petty  session  shall  not  proceed 
further  to  hear  the  charge,  but  shall  take  such  recog- 
nizance and  transmit  it  to  the  clerk  of  the  peace ;  and 
in  such  case  all  further  proceedings  in  the  matter  of 
such  charri:e  shall  be  had  before  the  said  court  of 
quarter  sessions  a$  if  this  act  had  not  been  made  J* 

The  present  was  not  a  proceeding  under  this  section : 
but  it  is  not  immaterial  to  consider  whether  any  appeal 
lies  for  the  putative  father  from  the  decision  of  the 
quarter  sessions,  when  the  case  has  been  brought  there 
under  it  by  himself.  And  we  are  of  opinion  that  there 
is  no  appeal  in  such  a  case.  An  appeal  must  always  be 
given  directly  or  by  clear  inference  from  the  language 
of  the  legislature.  There  is  nothing  in  this  act  which 
so  declares,  or  from  which  it  can  be  inferred.  The 
provision,  that  the  proceedings  should  be  before  the 
court  of  quarter  sessions  ^^  as  if  this  act  had  not  been 
madc^^  will  be  fully  satisfied  if  we  understand  by  them 
those  proceedings  at  the  first  court  of  quarter  sessions 
to  hear  and  determine  the  charge,  and  to  enforce  their 
order,  which  had  been  in  force  under  stat.  4  &  5  ff  1 4. 
c.  76.  ss,  72,  73,  74,  75,  76.  It  is  true,  the  appeal 
clause  in  that  act  (sect  103)  is  not  repealed  by  the 
later  act:  but  that  applied  to  orders  made  under  the 
provisions  of  that  act ;  now  the  order  made  in  a  case 
removed  by  the  putative  father  himself  is  an  order  made 
under  the  provisions  of  stat.  2  &  3  Vict.  c.  85.  Nothing, 
thei*efore,  in  the  words  of  either  statute  would  compel 
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us,  in  the  case  supposed,  to  infer  any  power  of  appeal  to     New  Series. 
a  subsequent  quarter  sessions;  and  certainly  there  is [ 


nothing  in  the  way  of  policy  or  justice  that  should  lead     ^®  Qumn 
us  to  expect  that  such  power  would  have  been  iriven  in  The  Justices  of 

.  .  '  .  ^  the  West 

a  case  in  which  the  party  has  himself  selected  the  tri-      Riding  of 
bunal ;  to  say  nothing  of  the  general  inexpedience  of 
appeals  from  sessions  to  sessions. 

The  question  however  now  is  whether,  in  a  case 
where  the  party  has  not  made  the  quarter  sessions  his 
court  of  original  jurisdiction  under  the  third  section, 
but  has  been  contented  to  abide  the  judgment  of  the 
special  sessions  under  the  first  section,  he  may  appeal 
from  their  judgment  to  that  of  the  quarter  sessions  by 
virtue  of  the  108d  section  of  the  former  act.  The 
general  argument  against  such  appeal  will  be  the  same 
as  we  have  just  used ;  and  the  intention  of  the  legislature 
can  hardly  be  doubted ;  the  purpose  of  the  act  being, 
as  stated  in  the  preamble,  to  give  more  speedy  and 
effectual  means  for  obtaining  filiation  orders. 

But  reliance  is  placed  on  the  following  words  in  the 
first  section ;  *^  and  all  enactments  in  the  said  act  re* 
lating  to  the  court  of  general  quarter  sessions  shall  be 
taken  to  apply  to  the  said  justices  in  special  or  petty 
session."  It  is  said  that,  as  the  legislature  by  the  said 
act  had  given  an  appeal  from  the  quarter  sessions  to  a 
subsequent  quarter  sessions,  these  words,  by  a  necessary 
inference,  imply  a  similar  appeal  from  the  special  or 
petty  sessions;  and  it  is  very  plausibly  urged  that, 
however  unreasonable  it  may  seem  to  have  given  an 
appeal  from  quarter  sessions  to  quarter  sessions,  there 
is  no  such  observation  to  be  made  as  to  an  appeal  from 
petty  or  special  to  quarter  sessions,  which  is  so  com- 
mon a  provision  in  acts  of  this  kind  that  it  may    be 
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given.     If  it  were  intended,  it  is  to  be  regretted  that  a 
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The  QuECM     few  words  were  not  inserted  to  put  the  intention  beyond 

V. 

The  Justices  of  a  doubt.  The  words,  however,  relied  on  are  so  ge- 
Riding  of  neral  that  they  must  receive  some  limitation  in  con* 
struction.  They  must  be  restrained  at  least  to  bastardy 
applications;  and,  even  with  regard  to  them,  they 
cannot  be  construed  literally ;  for,  as  the  appeal  clause 
itself  is  an  enactment  relating  to  the  court  of  quarter 
sessions,  a  literal  construing  of  the  words  would  give 
the  appeal  from  special,  not  to  quarter,  but  to  special 
sessions,  and  so  defeat  the  very  argument  which  is 
founded  on  them.  What  then  is  the  restriction  which 
ought  to  be  imposed  upon  them  ?  We  think  this  is  to 
be  learned  from  the  context  in  the  clause  itself,  and 
from  the  general  purview  of  the  act.  From  the  parts 
of  the  clause  which  precede  and  follow  the  words,  it  is 
clear  that  the  enactments  of  the  whole  are  directed  to 
the  hearing  before  the  special  sessions,  to  the  giving 
them  jurisdiction,  declaring  their  powers  and  duties  to 
be  such  as  the  quarter  sessions  had  by  the  former  act 
on  the  original  hearing.  And  after  the  words  in  ques- 
tion, which  will  be  fully  satisfied  by  being  understood 
with  reference  to  such  original  hearing,  follows  this 
single  and  remarkable  exception,  solely  applicable  to 
such  original  hearing,  '^  that  the  notice  to  the  person 
intended  to  be  charged"  &c.  "  need  not  be  given  more 
than  seven  days,  instead  of  fourteen  days,, before  the 
session  at  which  the  application  shall  be  heard ;''  and 
then  follows  the  prohibition  to  the  quarter  sessions  to 
make  any  order  on  such  application.  Every  thing 
therefore,  in  the  clause,  preceding  and  following  the 
words  relied  on,  applies  solely  to  the  original  hearing; 
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and  we  give  those  words  their  most  reasonable   and     Neu*  Series, 
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natural   interpretation    when   we   understand   them    to  * 
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apply  to  the  same  subject  matter.  The  Qusen 

We  have  already   intimated   our   opinion    that  the  The  Justices  of 

the  West 

same  mterpretation  accords  best  with  the  general  inten-       Hiding  of 
tiou  of  the  statute.     And  upon  these  grounds  we  think 
the  decision  of  the  quarter  sessions  was  right,  and  that 
this  rule  must  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Delisseu  against  Towne. 


(^ASE  for  a  malicious  prosecution  for  perjury.     The  Declaration  in 
"^  .  .  .  Casey  consisting 

declaration  contained  only  one  count;  which,  after  of  a  single 

reciting,  in  the  usual  form,  that  the  plaintiff  had  not  been  SatVefendwit 

guilty,  or,  before  the  committing  &c.,  suspected  to  have  |IJ,*d*witi!Klut 

been,  guilty  of  perjury,  and    had    obtained   the  good  P'^!'***^®  <^»V'*^ 

opinion  &c.,  and   had    exercised    the   profession  of  a  ^*^  ^^^  perjury. 

The  indictment 

surgeon  and  apothecary  with  propriety,  and  had  in  his  was  set  out: 

and  it  allied 

said  profession  obtained  a  good  fame  &c.,  alleged  that  certain  evi. 

dence  to  have 

defendant,   well   knowing  &c.,  but  contriving  &c.,  on  been  given  by 

plaintifir,  which 
was  set  forth  continuously,  and  then  several  assignments  of  perjury  in  various  parts  of 
such  evidence  were  added,  with  a  general  allegation  of  perjury  at  the  end  of  the  in- 
dictroent)  which  contained  only  one  count.  The  declaration  then  charged  that  de- 
fendant maliciously,  and  without  probable  cause,  prosecuted  tlic  indictment,  and  that 
plaintiff*  was  acquitted;  and  alleged  damages  in  respect  of  the  whole  prosecution,  without 
distinguisliing  as  to  the  several  assignments  of  perjury.     Plea,  Not  guilty. 

Plaintiff'  proved  want  of  reasonable  or  probable  cause  as  to  one  assignment  only,  and 
took  a  verdict  with  damages  in  respect  to  that.     Held, 

1.  That  plaintiff* was  not  entitled  to  costs  in  respect  of  the  assignments  as  to  which  the 
damages  were  not  given,  though  witnesses  attended  for  him,  under  subpcena,  to  disprove^ 
if  necessary,  the  truth  of  those  assignments. 

2.  That  defendant  was  not  entitled  to  the  costs  of  the  defence  prepared  by  him  in  r&* 
spect  of  such  assignments. 

Where  plaintiff*  obtains  a  verdict,  and  defendant  afterwards  obtains  a  rule  for  a  nonsuit 
or  a  new  trial,  and,  upon  cause  shewn,  it  is  ordered  by  consent  that  the  damages  be  re- 
duced, but  that,  on  payment  of  such  reduced  damages,  and  the  taxed  costs  of  the  cause, 
the  verdict  be  vacated  and  a  stet  processus  entered,  the  plaintiff*  is  entitled  to  the  costs  of 
opposing  the  rule,  as  costs  in  the  cause. 
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14th  August^  1st  Victoria^  at  the  general  sessions  &c. 
of  the  Central  criminal  court,  before  &c.,  (setting  out 
the  caption),  falsely  and  maliciously,  and  without  any 
reasonable  and  probable  cause,  indicted  the  plaintiff: 

For  that,  at  the  sittings  of  Nisi  Prius  after  the  term 
of  the  Holy  Trinity^  at  Westminster^  &c.,  and  within 
the  jurisdiction  of  the  said  Central  criminal  court,  to 
wit  on  &c.  (2 1st  and  22d  June  1837),  before  the  Right 
Honourable  Thomas  Lord  Denmatij  then  and  there 
being  the  Chief  Justice  &c.,  a  certain  issue,  before  then 
duly  joined  in  a  certain  action  of  trespass  and  eject- 
ment of  farm,  then  lately  depending  in  &c.  (stating 
the  parties.  Doe  dem,  Samuel  Carter  v.  Robert  James\  in 
due  form  of  law  came  on  to  be  tried,  and  was  then 
and  there  tried  by  a  certain  jury  &c. ;  and  that,  upon 
the  trial  of  the  said  issue  between  &c.,  it  became 
and  was  material,  for  the  purposes  of  the  said  trial  &c., 
to  ascertain  the  truth  of  the  matters  in  the  said  indict- 
ment alleged  to  have  been  deposed  and  sworn  to  by 
the  now  plaintiff,  as  in  the  said  indictment  mentioned ; 
and  that  the  now  plaintiff,  not  having  the  fear  &c, 
and  intending  unjustly  to  aggrieve  &c.,  and  intending 
to  cause  a  verdict  in  that  action  to  pass  against  the  said 
Robert  James  upon  the  said  issue  &c.,  and  to  subject 
him  to  the  payment  of  costs  &c.,  on  &c.,  at  &c.,  and 
within  tlie  jurisdiction  &c.,  (averment,  that  the  now 
plaintiff  came  into  court  as  a  witness  for  the  lessor  of 
the  plaintiff  in  the  ejectment,  and  was  sworn  &c.) ;  and 
that  plaintiff,  being  so  sworn,  did  then  and  there,  on 
the  occasion  aforesaid,  falsely  &c.,  say,  depose,  swear 
&c.,  in  substance  and  to  the  effect  following,  viz : 
That  he,  the  said  now  plaintiff,  never  had  any  conver- 
sation with  one  Mr.  Toramej  in  which  and  in  substance 


IV.  VICTORIA.  S35 

he,  the  said  now  plaintiff,  said  to  the  said  Mr.  Tawne     New  Series. 

that  he,  the  said  now  plaintiff,  gave  up  one  John  Sim'  * 

monSf  and  that  he,  the  said  now  plaintiff,  thought  the       !>«"««» 
said  J.  &  could  not   recover,  and   that  the  said  «7.  S.       Towns, 
ought  to  make  his  will :  That  he,  the  said  now  plaintiff, 
did  not,  at  any  time  between  the  3d  day  of  Januan/j  or 
the  2d  day  of  January^  a.  d.  1835,  and  the  moment  of 
the  death  of  one  John  Simmons^  S2iy  that  the  will  of  the 
said  J.  S.  ought   to  be  made,   or  any   thing  to   that 
effect:  That  he,   the   said  now  plaintiff,   on    the   said 
2d  day  of  January^  considered  the  said  «7.  S.  then  in- 
competent to   make  a  will ;    that   he,   the    said  -now 
plaintiff,  had  always,  since  the  time  of  his  attendance 
on  the  said  J.  5.,  been  of  the  same  opinion  as  to  his 
incompetency   to   make   a   will ;    that   he   had   always 
been  of  the  same  opinion  during  the  last  illness  of  the 
said  t/.  5.;  and   that   he,  the   said   now   plaintiff,  had 
never  said  the  contrary  :  That  he,  the  said  now  plaintiff, 
had  not  said  any   thing  importing  capability,  at  any 
time  during  the  last  illness  of  the  said  <7.  5.,  of  his 
making  a  will :  That  he,  the  said  now  plaintiff,  had 
made  a  statement  to  the  effect  that  one  M.  R.  had 
said  to  the  said  now  plaintiff  that  the  best  thing  the  said 
now  plaintiff  could  do  was  to  give  Mrs.  R.  a  dose  of 
prussic  acid,  and  that  he,  the  said  now  plaintiff,  did 
not  afterwards  confess  that  that  statement  so  made  by 
him  was  untrue :  That  he,  the  said  now  plaintiff,  had 

• 

never  said  that  he  had  procured  a  child  to  be  palmed 
off  upon  a  husband  as  the  child  of  his  wife,  and  that 
the  said  child  had  been  brought  up  in  the  family: 
That  he,  the  said  now  plaintiff,  had  never  said  that 
he  had  borne  any  part  in  such  a  transaction :  That 
the  said  now  plaintiff  did  not,  on  the  3d  day  of  Ja- 
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nuaty  a.  d.  1835,  being   the  day  when  Dr.  EUiotson 
was  sent  for,  and  came  to  meet  in  consultation  with 
the  said  now  plaintiff  on  the  illness  of  the  said  John 
Simmonsj    say    that    there    was    nothing    serious    the 
matter   with   the   said  «/.  S.,    except   that  at  his   age 
every  thing  was  serious:  And  that  he,  the  said   now 
plaintiff,  had  become  a  bankrupt,  but  that  he  did  not 
know  what  dividend  he  had  paid  under  his  said  bank* 
ruptcy,  and  that  he  could  not  tell  whether  he  had  paid 
any.     Whereas,  in  truth  and  in  fact,  he,  the  said  now 
plaintiff,  before  he  so  swore  &C  as  aforesaid,  to  wit  on 
&c.,*towit  at  &c.,  did  have  a  conversation  with  one 
Mr.  Tawncy   in  which,  in  substance,  he,  the   said  now 
plaintiff,  said  to  the  said  Mr.  Tcnone  that  he,  the  said 
now  plaintiff,  gave  up  the  said  John  Simmons^  and  that 
he,  the  said  now  plaintiff,  thought  the  said  John  Sim- 
mons could  not   recover,  and  that  he,  the   said   John 
SimmonSy    ought  to  make  his  will :    And   whereas,    in 
truth   and    in    fact,   &c :    then    followed    several   more 
assignments  of  perjury  upon   the   evidence  above  set 
out  in  the  indictment     The  last  assignment,  which  was 
the  only  one    relating  to   the  evidence  respecting  the 
bankruptcy,    was  as   follows.     And   whereas,   in  truth 
and    in    fact,  he,    the  said    now   plaintiff,   at  the  time 
he  so  swore  and  deposed  as  aforesaid,   had  not  paid 
any  dividend  under  his  said  bankruptcy,  and  then  and 
there  well  knew,   and  could   have  told,  that   he   had 
not  paid  any.     And  so  the  jurors  &c. :  conclusion  in 
the  usual  form,  that  the  now  plaintiff  upon  the  trial  of 
the  said  issue,  on  8cc.,  at  &c,    before  &c.,  committed 
wilful  and  corrupt  perjury  : 

As  by   the  said    indictment,  reference  &c.     Which 
said  indictment  &c.  (removal  into  the  Court  of  Queen's 
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Bench).  And  that  the  defendant  afterwards,  falsely 
and  maliciously,  and  without  any  reasonable  or  pro- 
bable cause,  prosecuted  and  caused  to  be  prosecuted 
the  said  indictment  against  the  said  now  plaintiff,  until 
the  said  now  plaintiff,  afterwards,  to  wit  at  the  ^tting  of 
Nisi  Prius  holden  on  &c.,  before  &c.,  was  in  due  manner 
and  by  due  course  of  law  acquitted  of  the  said  premises 
in  the  said  indictment  charged  upon  him,  by  a  jury  of 
the  said  county  &c.  And  it  was  afterwards,  to  wit  on 
&c.  (18th  Aprilf  Easter  term  1  Vict.\  considered  &c. 
(that  plaintiff  should  depart  without  day :  discharge  of 
the  plaintiff).  As  by  the  said  record  &c.  By  means 
whereof  &c. :  averment  of  damage  to  plaintiff  by  loss  of 
reputation,  and  expenditure  in  defending  himself  and 
removing  the  cause :  and  injury  to  him  in  his  profession 
of  a  surgeon. 

Plea,  Not  guilty. 

The  present  cause  was  tried  before  Lord  Deti" 
man  C.  J.,  at  the  Middlesex  sittings  after  Hilary  term, 
1839.  The  plaintiff  proved  the  previous  trial,  and  his 
acquittal,  and  gave  evidence  of  want  of  probable  cause 
on  the  last  assignment  of  perjury,  but  on  no  other. 
Verdict  for  plaintiff;  damages  800/. 

In  Easter  term,  1839,  Kelly  obtained  a  rule  nisi  for  a 
nonsuit  or  a  new  trial.  In  Michaelmas  term  last  (a)  Sir 
J.  Campbelly  Attorney  General,  Sir  -F.  Pollock^  and  Hog-- 
gins  shewed  cause ;  and  Kelly^  B.  Andrews^  and  Cobbett^ 
were  heard  in  support  of  the  rule.     The  Court  took 
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(a)  ^otvm^  17th  and  18th,  1R40.  Before  Lord  JDenman  C.  J.,  Liitk' 
dale,  WilUam*,  and  Coleridge  Js.  The  principal  point  argued  was,  whe- 
ther or  not  the  action  was  maintainable,  there  being  several  assign- 
ments of  perjury  as  to  which  no  want  of  probable  cause  was  shewn.  It 
was  also  a  groimd  of  motion  that  the  damages  were  excessive. 
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time  to  consider :  and  afterwards,  on  the  suggestion  oF 
the  Court,  and  by  consent  of  counsel,  it  was  (28th  No* 
vember  1840)  ^^  ordered  that  the  verdict  obtained  in  this 
cause  be  reduced  to  the  sum  of  250^;  but  that,  on 
payment  of  that  sum  and  the  taxed  costs  of  the  cause, 
on  or  before  the  fourth  day  of  the  next  term,  the  ver- 
dict shall  be  vacated,  and  a  stet  processus  entered/' 

On  the  taxation,  the  defendant  insisted  that  the 
plaintiff  ought  to  be  allowed  no  costs,  except  those 
which  related  exclusively  to  the  last  assignment  of  per- 
jury;  and  ought  not  to  have  the  costs  of  opposing  the 
rule  for  a  nonsuit  or  new  trial.  The  defendant  further 
claimed  the  costs  of  defending  the  action  in  respect  of 
all  the  assignments  except  the  last.  It  appeared  that 
many  witnesses  were  in  attendance  at  the  trial,  under 
subpoena,  for  the  plaintiff,  to  disprove  the  ch^rrges  of 
perjury  laid  in  the  assignments  which  were  not  in- 
sisted upon  at  the  trial :  these  witnesses  were  not  called ; 
nor  did  defendant  call  his  witnesses  in  respect  of  those 
assignments. 

The  Master,  for  the  purpose  of  bringing  the  question 
before  the  Court,  allowed  the  plaintiff  the  full  costs,  in- 
cluding those  of  opposing  the  rule  for  a  nonsuit  or  a 
new  trial,  and  disallowed  the  costs  claimed  by  the 
defendant 


KeUy^  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  Master  should  not  re- 
view his  taxation,  and  why  he  should  not  allow  the 
defendant  his  costs  of  defending  this  cause,  of  and  in- 
cidental to  such  assignments,  mentioned  in  the  plead- 
ings of  this  cause,  which  the  plaintiff  failed  in  establish- 
ing  upon  the  trial  of  the  said  cause,  and  why  such 
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last  mentioned  costs,  when  taxed  and  allowed,  should 
not  be  deducted  from  the  amount  of  the  damages. 
In  the  same  term  (a), 

Sir  F.  Pollock  shewed  cause.  The  plaintiff  is  en- 
titled to  costs  for  all  the  witnesses  whom  he  brought, 
although,  by  his  failure  to  establish  a  want  of  probable 
cause  as  to  a  part  of  the  declaration,  these  witnesses 
became  unnecessary.  There  was  but  one  count  in  the 
declaration,  and  only  one  issue  joined ;  and  on  that  issue 
the  plaintiff  has  succeeded.  In  Reed  v.  Taylor  (b)  the 
declaration  was  for  a  malicious  prosecution  for  per- 
jury, and  the  count  set  out  the  whole  indictment,  con- 
taining twelve  assignments,  some  of  which  turned  out 
to  be  true,  but  others  false :  and  it  was  held  that  the 
plaintiff  was  entitled  to  recover.  The  defendant,  there- 
fore, must  pay  the  costs  of  all  the  plaintiff's  witnesses; 
and  of  course  he  can  claim  no  costs  for  his  own  upon 
an  issue  on  which  he  has  failed.  The  costs  of  the 
application  for  a  new  trial  must  be  costs  in  the  cause : 

(a)  January  28th,  1841.  Before  Lord  Denman  C.  J.,  LUtledale,  Pat* 
tesofif  and  Coleridge  Js. 

(6)  4  Taunt.  616.  This  case  was  cited  in  shewing  cause  against  the 
rule  for  a  nonsuit  or  new  trial.  Ae//y,  in  supporting  the  rule,  said  that 
the  statement  of  that  case  in  the  rc^iort  appeared,  on  reference  to  the 
pleadings  and  jadgment  in  the  cause,  to  be  incorrect ;  that  the  judgments 
delirered  by  the  Court  did  not  answer  the  objection  taken  at  the  bar ;  and 
that  the  decision  was  at  variance  with  the  doctrine  of  Lord  Man^ldand 
Lord  Loughborough  in  Johnstone  r.  Sutton,  I  T.  12.  510.  He  referred  to 
Sutton  Y,  Johnstone,  1  T.  R.  493.,  judgment  of  Eyre  B.,  at  pp.  507,  508., 
from  the  words  **  The  defendant  is  charged,**  to  "  surplusage : "  and 
Johnstone  ▼.  Sutton,  judgment  of  Lord  Mansfield  and  Lord  Loughborough, 
p.  547.,  from  **  Under  all  these  circumstances  we  have  no  difficulty  '*  to 
<*  end  of  the  action  ;  *'  and  from  *'  If  the  defendant  **  to  *' complaint" 
Lord  Denman  C.  J.,  at  the  end  of  the  argument,  said  that  the  last  cited 
case  appeared  to  conflict  with  Reed  y.  Taylor,  4  Taunt,  616.,  but  de- 
clined giving  any  opinion  as  to  the  doctrine  of  each. 
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and,  as  the  defendant  has  consented  to  the  verdict  stand* 
ing  against  him,  he  is  liable  to  them. 

Kelh/,  contra.     It   must   be   conceded    that  the  de* 
fendant  cannot  claim  the  costs  of  the  application  for  a 
new  trial.     But  neither  can  the  plaintiff.     In  M^ Andrew 
V.  Adams  {a)  a  rule  nisi  was  obtained  to  enter  a  nonsuit 
or  reduce  the  damages ;  and  the  plaintiff  did  not  object  to 
the  reduction,  but  succeeded  in  resisting  the  nonsuit: 
and  the  Court  held  that  he  was  not  entitled  to  the  costs 
of  opposing  the  rule,  not  having  given  notice  of  his 
intention  to  submit  to  the  reduction.     But,  as  to  the 
other  costs,  the  case  is  as  if  there  had  been  separate 
counts  charging  the'  defendant  with  each  assignment  of 
perjury  as  malicious  and  without  probable  cause.     The 
complaints  in  the  declaration  are  not  the  less  several 
because  they  are  contained  in  one  count;  Prudhomme 
v.  Fraser  (i),  Doe  dem.  Eningion  v.  Errington (c).     If 
the  causes  of  action  were  indivisible,  it  would  follow 
that  the  issue  should  have  been  entered   for   the  de- 
fendant, as  a  part  of  it  was  not  proved  by  the  plaintiff. 
In  an  action  on  a  contract,  if  the  particulars  shewed 
that  the  claim  was  for  the  price  of  ten  horses,  the  de- 
fendant would  be  entitled  to  plead  payment  as  to  nine, 
and  to  deny  the  contract  as  to  the  tenth.     IPatieson  J. 
The  plaintiff  here  had  to  set  out  the  wliole  indictment.] 
He  might  have  confined    his   complaint  to   one  part 
only;  and,  now  that  the  complaint  as  to  all  but  one 
part  turns  out  to  be  unfounded,  he  must  stand  in  no 
better  position  than  if  he  had  done  so.     [Lord  Den^ 
man  C.  J.     The  generality  of  the  allegation  in  the  de- 

(a)  3  Dotvl.  P,  a  120.  (6)  2  A.  ^  E.  645. 

(c)  4  Dowl.  P.  C.  602.    See  Routledge  v.  Jbbott,  S  A,  ^  E,  592. 
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daration  can  make  no  difiference;  if  the  matter  to  which     New  Series. 
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too.]  In  Gaugenkeim  v.  Lane  {a)  it  was  held  that  a  !>«"»«* 
plaintiff,  before  the  new  rules,  was  entitled  to  the  costs  Towns. 
of  the  briefs  and  witnesses  on  those  issues  only  on 
which  he  succeeded.  IPaUeson  J.  The  principle  of 
divisibility*  as  to  a  single  issue  w<is  discussed  in  Ander" 
son  V.  Chapman  (6).  The  action  was  for  negligence  in 
stowing,  and  otherwise  taking  care  of  and  conveying, 
100  casks  of  tallow;  and  the  defendants  denied  negli- 
gence in  the  stowage,  or  otherwise  taking  care  of 
and  conveying  &c.  The  plaintiff  had  a  verdict  for  in- 
jury by  negligence  in  taking  care  of  one  cask  only,  but 
not  for  any  injury  in  stowage.  It*  was  held  that  the 
defendants  were  not  entitled  to  the  costs  of  any  part  of 
tlie  issue.  There  proof  of  any  part  of  the  complaint 
would  sustain  the  action;  and  the  Court  considered 
that  the  failure  as  to  the  rest  affected  only  the  amount 
of  damages.  Perhaps  it  may  be  said  that  here,  too, 
want  of  probable  cause  as  to  any  of  the  assignments 
of  peijury  sustains  the  action.]  In  Anderson  v.  Chap* 
man  {b)  there  was  a  single  contract,  on  which  the  action 
was  brought:  the  plaintiff  could  not  have  declared 
otherwise.  [^Paiteson  J.  He  might  have  confined  his 
complaint  to  negligence  in  taking  care  of  one  cask.] 
That  argument,  in  the  case  of  such  a  contract,  would 
lead  to  very  subtle  distinctions.  If  a  contract  be  separ- 
able, it  is  sufficient  to  set  out  all  which  relates  to 
that  in  respect  of  which  the  breach  is  alleged ;  Clarke 
V.  Gray{c)\  and  so  the  plaintiff  here  might  have  set 
out  merely   so   much   of  the    indictment  as  he  could 

(a)  \  M.^  W,  136.      S,  C.  Tyrwh,  ^  Gr,  216. 

(6)  5  M,  ^  W,  483.  (c)  6  iS?«/,  564. 
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shew  to  have  been  Palse  and  malicious,  and  without 
reasonable  or  probable  cause.  \_C6Uridge  J.  In  ^n- 
derson  v.  Chapman  {a)  Mr.  Wighlman  compares  the 
case  to  an  action  on  covenant  for  non-repair,  with  a 
single  breach,  but  several  items  of  charge,  and  an  issue 
joined  on  a  general  plea  of  performance :  and  Parke  B. 
adopts  the  illustration.  Yet  there  the  matter  b  as 
divisible  as  here.  Perhaps  the  rule  may  be  varied  here 
by  the  action  being  in  tort  Palteson  J.  Would  not 
your  argument  shew  that  you  might  have  protected 
yourself  by  pleading  Not  guilty  severally  as  to  the 
several  assignments  ?] 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.,  in  this  term  {February  1st),  de* 
livered  the  judgment  of  the  Court. 

This  case  was  compromised  by  the  advice  of  the 
Court,  the  defendant  waiving  whatever  right  he  might 
have  to  make  absolute  his  rule  nisi  for  a  new  trial,  and 
plaintiff  consenting  to  reduce  his  damages  from  800^  to 
250/.  The  state  of  things  was  thus  exactly  the  same 
as  if,  on  the  trial,  a  verdict  had  been  entered  for  the 
latter  sum :  and  the  costs,  no  specific  provision  having 
been  made  for  them,  must  be  calculated  on  that  sup- 
position. 

The  Master's  taxation  has  been  complamed  of, 
principally  because  he  allowed  the  plaintiff  the  costs 
of  witnesses  who  were  not  called  at  the  trial,  but  were 
brought  to  answer  a  case  which,  it  was  supposed,  the 
defendant  would  attempt  to  make  as  to  nine  out  of  ten 
assignments  of  perjuiy  contained  in  the  indictment  for 


(a)  5  A/,  jr  r.  483. 
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brought.     The  plaintiff  failed  in  establishing  want  of ' 


probable  cause  as  to  those  nine  assignments,  and  sue-       I^'umie 
ceeded  only  as  to  the  tenth.     The  defendant  was  not       Towns, 
called  upon  for  any  answer  as  to  the  nine.     Under 
these  circumstances,  we  think  the  Master  was  wrong  in 
allowing  the  costs  of  these  witnesses. 

But  the  defendant  further  contends  that  the  Master 
ooght  to  have  allowed  him  the  costs  in  respect  of  those 
nine  assignments,  upon  the  ground  that  the  plea  of 
Not  guilty  raised  a  distinct  issue  upon  each  of  these 
assignments  of  perjury.  Upon  consideration,  and  look- 
ing at  the  declaration  in  this  case,  we  are  of  opinion 
that  the  plaintiff's  cause  of  action  was  one  and  entire, 
namely,  the  defendant's  having,  without  probable  cause, 
preferred  an  indictment  against  the  plaintiff  for  perjury 
alleged  to  have  been  committed  upon  one  trial.  Though 
the  indictment  contained  assignments  of  perjury  upon 
several  parts  of  the  plaintiff's  examination  upon  that 
occasion,  yet  it  was  but  one  charge :  and  the  preferring 
that  charge  without  probable  cause  constitutes  but  one 
cause  of  action.  The  plea  of  Not  guilty  denies  that 
one  cause  of  action,  and  amounts  to  an  assertion  that 
the  defendant  had  probable  cause  for  the  whole  of  the 
indictment.  That  is  one  entire  issue :  and,  if  there  was 
no  probable  cause  for  any  part  of  the  charge,  the 
plaintiff  was  entitled  to  a  verdict.  Whether  there  was 
or  was  not  probable  cause  f6r  other  parts  of  the  charge, 
would  affect  the  damages,  but  could  not  affect  the 
verdict,  or  shew  that  the  defendant  had  properly  pre- 
ferred the  indictment,  that  is,  with  probable  cause  for 
every  part  of  it. 

This  leaves  untouched  the  decisions  in  Prudhomme  v. 
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Fraser{a)  and  Doe  dem.  Errington  v.  Errtngtan  (b), 
which  we  think  no  less  correct  than  beneficial :  and  it 
follows  the  principle  on  which  the  Court  of  Exchequer 
disposed  of  Andef'son  v.  Chapman  (c). 

Another  objection  was*  that  the  Master  had  allowed 
the  plaintiff  the  costs  of  defendant's  application  for  a  new 
trial.  We  think  it  unfounded,  liecause  the  consent  that 
the  yerdict  should  stand  against  him  bound  him  to  pay 
the  costs  of  the  cause,  under  which  description  the  costs 
of  the  rule  undoubtedly  fall.  M^  Andrew  v.  Adams  {b) 
has  no  application  whatever. 

Rule  absolute  to  review  taxation,  and  dis- 
allow plaintiff's  witnesses,  as  above; 
but  not  to  allow  defendant's  costs. 


(a)  2ji.^E,  645. 
(c)  5  M.i  W.  483. 


(6)  4  DowL  P.  C.  602. 
(d)  S  DowL  P.C  ISa 
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Charlotte  Bacon  against  Smith  and  Another,  Monday, 
Assignees    of   Henry    Andrew    Bacon,    ^^'^^^^^ 
Bankrupt. 

#^ASE.     The  declaration  stated   that  whereas   one  -^- bdcI  hig  wife 
John  FumisSj  being  seised  in  liis  demesne  as  of  fee  a  messuage  for 
of  and  in  certain  lands,  messuages  &c.,  published  his  and  the  life  or 
last  will  and  testament  in  writing  bearing  date  &c.,  and  the^tewid 
thereby  devised  the  same  to  Henry  Andrew  Bacon  and  j^^^  ^[^ 
plaintifT,  his  wife,  habendum  during  their  joint  natural  '"u*^***"**^^ 
lives,  and  to  the  survivor  of  them  during  his  or  her  ^^^  during 

°  A.*%  lifetime : 

natural  life :  that  J.  Fumiss  afterwards  died  seised,  where-      Held,  that 
upon  the  said  H.  A,  Bacon  and  plaintiff  became  seised  of  suryired'her 
and  in  the  estate  and  interest  in  the  lands  &c.  so  de-  not  maintain  an 
vised  to  them  :  that  afterwards,  and  while  H.  A.  Bacon  ^l^'^Zt^'' 

'  case  against 

was  livincr*  all  his  estate  vested  in  defendants  and  one  <^efendantin 

o'  respect  of  such 

t7.  Holmes  since  deceased,  who  became  and  were  seised  *«^J»te. 
thereof,  and  entered  thereupon  and  became  possessed 
thereof,  and  continued  so  possessed  until  the  death  of 
the  said  J.  Holmes  ;  and,  from  and  afler  the  death  of 
the  said  J,  Holmes^  defendants  continued  so  possessed 
thereof  until  the  death  of  the  said  //.  A.  Bacon :  yet 
defendants,  wrongfully  intending  to  injure  and  aggrieve 
plaintiff  in  her  said  estate  and  interest  of  and  in  the  said 
.lands  &c.,  during  the  life  of  the  said  H,  A.  Bacon^  and 
while  defendants  and  the  said  J.  Holmes  were  so  seised 
and  possessed  of  the  lands  &c.,  and  while  defendants 

(a)  The  Court  sat  in  banc  from  the  2d  to  the  6th  of  Fehruary,  in- 
clusive. 
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were  so  seised  and  possessed  thereof  after  the  death  of 
the  said  J.  Holmes,  and  while  plaintiff  was  so  interested 
in>  and  entitled  to,  the  said  estate,  to  wit  on  &c.,  and  on 
divers  days  and  times  between  that  day  and  the  de- 
termination of  their  said  estate  by  the  death  of  the  said 
H,  A.  Bacon,  wrongfully  suffered  the  said  lands,  &c,  to 
become,  and  the  same  were,  during  all  the  time  afore- 
said, ruinous,  prostrate,  and  in  bad  and  untenantable 
repair,  order,  and  condition,  for  want  of  necessary  re- 
pairing, n^aintaining  &c.,  and  so  continued  until  the 
death  of  H.  A.  Bacon ;  and  that  afterwards  defendants 
wrongfully  yielded  and  delivered  up  to  plaintiff  the 
said  lands  &c.  so  ruinous  &c.,  whereby  plaintiff  was 
greatly  injured  and  aggrieved  in  her  said  estate  and 
interest. 

Pleas:  I.  Not  guilty.  2.  Repair  of  the  premises 
before  action  brought;  which  was  denied  by  the  re- 
plication* 

On  the  trial  before  Parke  B.,  at  the  Yorkshire  Spring 
assizes,  1839,  the  plaintiff  had  a  verdict  subject  to  a 
reference  as  to  the  amount  of  damages  (a). 

Cressweilj  in  the  following  term,  obtained  a  rule  to 
shew  cause  why  judgment  should  not  be  arrested  on 
the  ground  (among  others)  that  the  declaration  shewed 
no  title  in  the  plaintiff  to  support  an  action  for  waste : 
and  he  cited  Coke's  commentary  on  the  Statute  of 
Gloucester,  2  Inst.  301. 


Alexander,  Wightman,  and  Heaton  now  shewed  cause. 
The  principal  question   is,   whether  the  plaintiff,   in 


(a)  Qn  the  trUl,  the  learned  judge  ruled  that  the  plea  of  Not  guilty 
put  in  inue  only  the  want  of  repair,  and  not  the  wrongfulness  of  it 
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whom  a  life  estate  is  vested  by  survivorship,  can  sue 
the  assignees  of  her  husband  for  permissive  waste  suf- 
fered by  them  before  her  husband's  death?  The  law 
respecting  the  ancient  and  modern  remedies  for  waste  is 
stated  in  note  (7)  to  Green  v.  Cole  (a).  Case  lies  in 
many  instances  where  the  old  action  of  waste  does  not. 
Neither  the  common  nor  the  statute  law  gave  an  action 
of  waste  to  any  except  the  person  entitled  to  an  im- 
mediate estate  of  inheritance  in  reversion ;  but  case  lies 
by  him  in  remainder  or  reversion  for  life  or  years.  It 
is  indeed  usually  brought  by  a  reversioner  or  landlord 
against  his  tenant;  but  the  principle  extends  to  every 
case  where  one  who  has  any  estate  or  interest  in  the 
premises,  either  vested  or  contingent,  suffers  by  the  in- 
jurious act  of  the  actual  tenant.  [Lord  Denman  C.  J. 
Is  there  any  authority  to  shew  that  the  husband  and 
wife  could  have  jointly  maintained  such  an  action  against 
the  husband's  assignees  in  his  lifetime?]  As  they  held 
by  entireties,  the  joint  interest  of  both  was  affected  by  the 
husband's  alienation,  so  as  to  prevent  him  from  joining 
in  an  action ;  but  the  wife's  contingent  interest  as  sur- 
vivor cannot  be  prejudiced  by  his  act :  Green  dem.  Crew 
V.  King  (6) ;  Com.  Dig.  Baron  and  Feme^  (D  2.),  (K.). 
{Patteson  J.  Suppose  the  devise  were  to  A.  for  life, 
remainder  to  B.  for  life ;  can  B.^  who  may  possibly  die 
before  A.^  sue  A.  for  waste  ?  (c)].  There  may  be  no 
express  authority  for  it ;  but,  as  a  tenant  for  life  may  sue, 
and  a  tenant  for  life  be  sued,  for  waste,  there  is  no 
objection  to  such  an  action   upon   principle.     But  at 
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(a)  2  Wms,  Sound,  252.  (6)  2  W,  Bl  1211. 

(c)  See  Perrot  v.  Perrot^  3  Aik.  94. 
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all  events  when  the  contingency  has  happened,  and  the 
estate  has  become  vested,  there  is  no  ground  for  this 
objection.  [Lord  Denman  C.  J.  Suppose  the  husband 
had  not  assigned;  could  the  plaintiff  have  sued  his 
executors  ?]  Before  stat.  3  &  4  fT.  4.  c.  42.  s.  2.  the 
maxim  ^^  actio  personalis  moritur  cum  persona  "  would 
have  prevented  an  action.  {Patteson  J.  According  to 
your  argument,  an  action  lies,  or  not,  at  common  law, 
according  as  the  husband  happened  to  have  assigned, 
or  not,  in  his  lifetime.]  The  argument  against  the 
maintainance  of  any  action  applies  to  wanton,  as  well 
as  to  permissive,  waste.  In  both  cases,  the  survivor 
will  be  equally  without  remedy. 


Cressnoell  contra,  was  stopped  by  the  Court 

Lord  Denman  C.  J.  I  really  feel  no  doubt  on  the 
point.  The  declaration  sets  out  no  title.  It  shews  no 
vested  interest  in  the  plaintiff  at  the  period  when  the 
waste  was  committed.  It  is  needless  to  enquire  whe- 
ther the  action  would  have  lain  if  the  plaintiff  had 
had  a  vested  estate  for  life  in  remainder  at  that 
time. 

LiTTLEDALE  J.  Concurred. 


Patteson  J.  In  Co.  Litt.  5S,  b.  it  is  said,  "  Note, 
after  waste  done  there  is  a  special  regard  to  be  had 
to  the  continuance  of  the  reversion  in  the  same  state 
that  it  was  at  the  time  t)f  the  waste  done."  And  the 
action  of  waste  is  there  said  to  "  consist  in  privity." 
The  passage,  indeed,   has  immediate  reference  to  the 
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old  form  of  action ;  but  the  rule  equally  applies  to  an     New  Series. 
action  on  the  case  in  the  nature  of  waste. 


Bacon 

T, 

Coleridge  J.  concurred.  Smith. 

S.  Rule  absolute  to  arrest  judgment. 


Lewis  againsl  Reilly  and  Watson.  Tuesday, 

February  2d. 


ASSUMPSIT  on  a  bill  of  exchange.     The  declara-  To  an  action  hj 
indorsee  on  a 

tion  stated  that  defendants,    ^^  trading  under  the  bill  drawn  by 

style  and  firm  of  Reilly  and    Watsojif*  drew  the   bill  and ^.,  as'part- 

for  30/.,  with  interest,  on   T.  3f.,  payable  two  years  "^^^^^^^ 

after  date  to  their  own  order,  and  indorsed  it  to  plain-  ""^  '"^f ®J^  ^^ 

*  them,  defendant 

tiff;  and  that  it  was  accepted  by  T.  Jbf.,  who  afterwards  J?,  pleaded  Uuu 

the  bill  was  in- 
dishonoured  it.  doned  by  ji.  to 

Plea,    by  Reilly^  that,  before   and    at  the   time  of  partnership 

making  the   bill,    defendants   were   carrying    on    the  diMwlutionof 

business  of  surgeons  as  partners  under  the* above  style  ^iJ£^,^"**'^' 

and  firm ;  and  that,  at  the  time  of  indorsinir  the  bill  to  P""*/  or  con- 

'  °  sent  and  m 

plaintiff,  the  said  partnership,  theretofore  subsisting  be-  fraud  of  defend- 
ant J?.,  and  for 

tween  them,  had  been  and  was  dissolved,  whereof  plain-  ^.'spriratepur- 

poses ;  and  that 

tiff,  at  the  time  of  the  said  indorsement,  had    notice;  plaintiff  knew 
and  that  the  bill  was   indorsed  by  defendant   Watson  Uon  at  the  time 
to  plaintiff  in  the  name  of  the  said  supposed  partner-  mcnt:'"  *"**" 
ship  after  ihe  dissolution  thereof  as  aforesaid,  without  ^gj^ic^  foT^g. 
the  privity  or  consent,  and  in  fraud,  of  defendant  Reilly^  fendant,  that 

uie  p  lea  was 

and  for  defendant  WatsorCs  sole  and  separate  purposes,  bad  for  not 

shewing  that 
Verification.  plaintiff  had 

r>      1.       .  I   ..#*.•      1  1        •  p    \       colluded  with 

Replication,  that  plaintiff  had  not,  at  the  time  oi  the  y#.,orwaspriTy 
indorsement,  notice  that  the  said  partnership  was  dis- 
solved, in  manner  and  form  &c.     Issue  thereon. 
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Volume  /.  The  defendant  Watson  suffered  judgment  by  default 

The  cause  was  tried  before  Lord  Denman  C.  J.  at 


L«wi«        ^hg  Middlesex  sittings  after  Trinity  term,  1839;  and  a 
RnLLT.       verdict  was  found  for  the  defendant. 

Humfretf^  in  the  following  term,  obtained  a  rule  nisi 
for  judgment  non  obstante  veredicto. 

Busby  now  shewed  cause.  The  action  is  against  a 
retiring  partner  on  a  bill  indorsed  by  the  late  partner 
for  his  own  purposes  without  any  authority,  and  in 
fraud  of  the  defendant  Reilly,  The  replication  admits 
this,  and  merely  denies  the  plaintiff's  knowledge  of  the 
dissolution  at  the  time  of  the  indorsement  The  jury 
find  that  he  had  notice.  The  indorsement  was,  in 
efiect,  a  new  drawing;  and  there  is  no  ground  for  sup- 
porting the  right  of  the  defendant  Watson  to  bind  his 
late  partner  by  drawing  a  new  bill  for  purposes  un- 
connected with  the  partnership,  especially  when  the 
plaintiff  knew  that  he  was  no  longer  a  partner.  An 
action  could  not  have  been  sustained  on  such  a  bill, 
even  if  the  partnership  had  continued ;  Shirreff  v. 
Wilks  (a),  Ridley  v.  Taylor  (6).  Lord  EUenborough  C.  J., 
in  Swan  v.  Steele  (c),  says,  "  The  distinction  is  well  set- 
tled, that  if  a  creditor  of  one  of  the  partners  collude  with 
him  to  take  payment  or  security  for  his  individual  debt 
out  of  the  partnership  funds,  knowing  at  the  time  that 
it  is  without  the  consent  of  the  other  partner,  it  is  frau- 
dulent and  void."  Even  a  general  notice  is  sufScient 
to  protect  retiring  partners  from  liability  to  bills  drawn 


(a)  1  Ea^t  48.  (h)  13  East^  175. 

(c)  7  Eatt^  8ia     See  cases  collected  in  note  (6)  to  Baker  y.  CharUon^ 
1  Feake'$  N.  P.  C.  81.  (ed.  3.) 
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or  accepted  since  the  dissolution;  Nemsome  v.  Coles  (a)  ^     New  Series, 

1841. 

Wrightson  v.  PuUan  (i).     And  the  law  seems  to  be  the  ' 


same  though  the  bill  may  have  been  accepted  for  a        I^«wm 
partnership  debt;  Dolman  v.  Orchard {c).  Reillt. 

Humjrey,  contr^.  The  bill  was  drawn  by  the  de- 
fendant, and  must  be  taken  to  have  been  accepted 
during  the  partnership.  No  collusion  between  the 
plaintiff  and  the  defendant  Watson  is  shewn ;  nor  is  it 
stated  that  the  plaintiff  knew  of  any  thing  averred  in 
the  plea,  except  that  the  partnership  was  dissolved 
before  the  indorsement.  If  it  had  averred  notice  of  the 
co-defendant's  fraudulent  purpose,  it  might  have  been 
a  defence.     [He  was  then  stopped  by  the  Court.] 

Lord  Denman  C.  J.  The  fact  found  for  the  de- 
fendant is  not  material.  The  plea  admits  an  indorse- 
ment by  the  defendants,  but  relies  upon  the  want  of 
authority  of  Watson  to  indorse  it  when  the  partnership 
had  ceased.  It  is  perhaps  doing  no  violence  to  lan- 
guage to  say  that  the  partnership  could  not  be  dis- 
solved as  to  this  bill,  so  as  to  prevent  it  from  being 
indorsed  by  either  defendant  in  the  name  of  the  firm. 
The  plaintiff  is  therefore  entitled  to  recover. 

LiTTLEDALE  J.  The  bill  is  well  drawn,  and  accepted 
during  partnership.  To  make  it  of  any  value,  both  the 
defendants  must  indorse  it ;  and  I  see  no  object'ion  to 
doing  so  afler  the  general  partnership  has  been  put  an 
end  to,  since  it  does  not  appear  that  the  plaintiff  knew 


(a)  2  Camp.  617.  (b)  1  Stark.  N.  P,  C.  375. 

(c)  2  0.4:  P.  104. 
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of  the  fraud  upon  the  defendant  Reilly^  or  of  the  private 
object  of  Watson  when  he  indorsed  it. 

Patteson  J.  If  the  bill  was  duly  drawn  by  the  de- 
fendants, when  partners,  which  is  here  admitted,  it  con- 
tinued to  be  their  joint  property  after  the  partnership 
was  dissolved,  and  might  therefore  properly  be  in- 
dorsed in  their  joint  names.  To  constitute  a  defence, 
the  plea  should  have  shewn  such  a  fraudulent  collusion 
between  the  plaintiff  and  Watson  as  would  have  vitiated 
the  bill,  even  if  the  partnership  had  continued. 


Coleridge  J.  The  dissolution,  and  therefore  the 
fact  of  notice,  is  quite  immaterial.  The  issue,  there- 
fore, decides  nothing  as  to  the  right  of  the  plaintiff. 

S.  Rule  absolute. 


A  nuuidamus 
to  admit  to  a 
copyhold  tene- 
ment must  be 
directed  to 
the  lord  of  the 
manor,  as  weU 
as  to  the 


The  Queen  against  Powell,  Steward  of  the 

Manor  of  Richmond. 

Tt/TANDAMUS  ioJohn  AllderPawelly  Gent,  steward 
of  the  manor  of  Richmond^  otherwise  West  SheeUy 
in  the  county  of  Surrey ^  to  hold  a  court  and  admit 
Elizabeth  Halford  as  tenant  to  a  copyhold  tenement  of 
the  manor  surrendered  by  one  H.  L.  to  the  use  of  E. 

steward;  not  to  "^ 

the  steward        Halford^  and  her  heirs  according  to  the  custom. 

only. 

A  mandamus       The  return  stated  that  the  Queen  was  seised  of  the 

to  admit  will 
not  issue  to 

the  steward  of  a  manor  belonging  to  the  crown»  though  he  may  have  received  his  appoint- 
ment from  the  Commissioners  of  Woods  and  Forests  under  stat.  10  G.  4.  c.50.  «.  14. 

That  statute,  giving  to  commissioners  the  management  of  the  land  revenues  of  the 
Crown,  does  not  devest  the  legal  ebtate  out  of  the  Crown. 

Where  the  validity  of  the  return  to  a  mandamus  is  argued  on  a  concilium,  the  defendant 
has  a  right  to  object  to  the  writ  in  matters  of  substance  appearing  on  the  record ;  and  the 
objection,  that  it  is  directed  to  the  steward  of  the  manor  alone,  when  the  lord  ought  to  be 
joined,  b  matter  of  substance. 
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manor  in  fee  in  right  of  her  Crown  :  that,  by  immemo-^     New  SerUt. 

1 04,1 
rial  custom  within  the  manor,  if  any  person  has  become  * 

entitled  as  purchaser,  viz,  by  surrender,  devise,  or  Th©  Qo»»ii 
otherwise,  to  any  estate  in  customary  lands  within  the  Powsll^ 
manor,  and  has  been  admitted  tenant  thereof,  not  being, 
at  the  time  of  such  admittance,  a  customary  tenant,  then 
such  person  has  paid  to  the  lord  an  arbitrary  fine  usually 
assessed  at  two  years'  annual  value  of  the  lands;  but 
if  such  person  was  then  a  customary  tenant,  he  has  paid 
a  less  sum,  viz.  a  fine  to  the  amount  of  only  two  years, 
quit  rent  of  the  lands :  that  for  200  years  past  it  has 
been  usual  and  customary  for  the  steward,  on  behalf,  and 
for  the  benefit  and  protection,  of  the  lord,  to  make  with 
persons,  not  customary  tenants,  applying  to  be  admitted 
to  tenements  of  small  extent  and  value,  bargains,  con- 
tracts, and  agreements  to  prevent  such  persons,  after  ' 
admittance,  from  availing  themselves  of  the  above  cus- 
tom to  avoid  payment  of  the  larger  fines  in  the  event  of 
their  afterwards  being  admitted  to  other  customary 
tenements  in  the  manor.  Various  instances  of  such 
bargains  were  set  forth.  The  return  then  stated  that, 
before  the  surrender  of  the  copyhold  mentioned  in  the 
writ,  £.  Halford  had  become  entitled,  as  devisee,  to 
other  copyholds  of  large  annual  value,  not  then  being  a 
copyhold  tenant  of  the  manor ;  and  it  set  forth  facts 
shewing  that  the  tenement  now  in  question  had  beeii 
purchased  with  intent  to  avoid  the  payment  of  the  larger 
fine  on  admission  to  the  devised  lands:  it  also  stated 
that  defendant  had  offered  to  admit  E.  Halford  on 
terms  calculated  to  prevent  evasion  of  that  fine,  but  she 
had  refused  to  be  so  admitted. 

To  this  return  the  prosecutor  stated  several  objec- 
tions, which  it  is  not  material  to  set  forth,  denying  that 
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the  excuse  for  refusing  to  admit  was  sufficient,  or  pro- 
perly alleged  on  the  record.  The  case  was  set  down  in 
the  Crown  paper  for  argument  on  concilium,  and  was 
argued  in  last  Mickaelmms  yacation  (a). 


J,  Scrivenj  against  the  return.  The  Court,  upoa 
granting  a  rule  absolute  for  the  mandamus  in  this  case^ 
has  decided  that  the  writ  might  be  directed  to  the 
steward  alone.  [Sir  «/•  Campbell^  contra,  declared  his 
intention  to  dispute  this  (£)•]     In  Rex  v.  The  Jusiices  of 

(a)  November  87th  and  28th.  Before  Lord  Denman  C.  J.,  LittkdaiBt 
WUbamtf  and  Coleridge  Ji. 

(6)  Sir  J.  Campbell,  AttDmey  General*  shewed  cause  against  the  rule 
nisi  for  a  mandamus  in  Michaelma»  term  (^November  2d),  1839,  before 
Lord  Denmwn  C.  J.>  PaUeeoUy  WUHamt,  and  Coleridge,  Js.  He  contended 
Uiat  the  mandamus  could  not  go  to  the  steward  wAy,  but  most  be  directed 
to  the  lord  also ;  and,  as  the  Queen  here  was  the  lady,  there  oould  be  no 
mandamus,  but  the  remedy  was  by  petition  of  right  And  he  relied  upon 
Regina  v.  The  Steward  of  the  Manor  of  WUckJord,  decided  in  the  preced- 
ing term  (see  continuation  of  this  note  in  the  next  page). 

Sir  W,  W,  FoUett  and  J,  Slcrwen,  contnl,  argued  that  there  was  no 

precedent  of  sudi  a  petition ;  that  admittance,  whether  by  the  lord  or  the 

steward,  was  a  ministerial  act,  as  to  which  tliere  was  no  option :  and  that, 

since  stat.  10  G.  4.  c.  50.,  the  steward,  in  the  case  of  a  Crown  manor, 

was  the  person  to  whom  the  writ  ought  to  go :  and  they  cited  Rowe  ▼•  Bren» 

ton  (3  Mann,  ^  27.  296. ;  as  to  mandamus  for  inspection);  Rogers  t. 

Jones  {SDowL   ^  R,  484.);    Holroyd  t.   Breare  (2  B.  j-  Aid,  473.); 

Harris  ▼.  Jays  {Cro,  Elix,  699.);  2  Watk,  on  Copyholds,   12  (Coventry*s 

ed.).  Com,  Dig.  Mandamus,  (A) ;  Rex  t.  Rigge  (2  B.  ^  Aid,  550,) ;  Rex 

T.  Rennett  (2  T,  R,  197.). 

Cur,  adv.  vuli. 

Lord  DsKMAN  C.  J.  in  the  same  term,  November  4th,  gave  judgment 
as  follows :  —  The  objection  here  was  that  the  lord  had  not  been  aenred 
with  the  rule ;  and  last  term  we  held  such  an  objection  correctly  taken. 
There  are  many  instances  in  which  the  steward  only  has  been  serrcd,  but 
in  those  the  objection  does  not  appear  to  hare  been  raised.  The  Crown, 
however,  may  be  an  exception  to  the  rule  in  such  cases;  and,  at  all 
events,  the  steward,  since  sUt.  10  G,  4.  c.  5a,  appears  to  be  so  far  a 
statutory  officer  that  a  writ  ought  to  issue. 

Rule  absolute. 
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Leicester  {a)  the  Court  would  not  permit  a  point  de-  JNTew  Seriei. 
cided  on  the  rule  nisi  to  be  again  discussed  on  a  con- 

cilium.     [Lord  Denrnan  C.  J.     The  objection  is  rather  '^^^  Qo"m 
ad  verecundiam.     There  are  cases  in  which  we  should       Powill. 
entertain  the  objection  on  the  return.]     The  steward  is. 


The  QuEBK  against  Evans,  Steward  of  the  Manor  of    May2i\b. 

WiTCHFORD.  ^®^^' 

SiK  W.  W.  VoLLMTti  in  Batter  term  1838,  obUuned  a  rule  calling  on  JST.  A  mandamus 

E.  Evans,  stewaitl  of  the  manor  and  courts  of  Witcl^ord,  in  the  Isie  of  ^^^  ^^  ^ 

Efy,  to  shew  cause  why  a  mandamus  should  not  issue  commanding  him  W|«nding  the 

to  accept  a  surrender  to  uses  from  Outrles  Crott,  a  tenant  of  the  manor,  steward  of  a 

into  the  hands  of  the  lofd,  according  to  the  custom  of  the  manor,  of  lands  ™*°<»^  <o  >c« 

and  premises  lying  within,  and  bolden  of,  the  manor;  on  notice  to  the  jnto  the  hands 

steward.     By  the  affidavits  it  appeared  that  a  surrender  had  been  tendered  of  the  lord  ac- 

to  the  steward,  who  had  refused  to  accept  it,  saying  that  it  was  not  a  cording  to  the 

common  law  surrender,  and  he  was  not  bound  to  accept  it.  ^^  ^^^  1^ 

made  party  to 
Sir  J,  CampbeR,  Attorney  General,  now  shewed  cause,'  and  contended,   the  rule. 

that  the  lord  of  the  manor  should  have  been  made  a  party  to  the  rule* 
The  lord  may  be  deprived  of  his  fine.  The  decision  may  affect  the  evi- 
dence of  the  custom.  The  steward  may  be  out  of  office  before  the  man- 
damus issues.  In  Rex  t.  The  Lord  of  the  Manor  of  Oundle  {I  A,  f  E, 
283.)  the  rule  was  directed  to  both  the  steward  and  the  lord.  [Liitledale 
J.  referred  to  Bex  v.  The  Lord  of  the  Manor  of  Hendon  (2  T.  R.  484.).] 

JTelfy,  contra,  contended  that  the  practice  was  not  uniform,  and  referred 
to  Rogers  v.  Jones  (5  2>.  4f  ^*  484.).  [Lord  Denrnan  C.  J.  There  the 
lord  had  no  interest  in  the  question :  the  mandamus  was  to  permit  the 
inspection  of  rolls  which  die  steward  held  on  behalf  of  all  who  were 
interested  in  them.]  The  steward  here,  as  a  public  officer,  represents  all 
interested :  the  lord  has  no  interest  distinct  from  that  of  the  steward. 
[Lord  Denrnan  C  J.  Then  why  not  join  the  lord  ?  Patteson  J.  Scriven 
{\Co/H/h,  624.  ed.  3.)  says,  **  It  must  certainly  be  allowed  that  a  man- 
damus is  never  granted  to  compel  a  mere  ministerisi  officer  to  do  his  duty.*' 
But  he  adds  that  the  steward  is  a  judge,  and  so  far  not  merely  ministerial.] 

The  Court  [Lord  Denrnan  C.  J.,  Littledale,  Patteson^  and  Williams  Js.] 

Discharged  the  rule. 

A  mandamus  to  the  lord  and  steward  was  afterwards  moved  for,  and 
the  writ  granted,  May  13th,  1840. 

(a)  4  B.  ^  C.  891.,  note  (a),  at  the  end.  But  see  Regina  v.  TheJiis* 
tkes  of  Staffordshire,  6  A,  i  E,  84.  101.   Regina  v.  Payn,  II  4.  ^  E.  955. 
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10  all  cases,  a  party  to  the  writ ;  in  most  cases  he  is  ex* 
clusively  interested ;  for  the  lord  has  usually  delegated 
his  own  powers  to  him  for  a  valuable  consideration,  and 
ought  not  afterwards  to  be  called  upon  to  perform  the 
duties  himself.     In  the  case  of  a  Crown  manor  there  is 

still  less  interest  in  the  lord ;  for  the  management  of 
Crown  lands  is  vested  in  commissioners,  who  appoint  the 
stewards;  10  G.  4.  c.  50.  5.14.  [He  then  argued  the 
case  on  the  other  objections,  citing  Rex  v.  Bougka/  (a).] 


Sir  J.  Campbellj  Attorney  General,  contra.  There 
are  two  questions :  Would  a  mandamus  lie  against  the 
steward  of  a  private  lord,  without  joining  the  lord  ? 
If  not,  will  it  lie  against  the  steward  of  a  Crown  manor  ? 
On  the  first  point,  it  is  to  be  recollected  that  the  appli- 
cation in  this  case  is  confined  to  the  proceedings  of  the 
steward  in  the  customary  court,  where  he  is  no  judge- 
but  a  mere  servant.  The  lord  may  admit  in  person  if 
he  pleases,  as  appears  by  the  authorities  collected  in 
Scriven  on  Copyholds^  vol.  i.  p.  14*4,  145.  (Sd  ed.),  and 
the  fourth  resolution  in  Mehsich  v.  LiUer^  4  Rep.  26  b. 
[Lord  Denman  C.  J.  In  Regina  v.  The  Steward  of  the 
Manor  of  Witchford  (£)  we  held  that  the  lord  should  be 
made  a  party.]  Scriven  (vol.  i.  p.  625.)  refers  to  Rex  v. 
The  Borough  of  Midhurst  (c)  as  an  early  instance  of  a 
mandamus  to  the  lord  **  or  his  steward/*  [Uttledale  J. 
The  report  itself  says  lord  and  steward ;  and  the  report 
in  Sir  W.  Blackstone's  Reports  {d)  mentions  the  lord 
alone.]    In  Rex  v.  Cqggan  (e)  the  writ  was  also  directed 


(a)  I  B.iF  a  565. 

(6)  7  DoufL  P.  C.  709.    S.  C,  p.  355.,  note  (6),  ant^ 
(c)  1  WiU.  283.  (<i)  1  W,  BL  60, 

(e)  6  Eos!,  431. 
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he  should  be  joined  in  the  case  of  private  persons,  it  is  [^ 

an  argument  a  fortiori  in  the  case  of  the  Crown.  Be-  "^^  Qu«im 
fore  the  civil  list  acts,  of  which  one  of  the  earliest  is  Powmx. 
1  Ann.  St.  I.  c.  7.,  the  property  of  the  Crown  was  at 
the  absolute  disposal  of  the  sovereign.  It  might  be 
alienated,  demised,  and  managed  at  his  will,  and  he 
might  act  in  person  in  the  grant  of  an  admittance  to 
copyholds.  In  such  a  state  of  things  it  would  have 
been  evidently  irregular  and  unconstitutional  to  issue  n 
mandate  to  the  sovereign  himself;  and  to  issue  it  to  the 
steward,  who  might  return  that  he  acted  by  the  com- 
mand of  the  sovereign,  would  only  be  another  way  of 
attempting  to  command  the  sovereign  himself  by  a  man- 
date issuing  in  his  own  name.  In  Harris  ▼.  Jay  {a)  it 
Ls  said  to  be  the  duty  of  the  steward  of  the  Crown, 
before  he  makes  a  grant  of  an  escheated  copyhold,  to 
take  advice  of  the  Lord  Treasurer,  Chancellor,  or 
Barons  of  the  Exchequer.  This  shews  both  the  in- 
terest of  the  Crown,  and  die  precautions  which  the 
law  has  taken  to  protect  it  in  such  cases.  Yet  the  pre- 
cautions would  be  of  little  avail  if  this  Court  might  com- 
mand the  steward  to  act  without  taking  the  steps  neces- 
sary to  inform  the  Crown,  or  even  the  Commissioners 
of  Woods  and  Forests,  of  the  proceeding  It  is  a 
mistake  to  suppose  that  the  question  is  one  of  fine 
only.  A  custom  is  involved,  which  may  greatly  affect 
the  value  of  the  property.  It  does  not  appear  how, 
or  by  whom,  the  appointment  of  steward  was  made  in 
this  case ;  but,  supposing  it  made  under  10  G.  4.  c.  50. 
5.  14.,  it  only  has  "the  like  force  and  effect  as  if  the 

(a)  4  Rep.  30  a. 
VOL.  I.    N.  S.  B  B 
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T^Qvma  statute  (a).  Nor  does  that  act,  or  the  dril  list  acts,  aher 
the  estate  of  the  soverdgn  in  the  Crown  lands.  Tlicy 
have  only  put  them  under  different  management,  and 
affected  them  with  a  public  trost  during  the  life  €if 
the  existing  monarch.  [Coleridge  J.  Is  there  any  in- 
stance of  a  mandamus  in  respect  of  a  manor  of  the 
Ducby  of  Lancaster  or  Cornwall  ?']  In  Bxnoe  t.  EUeim^ 
ion  {b)  Lord  Tenierden  seems  to  have  thought  that 
it  lay  against  an  oflBoer  of  the  Ducby  of  ConrnmU  to 
compel  inspection  of  court  rolls  in  his  possessioii; 
but  it  is  a  mere  obiter  dictum ;  and,  at  all  events,  the 
case  differs  from  this,  where  it  is  sought  to  interfere 
with  the  management  of  Crown  property.  The  pro* 
per  remedy  is  by  petition  to  the  Grown,  which  will  be 
iodcH'sed  that  ^  right  be  done  "  in  sucdi  court  as  diall  be 
fittest  for  the  determination  of  the  question.  [CUe- 
ridge  J.  Will  a  petition  of  right  lie  except  where  the 
Crown  is  in  possession  ?  Blactstone  says  it  lies  ^  where 
the  King  is  in  full  possession  of  any  hereditaments  or 
chattels;"  S  Comwu  256.]  Blactstone  appears  to  be 
speaking,  in  that  passage,  of  cases  in  whidi  a  real 
action,  or  ejectment,  or  trover  would  have  lain  against 
a  subject  Where  a  petition  to  a  private  lord  of  a 
manor  by  his  copyhold  tenants  lies  at  common  law,  the 
remedy  in  the  case  of  the  Crown  is  stated  to  be  a  peti- 

(ff)  The  defendant  iras,  in  bet,  appointed  bj  tbe  QsanccOor  of  the  Ex- 
dMquer,  and  not  nnder  aUL  ID  G.  4.  c  50.  See  tbe  section,  1S5,  m%img 
such  ngfat  of  appointment.     But  this  £Kt  did  not  appear  on  the  retnim. 

(6)  S  JfowK.  ^  ML  296.  Some  instances  wre  also  stated  to  have  oc^ 
cnrred,  during  the  late  reign,  of  mles  made  ahsolnte  for  a  mandamus 
against  die  stewmrd  of  a  manor  of  the  Dodiy  of  CormwaB  to  admit  oopr- 
bolders ;  hot  tbe  oljcctioii,  tfaoogfa  not  ovctiooked,  had  been  waived  by 
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case,  1  Rol.  Ab.  539.  tit  Court  (Q.).  There  may  be  pracr  ' 


tical  difficulties  in  finding  the  appropriate  remedy,  but     '^^^  Qu««m 
the  prosecutor  is,  at  all  events,  only  in  the  condition  in       Pownu 
which  every  subject  was,  in  respect  of  a  common  law 
remedy,  before  the  Court  had  adopted  the  recent  prac- 
tice of  enforcing  an  admittance  by  mandamus. 

Scriven^  in  reply.  The  effect  of  stat.  10  G.  4.  c.  50.  5. 1 4. 
is  to  take  away  from  the  sovereign  the  right  to  hold  a 
customary  court  in  person ;  for  it  is  distinctly  provided 
that  the  stewards  appointed  by  the  commissioners  shall 
bold  courts,  and  do  all  other  duties  incident  thereto. 
The  steward  is  now  an  independent  officer,  and  no 
longer  holds  at  the  will  of  the  Queen ;  the  argument, 
therefore,  on  the  part  of  the  defendant,  derived  from 
the  nature  of  his  tenure,  fails,  and  the  case  is  one  • 
distinguishable  from  any  that  could  arise  at  common 
law.  If  the  writ  will  not  lie,  there  will  be  a  wrong 
without  any  remedy;  for  there  is  no  authority  for 
bidding  that  a  petition  of  right  will  extend  to  any  case 
but  where  a  common  law  proceeding  in  rem  is  the 
proper  remedy.  It  may  afford  a  precarious  redress 
where  lands  or  goods  are  withheld  by  the  Crown,  but 
none  where  it  is  sought  to  enforce  the  specific  perform- 
ance of  an  act  in  pais,  when  no  action  lay  at  common 
law. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  this 
vacation  (Saturday^  6th  Felnnary)^  by 

Lord  Denman  C.  J.     After  stating  the  nature  of  the 
mandamus  and  return,  his  Lordship  proceeded: 
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On  the  argument,  the  counsel  for  the  defendant 
argued  that  the  return  was  sufficient;  and  he  also  coo- 
tended  that,  whatever  might  be  the  question  on  the  re- 
turn, either  in  form  or  substance,  the  writ  of  mandamus 
was  in  itself  insufficient,  and  that,  if  that  were  so^  the 
writ  must  be  quashed* 

There  are  cases  where  it  has  been  held  that,  after  a 
return  to  a  mandamus,  the  Court  will  not  allow  the 
validity  of  a  writ  of  mandamus  to  be  questioned ;  but  on 
a  concilium,  where  the  whole  record  is  set  down  for 
argument,  the  defendant  has  a  right  to  object  to  the 
writ  of  mandamus  in  matters  of  substance,  as  much  as  a 
defendant  has  a  right  to  object  to  a  declaration  where 
the  whole  record  is  set  out  upon  demurrer,  or  writ  of 
error  after  plea,  in  civil  proceedings;  or  if  there  was 
an  indictment  and  special  pleas  to  it,  the  defendant 
would  have  a  right  to  object  to  the  indictment 

The  objection  here  is  on  matter  of  substance,  and 
may  be  taken  into  consideration  as  to  whether  it  be  suf- 
ficient or  not.  The  defendant  objects  that  the  writ  of 
mandamus  is  directed  to  the  steward  alone,  and  that 
the  lord  of  the  manor  is  not  joined  in  it 

Since  writs  of  mandamus  have  been  directed  to  com- 
pel the  admission  to  customary  or  copyhold  estates,  they 
have  been  sometimes  directed  to  the  lord  and  steward 
jointly,  and  sometimes  to  the  steward  alone;  but  at 
length  the  Court  determined  upon  consideration,  in  the 
case  of  Regina  v.  The  Sleward  of  the  Manor  of  Witck-^ 
ford{a\  that  they  should  not  be  against  the  steward 
alone,  but  that  both  the  lord  and  steward  should  be 
joined,  and  that  on  the  ground  that  the  interests  of  the 


(«)  7  DowL  P.  C.  709.    S,  C^  p.  355,  note  (6),  ante. 
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lord  would  be  thereby  more  effectually  protected.    The     New  Series, 
present  writ  is  not  conformable  to  that  decision,  inasmuch 
as  it  is  directed  to  the  steward  alone.    But  the  prose-     'Tke  Qdesn 
cutor  contends  that  the  decision  only  applies  to  cases       Powell. 
where  the  lord  oF  the  manor  is  a  subject,  inasmuch  as 
there  can  be  no  mandamus  to  the  sovereign.     That 
there  can  be  no  mandamus  to  the  sovereign  there  can 
be  no  doubt,  both  because  there  would  be  an  incongruity 
in  the  Queen  commanding  herself  to  do  an  act,  and 
also  because  the  disobedience  to  a  writ  of  mandamus 
is  to  be  enforced  by  attachment.     But  then  the  pro- 
secutor says,  that,  proceedings  by  mandamus  being  ac- 
cording to  the  general  course  of  practice,  if  it  cannot  be 
done  by  joining  the  sovereign,  it  must  go  against  the 
steward  alone. 

But  the  reason  given  by  the  Court  in  the  case  of  the 
steward  of  Witchfbrd  (a)  being,  that  the  interests  of  the 
lord  ought  to  be  protected,  the  Crown  is  npt  to  be  ex- 
cluded from  the  benefit  of  that  protection,  and  its  in- 
terests are  to  be  as  much  guarded  as  those  of  a  subject ; 
and  that,  whether  the  sovereign  is  to  take  the  profits  of 
the  manor  to  his  own  use,  or  whether  they  are  to  be 
appropriated  to  the  public  service,  as  they  now  are  by 
stat.  10  G.  4.  c.  50.,  which  directs  the  Commissioners  of 
Woods  and  Forests  to  appropriate  them.  And  if  the 
interests  of  the  Crown  cannot  so  effectually  be  protected 
by  a  writ  against  the  steward  alone,  it  is  a  very  strong 
reason  to  shew  that  such  a  writ  cannot  be  sustained. 
Indeed,  if  it  were  allowed,  it  is  not  certain  of  being 
effectual ;-  for  if  the  advisers  of  the  Crown  were  of 
opinion  that  its  interests  might  be  affected,  and  were  to 
advise  the  sovereign  either  to  order  the  steward  not  to 

(a)  7  Dowl  P.  a  709.    &  C,  p.  355.,  note  (6),  mntc. 
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admit  the  prosecutor  of  the  mandamus,  or  to  revoke  the 
appointment  of  the  steward,  this  Court  could  not  grant 
an  attachment  against  the  steward,  and  then  the  party 
does  not  get  admitted.  And,  indeed,  if  we  were  to  allow 
a  mandamus  to  the  steward  alone,  and  the  writ  were 
obeyed,  the  property  of  the  Crown  would  be  affected 
indirectly  by  the  mandamus  to  the  steward  alone,  when 
it  cannot  be  affected  directly  by  making  the  sovereign  a 
party  to  the  mandamus. 

We  are  not  aware  that  any  similar  writ  of  mandamus 
has  ever  been  granted.  In  1822  a  mandamus  was  is- 
sued, directed  to  the  steward  of  the  royal  manor  of 
Casileriggf  in  the  county  of  Cumberland,  to  admit  a  cus- 
tomary tenant;  but  we  have  not  learnt  what  was  done 
upon  it ;  but,  whatever  may  have  been  done,  we  have  to 
remark,  that,  though  the  manor  of  Castlerigg  was  there 
called  a  royal  manor,  it  was  not  vested  in  the  Crown. 
That  manor  was  part  of  the  estates  of  the  Earl  of  Der^ 
wentwateTy  which  were  forfeited  to  the  Crown  on  the 
attainder  of  that  nobleman.  These  estates,  subject  to 
some  charges,  were  by  the  act  of  22  G.  2.  c.  52.  de- 
vested out  of  the  Crown,  and  vested  in  trustees  for  an 
estate  of  inheritance  for  the  benefit  of  Greenwich  Hos» 
pital;  and  in  referring  to  the  act,  which  is  given  at 
length  in  the  collection  of  the  statutes  called  Buffhead^s 
StaiuteSj  though  only  the  title  is  given  in  the  collection 
called  Runnington^s  Statutes^  it  appears  that  the  manor 
of  Castlerigg  is  enumerated  amongst  the  possessions 
which  were  the  subject  of  the  act  of  parliament,  and 
therefore  that  instance,  even  if  it  had  been  acted  upon, 
would  not  go  to  sanction  the  present  proceeding. 

But,  though  the  prosecutor  cannot  have  a  writ  of 
mandamus,  he  is  not  without  remedy ;  he  is  in  the  same 
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admit  claimants  to  customary  or  copyhold  estates.  These       Fowzll. 
writs  of  mandamus  do  not  appear  to  have  been  issued 
prbr  to  the  year  1772  or  1773 ;  before  that  time,  even 
in  the  case  of  a  private  person  who  wished  to  be  admitted 
to  a  customary  or  copyhold  tenement,  he  was  to  pro- 
ceed by  bill  in  equity  to  compel  an  admission.     But  in 
the  case  where  there  is  a  complaint  on  the  part  of  a 
subject  against  the  Crown  in  any  matter  whatever,  the 
course  is  to  proceed  by  petition  of  right,  or  else  by 
roonstrans  de  droit,  or  traverse  of  office,  as  the  case  may 
require.    These  proceedings  have  been  recognised  and 
acknowledged  for  many  centuries.     Such   proceedings 
are  now  very  much  out  of  use,  and  few  instances  in 
modem  times  have  occurred  where  they  have  been  re- 
sorted to ;  but  still  they  are  what  must  be  resorted  to, 
if  any  dispute  arises.     They  are  probably  expensive  and 
tedious ;  but  these  considerations  are  not  sufficient  for 
our  dispensing  with  them  :  we  have  no  more  authority, 
for  the  sake  of  convenience,  to  lay  them  aside  and  intro- 
duce writs,  or  other   proceedings   which   are   usually 
adopted  between  subject  and  subject,  amongst  which 
these  writs  of  mandamus  are  to  be  reckoned,  than  to 
introduce  writs  and  other  proceedings,  now  solely  used 
in  cases  of  prerogative,  in  causes  between  subject  and 
subject. 

But  then  it  is  sftid  that  the  Queen  is  no  longer  lady 
of  the  manor,  inasmuch  as  the  statute,  10  G.  4.  c.  50., 
has  introduced  a  new  arran<]:ement  as  to  the  landed 
property  of  the  crown.  That  statute  has  taken  the 
management  of  the  landed  estates  of  the  Crown  out  of 
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the  Crown  itself,  and  vested  the  management  of,  and 
powers  over,  those  estates  in  the  Commissioners  of  the 
Woods  and  Forests,  who  are  to  lease  the  estates,  and 
receive  the  rents  and  profits  into  their  own  hands  or 
those  of  their  managers  or  bailiffs,  and  to  dispose  of  and 
regulate  the  estates  as  they  think  best  for  the  public 
service  of  the  country.  The  8th  and  14th  sections 
of  the  act  empower  the  Commissioners  to  do  a  great 
many  things  which  can  only  be  done  by  the  owners  of 
estates,  and,  among  other  things,  to  appoint  stewards  of 
manors  with  a  salary ;  but  that  makes  no  difference  as 
to  the  principle  of  the  case :  and  the  stewards  are  au- 
thorised to  hold  courts;  but  the  meaning  of  that  is, 
that  they  may  hold  them  by  virtue  of  the  appointment 
to  their  office  by  the  Commissioners  of  Woods  and 
Forests  in  the  same  way  as  if  they  were  appointed  by 
the  Crown ;  but  it  gives  no  right  to  the  subject  to  pro- 
ceed against  them,  in  any  matter  which  may  afiect  the 
interests  of  the  Crown,  in  any  other  way  than  could  have 
l)een  done  before  that  act  of  parliament,  and  which  was 
by  the  usual  course  of  prerogative  proceedings.  There 
are  powers  to  be  exercised  which,  being  given  by  par- 
liament, are  quite  consistent  with  their  not  having  the 
legal  estate  in  them  ;  and  the  legal  estate  is  not  devested 
out  of  the  Crown,  and  remains  as  it  was;  and  the 
Queen  is  still  the  lady  of  the  manor,  and,  in  all  legal 
proceedings,  must  be  treated  as  such.  Indeed,  if  the 
Commissioners  of  Woods  and  Forests  were  to  be  treated 
as  lords  of  the  manor,  there  would  be  two  objections  to 
the  present  writ  of  mandamus  on  that  ground.  The 
first  is,  that  the  writ  of  mandamus  would  be  miscon- 
ceived in  being  directed  to  the  defendant,  the  steward 
of  the  Queen's  manor  of  Richmotid;  because  it  ought 
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Commissioners  of  Woods  and  Forests,  lords  of  the 
manor  of  Richmond;  and  the  description  of  the  oflBce  of  ^^  Q^'"* 
the  defendant  in  this  respect  may  be  said  to  be  materialji  Powkli. 
because  as  this  Court  would  be  bound  to  take  judicial 
notice  of  who  were  the  lords  of  the  manor,  if  they  be- 
came so  by  act  of  parliament,  they  could  not  properly 
direct  a  writ  of  mandamus  to  any  one  as  steward  of  one 
of  the  Queen's  manors,  when  by  law  all  the  manors  which 
she  wpuld  otherwise  have  had  were  not  hers,  but  were 
vested  in  other  persons.  The  second  objection  would  be, 
that  if  the  Commissioners  of  Woods  and  Forests  were  the 
lords  of  the  manor,  they  ought,  according  to  the  rule  in 
the  case  of  the  Steward  of  Witchjbrd  (a),  to  be  joined  with 
the  steward ;  the  interests  of  the  lord  ought  to  be  pro- 
tected, and  certainly  not  the  less  so  because  they  are 
trustees  for  the  public ;  and  there  is  not  the  same  in- 
congruity as  there  would  be  in  case  of  a  mandamus  to 
the  Queen,  in  commanding  herself.  However,  these 
objections  need  not  be  particularly  considered,  because 
we  think  that  the  manor  is  not  vested  in  the  Commis- 
sioners of  Woods  and  Forests,  but  remains  in  .the 
Crown, 

Upon  the  whole  of  this  case  we  are  of  opinion  that 
this  writ  of  mandamus  is  not  well  founded  in  law,  and 
that  it  must  be  quashed. 

S.  Judgment  for  the  defendant 

(a)  7  Dowl  p.  C.  709.    S.  C,  p.  355.,  note  (6),  ante. 
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/"^criMvyMu        The  C^vtAL^  agatfist  Jous  Kendall,  Clerk. 

Whmsbot.  I^ANDAMUSCa)  to  John  Kendal/,  Oerk,  Master 

^^X^,  ^^  ^*  Hospital  of  Jlofer/  Earl  of  Leicester^  in 

Mcmt  Modr*  ^^^^^^9  reciting  a  vacancy  in  the  vicarage  of  HampUm 

Wdulj  Iwwr.  in  Ardm  with  Nuthursi^  in  the  coanty  of  Wancick; 

eofH{«to  tffft  that  the  right  to  nominate  a  fit  person  to  be  presented 

iwdvt  poor  to  it  belonged  to  the  master  and  brethren  of  the  hos- 

Om  JhrowMm  pit^I «  that,  at  a  corporate  meeting  of  the  said  master 

emvmd^to*  •"^  brethren  duly  convened,  J.  A.  Morris^  clerk,  had 

ihT"  **orai**  ^"  '^y  ^''^  major  part  of  the  said  master  and  brethren 

fiiMiM'  Mwi  July  nominated  and  elected  to  be  presented  to  the  said 

th«ir  Miccfii'  vacant  vicarage,  and,  in  pursuance  of  such  nomination 

UMrigbttono-  and  election,  ought  to  have  a  presentation  sealed  with 

living  btlonM  the  common  seal  of  the  said  master  and  brethren ;  that 

^liMctitlra  '^  defendant,  by  virtue  of  his  office,  had  the  custody  of  one 

•ml^bfctbw^  of  the  keys  of  the  chest  wherein  the  common  seal  was 

•nd  Um  mMtcr'f 

coticurninco  In  th«  tct  of  th«  nujoriCT  it  not  nccemry. 

Wb«re  tho  minority  havt  noininAt«a  Ui«  party  at  a  corporate  meeting,  and  the  master  refuses 
to  put  tlie  common  iMl  to  a  presentation,  this  court  will  compel  him  to  do  so  by  manda- 
mus 1  and,  If  tlie  master  in  his  return  to  the  writ  merely  insists  on  his  right  to  withhold  his 
consrnt  and  to  refuse  to  seal  it,  be  cannot  object  that  there  was  no  corporate  resolution 
under  seal ;  or  that  the  writ  insufficiently  sutes  his  custody  of  the  seal ;  or  that  no  present, 
atlon  has  lieen  actually  tendered  to  him  for  signature ;  or  that  the  majority,  having  only 
voted  orally  for  the  prosecutor  of  the  writ,  may  retract  their  resolution:  and  it  is  no 
answer  to  the  writ  Uiat  tliere  are  visitors  appointed  by  the  founder,  to  whom  disputes  be- 
tween the  master  and  brethren  are  to  be  referred. 

Sitmhift  where  tlie  writ  suggests  a  due  election  of  the  prosecutor  by  the  persons  entitled 
to  elect,  a  return,  stating  facts  and  documents  from  which  it  appears  tliat  there  was  no 
right  in  the  electors,  Is  sufficient,  without  denying  the  right  in  direct  terms. 

Where,  on  application  for  a  mandamus  calling  on  a  party  to  execute  an  instrument,  it 
may  be  presumed  (as  in  the  above  case)  that  the  instrument  is  simple,  it  is  not  necessary 
to  tender  an  instrument  for  execution.  But,  if,  cither  from  the  nature  of  the  Instrument, 
or  Arum  the  statement  of  the  parties,  it  appears  that  there  is  any  thing  peculiar  in  the  nature 
of  the  Instrument,  the  party  called  on  has  a  right  to  require  that  the  instrument  should  be 
a  proper  one»  and  that  ho  should  have  the  means  of  knowing  that  it  is  sa 

(a)  As  to  the  points  made  on  obtaining  the  rule  for  the  mandamus, 
see  note  at  the  end  of  the  case.     P.  385.  note  (c). 
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the  seal  to  such  presentation,  though  duly  required  on 

behalf  of  the  said  J.  A.  Morris.     The  writ  then  com-    '^^  Qomm 


V. 


manded  defendant  to  cause  the  corporate  seal  to  be  so      Kknsall. 
affixed  to  such  presentation. 

The  return  to  the  writ  certified  that  the  hospital  was 
founded  by  the  Earl  of  Leicester  under  the  authority 
of  Stat.  13  Eliz.  c.  17.  (a),  which  enabled  him  to  found 
an  hospital  for  the  sustentation  and  relief  of  poor,  needy, 
and  impotent  people,  to  be  incorporated  and  have  suc- 
cession of  such  head,  members,  and  numbers  of  poor, 
needy  and  impotent  people  as  should  be  named  by  the 
earl ;  and  provided  that  the  hospital  so  incorporated 
should  have  ability  to  purchase  and  hold  manors,  lands, 
tenements,  and  hereditaments  not  exceeding  the  yearly 
value  of  200/. ;  should  have  a  common  seal,  whereby  the 
head  of  the  incorporation  with  the  members  thereof  might 
seal  any  instrument  in  anywise  touching  or  concerning 
the  said  incorporation  and  their  lands,  tenements,  &c., 
and  should  be  ruled,  governed,  and  visited  by  persons 
appointed  by  the  earl  according  to  rules,  statutes,  and 
ordinances  made  and  established  by  him,  his  heirs  or 
assigns.  The  return  then  set  forth  the  deed  of  incor- 
poration, 28  Eliz.f  under  the  seal  of  the  earl,  in  pursu- 
ance of  the  act,  by  which  the  hospital,  named  in  the  writ, 
was  established  for  the  relief  of  poor,  needy,  and  impo- 
tent persons,  especially  such  as  should  be  wounded  in 
the  war  in  the  service  of  the  Queen  or  her  successors. 
It  was  made  to  consist  of  one  master  and  twelve  poor 
brethren ;  and,  in  order  the  better  to  effect  the  intent  of 
the  earl,    and  that  the   goods,  lands,   &c.,  thereafter 

(a)  The  foundation  of  the  hospital  is  set  forth  in  Rex  v.  Bis/iop  of 
Worcester,  4  M.  ^  S.  415. 
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granted  for  the  support  of  the  hospital,  might  be  better 
ordered,  the  earl  thereby  named  the  first  master  and 
brethren,  and  provided  that  his  and  their  successors 
should  be  appointed  by  the  earl  or  his  heirs,  or,  upon 
their  default  to  appoint  in  three  months,  then  by  the 
bishop  of  tVorcester  and  the  recorders  of  Coventry  and 
Warwick  for  the  time  being,  or  any  two  of  them.  The 
deed  then  provided  that  the  master  and  brethren  and 
their  successors  should  be  a  body  corporate  by  the  name 
of  the  *^  Master  and  Brethren  of  the  Hospital  of  Robert 
Earl  of  Leicester,  in  Warwick,"  and  by  that  name 
should  have  perpetual  succession,  and  ability  to  pur- 
chase, have,  and  receive,  to  them  and  their  successors, 
lands  and  tenements,  8cc.,  of  the  value  specified  in  the 
act;  and  that  the  master  and  brethren,  and  the  said 
lands.  Sec,  should  be  ruled  and  governed  according  to 
certain  rules,  statutes,  and  ordinances  annexed  to  the 
said  deed,  or  to  be  thereafter  established  by  the  earl. 
The  return  then  stated  certain  of  the  rules  and  statutes 
annexed  to  the  deed  by  the  earl,  and  that  they  were 
still  in  force,  save  in  so  far  as  they  were  altered  by  an 
act  53  G.  S.  c.  ccxiii.  (local  and  personal,  public)  (a). 

(a)  The  following  rules  were,  among  others,  set  forth  in  the  return : 

1.  Muter  and  his  qualities.  Imprimis.  We  will  and  ordain  tliat 
none  shall  be  elected  or  preferred  to  be  master  of  the  said  hospital  but 
such  one  as  shall  be  an  ordinary  preacher  of  God*s  word,  and  of  good 
life  and  oouTersation  ;  and,  if  any  person,  being  no  ordinary  preacher,  or 
of  evil  life  and  conversation,  shall  be  preferred  to  be  master  of  the  said 
hospital,  then  it  shall  be  lawful  for  the  visitors  of  the  said  hospital,  or  two 
of  them,  to  deprive  the  said  master. 

S.  The  vicar  of  St,  Marys  in  Wanaick  to  be  preferred  to  the  mastership, 
if  the  earl,  or  other  person  having  the  nomination  to  it,  shall  not  think 
some  other  fitter. 

S.  That  the  master  shall  take  the  oath  of  supremacy. 

4.  Oath  of  the  master  for  the  government  of  the  house.  Item,  the 
same  elected  master,  before  he  takes  upon  him  tlie  said  mastership  or 
shall  be  master  of  the  said  hospital,'  in  the  presence  aforesaid,  shall  take  a 
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That  the  bishop,  dean,  and  archdeacon  of  WorcesieTf 
for  the  time  being,  had,  from  time  to  time  since  the 
making  of  the  rules,  acted  as  visitors  of  the  hospital 


corporal  oath  upon  the  Holy  Evingelists  in  effect  following,  namely : 
**  IJ,  &  riiall  govern  and  order  this  hospital  and  the  poor  thereof,  in 
the  fear  of  God,  according  to  the  laws,  statutes,  and  ordinances  of  the 
founder  thereof;  I  shall  not  willingly  defraud  the  poor  or  any  of  them  of 
any  right  or  duty  to  them  assigned  or  belonging ;  1  shall  not  consent  or 
agree  to  any  act  or  thing  whatsoever  whereby  the  poor  of  this  house 
may  be  defrauded,^  or  the  good  intent  of  the  founder  thereof  made  frus- 
trate ;  I  shall,  as  near  as  I  can,  keep  all  the  statutes,  ordinances,  and  rules 
instituted  by  the  founder  of  the  said  hospital,  not  contrary  to  the  law  of 
God  or  the  laws  of  this  realm ;  I  shall  not  take,  directly  or  indirectly,  any 
reward,  or  promise  of  reward,  for  the  placing  of  any  poor  brother  or 
brethren  in  this  house.     So  help  me  God.** 

5.  The  vicar  of  St,  Mary  to  be  master,  sede  vacante. 

6.  Oath  of  the  brethren.  Item,  such  person  to  be  elected  a  brother  of 
the  said  hospital,  before  he  be  admitted  a  brother  of  the  same,  shall  jtake  a 
corporal  oath  upon  the  Holy  Evangelists  before  the  master,  and  most 
part  of  the  brethren,  and  for  the  want  of  a  master  in  the  presence  of  the 
vicar  of  Saint  Mary  aforesaid  for  the  time  being,  in  form  hereafter  fol- 
lowing, namely,  «  I  J,  S.,  during  the  time  I  shall  be  brother  of  this  hos- 
pital, shall  be  obedient  to  the  master  of  the  same  hospital  in  all  lawful 
and  honest  things  not  contrary  to  the  statutes  and  ordinances  of  the 
founder  of  the  same  ;  I  shall  not  willingly  infnnge  or  break  any  of  the 
laws,  statutes,  or  ordinances  of  the  founder,  but,  living  peaceably  and 
quietly  in  this  hospital,  shall  to  the  best  of  my  power  maintain  and  up- 
hold the  same.     So  help  me  God. 

7.  The  number  of  the  poor  and  their  qualities.  Touching  the  poor  of 
the  same  hospital,  we  will  they  shall  be  twelve  in  number  besides  the 
master ;  and  we  ordain  that  such  poor  and  impotent  persons,  not  having  of 
their  own  to  relieve  themselves,  as  shall  be  hereafter  maimed  or  hurt  in 
the  wars  or  service  of  the  Queen's  majesty,  her  heirs,  and  successors,  and 
especially  such  as  shall  be  under  the  conduct  or  leading  of  us,  our  heirs, 
or  the  servants  and  tenants  of  us  and  our  heirs,  shall  be  preferred,  before 
all  others,  to  the  places  and  rooms  which  shall  become  void  in  the  said 

'    hospital. 

9.  Item,  we  will  that,  if  there  be  no  poor  people  which  have  been 
maimed  or  hurt  in  the  wars  aforesaid,  that  then  such  poor  and  impotent 
persons  as  shall  be  decayed  by  sickness,  or  some  other  misfortune,  and 
not  by  their  own  wicked  wastefulness  and  riotous  consuming,  and 
especially  the  servants  and  tenants  of  us  or  our  heirs,  shall  be  preferred 
to  the  place  and  room  of  a  brother  in  the  said  hospital. 
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under  the  powers  conferred  by  the  deed,  and  still  were 
visitors:  that  the  earl  subsequently  granted  to  the 
master  and  brethren  the  advowson   mentioned  in   the 


10.  Item,  we  ordain  that  such  as  shall  be  admitted  as  poor  brother  of 
the  said  hospital  after  the  death  of  us  the  said  earl,  shall  be  commended 
by  the  minister  and  churchwardens  of  the  parish,  where  he  was  last 
abiding,  by  writing  under  their  hands  and  seals,  to  be  of  honest  life  and 
oouTersation. 

12.  The  poor  brethren  to  repair  to  the  parish  church  to  ordinary 
service. 

14.  Any  brother  who  is  a  heretic,  blasphemer,  drunkard,  or  quarreller, 
to  be  reprehended,  or,  for  a  second  offence,  to  be  removed  from  his 
commons  fifteen  days,  and  then  to  be  received  back  by  the  assent  of  the 
master  and  most  part  of  the  brethren,  &c. 

15.  Behaviour  of  the  brethren  to  the  nuuter.  Item,  if  any  brother 
shall  behave  himself  stubbornly,  disobediently,  and  contemptuously,  or  in 
any  respect  disorderly,  towards  the  master  for  the  time  being,  in  check, 
taunt,*  or  slander,  to  be  punished  as  before  in  the  last  article,  for  every 
several  offence. 

16.  Item,  that  no  brother  lodge  in  the  night  out  of  the  hospital  with- 
out leave  of  the  master  or  his  deputy,  upon  pain  of  deprivation  and  the 
loss  of  his  living. 

18.  Item,  that  no  brother  go  into  the  town  without  his  livery  on  his 
back,  upon  pain  of  losing  his  commons  or  allowance  for  eight  days. 

37.  Item,  that,  if  any  brother  of  this  hospital  shall  be  found  begging, 
either  at  or  about  the  hospital  itself  or  elsewhere  abroad,  or  shall  be 
found  unlawfully  breaking  any  hedge,  or  unlawfully  cutting  or  carrying 
away  any  wood,  the  same  shall,  for  the  first  offence,  lose  eighteen  pence ; 
for  the  second,  six  shillings ;  to  be  deducted  and  divided  out  of  his  wages 
and  allowance  for  commons ;  and  for  the  third  offence  shall  be  forthwith 
expulsed  the  said  hospital  for  ever. 

32.  Item,  we  ordain  that  the  bishop  of  Worcester,  the  dean  of  WorceMer, 
and  the  archdeacon  of  Worcester,  for  the  time  being,  or  any  two  of  them, 
after  the  death  of  us  the  said  earl,  shall  be  visitors  of  the  said  hospital ; 
and  that  it  shall  be  lawful  for  them,  or  any  two  of  them,  to  visit  the 
said  hospital  at  any  time  at  their  pleasures,  so  it  be  not  above  once  in 
three  years,  and  to  correct,  punish,  and  reform  all  abuses  and  offences 
to  be  committed  or  done  by  the  said  nu»ter  and  brethren  or  any  of 
them,  and  to  see  these  our  ordinances  truly  executed  according  to  the 
true  meaning  of  the  same :  Provided  always,  that  the  said  master  and 
brethren^  or  any  of  them,  shall  not  be  compelled  to  appear  or  go  out  of 
the  town  of  Warwick  to  any  such  visitation. 
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brethren  and  their  successors  for  ever ;  that  the  roaster 

and  brethren  have  ever  since  presented  to  the  vicarage     "^^  Qi««n 

— Kemdall. 

34.  Order  of  the  lands.  Touching  the  lands,  tenements,  possessions, 
and  hereditaments  already  given  or  granted,  or  hereafter  fo  be  given  or 
granted,  for  the  relief  or  maintenance  of  the  said  hospital  or  the  master 
and  brethren  of  the  same,  we  will  and  ordain  that  the  rents,  revenues, 
and  profits  thereof  coming  and  growing  (all  ordinary  and  necessary 
charges  deducted)  shall  be  divided  into  four  equal  parts,  whereof  one 
fourth  part,  so  it  do  not  exceed  yearly  SOL,  or  so  much  thereof  as  shall 
amount  to  50/.  yearly  if  the  said  fourth  part  do  exceed  the  said  yearly 
sum  of  SOL,  shall  be  allowed  and  paid  to  the  master,  or  to  such  person  as 
shall  supply  the  master's  place,  according  to  these  ordinances ;  and  the 
other  three  parts  and  residue  of  the  said  revenues  and  profits  to  be  em- 
ployed upon  the  twelve  brethren  of  the  said  hospital  for  the  time  being 
equally,  in  meat,  drink,  money,  and  other  necessaries,  or  in  money  alone, 
according  as  we  the  said  earl  during  our  lives,  or  after  our  deaths  the 
bishop  of  WorcetUr,  the  recorders  of  Coventry  and  Warunck  for  the  time 
being,  or  any  two  of  them,  shall  think  fit.  Also  we  ordain  that  the  lands, 
tenements,  possessions,  and  hereditaments  already  given  or  granted,  or 
hereafter  to  be  given  or  granted,  to  or  for  the  relief  or  maintenance  of  the 
said  hospital,  or  tlie  master  and  brethren  thereof  (otlier  than  the  scite  of 
the  hospital  itself),  shall  from  time  to  time  be  granted,  let  out,  and  de- 
mised to  honest  and  sufficient  persons  that  will  inhabit  upon  the  dwelling- 
houses  of  the  same,  if  there  be  any,  for  term  of  years  or  for  term  of  one, 
two,  or  three  lives,  by  copy  of  court  roll,  according  to  the  customs  of  the 
manors  whereof  they  be  parcel,  and  the  same  to  be  done  to  the  best  ad- 
vantage and  improvement  in  yearly  rent,  that  with  good  conscience  may 
be,  and  with  such  cautious  conditions  and  covenants  for  reparations  or 
otherwise,  as  the  change  of  times  shall  require,  and  the  wisdom  and  dis- 
cretion of  the  said  recorders  for  the  time  being  shall  devise  for  the  most 
benefit  of  the  poor  of  the  said  hospital ;  provided  nevertheless,  and  we 
ordain,  that  it  shall  not  be  lawful  for  the  master  and  brethren  of  Uie  hos- 
pital  for  the  time  being  to  make  any  lease  or  leases  of  the  said  lands,  tene- 
ments, and  possessions,  or  any  part  thereof,  for  any  larger  or  longer  estate 
or  term  than  for  twenty  and  one  years,  or  under,  to  be  accounted  from 
the  making  of  such  lease  or  leases,  nor  without  impeachment  of  waste, 
nor  of  any  lands  or  tenements  whereof  any  former  demise  or  lease  shall 
then  continue  or  be  in  esse,  which  shall  not  be  expired,  surrendered,  or 
determined  within  one  year  next  after  the  making  of  the  same  new  lease 
or  leases.  Provided  also,  and  we  ordain,  that,  if  any  person  or  persons 
now  being,  or  which  hereafter  shall  be,  master  of  the  said  hospital  shall 
at  any   time  hereafter  advisedly,  determinately,  or  effectually  attempt. 
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under  their  common  seal;  that  such  presentations,  and 
the  elections  in  respect  thereof,  have  been  from  time  to 
time  made  by  the  master  and  their  brethren,  or  major 
part  of  the  said  brethren ;  *^  that  is  to  say,  by  the  con- 
current voice  or  consent  of  the  said  master  and  the  said 
brethren,  or  the  major  part  of  the  brethren  present  at 
a  meeting  duly  assembled  for  that  purpose ;  and  that  no 
such  presentation  has  been  made  without  such  consent 
and  concurrence  of  the  master ;  and  that,  whenever  the 
master  for  the  time  being  has  refused  such  consent  to, 
or  concurrence  in,  the  nomination  and  election  of  any 
person  for  such  presentation,  the  said  master  has  also 
as  of  right  refused  to  affix  the  common  seal  of  the 
master  and  brethren  of  the  said  hospital,  or  to  cause  or 
to  permit  the  same  to  be  affixed  to  the  presentation  of 
the  person  nominated  and  elected  by  the  said  brethren, 


practise,  or  go  about  any  act  or  acts,  thing  or  things  wbatsoerer,  for  or 
concerning  any  bargain,  sale,  discontinuance,  alienation,  eichange,  or 
charge  to  be  had,  made,  done,  or  suffered  of  or  out  of  any  laiids,  tene- 
ments, or  hereditaments  heretofore  given,  granted,  conveyed,  or  assured, 
or  hereafWr  to  be  given,  granted,  conveyed,  or  assured,  to  or  for  the  main- 
tenance and  relief  of  the  said  hospital  or  the  master  and  brethren  of  the 
same  or  of  any  part  thereof,  otherwise  than  as  before  in  tliese  presents  is 
limited,  expressed,  and  allowed,  without  the  consents  of  the  bishop  of 
Woroetter^  the  recorder  of  Coventry^  and  tlie  recorder  of  Warwick^  for 
the  time  being,  first  had  and  obtained  in  writing  under  their  hands  and 
seals,  and  the  same  act  or  acts,  thing  or  things,  shall  aflerwards  execute, 
or  put  in  use  or  effect,  by  any  overt  act  or  deed ;  that  then  every  such 
master,  immediately  aftef  every  such  attempt,  practice,  or  going  about, 
shall  thereupon  by  virtue  hereof,  and  by  force  of  the  statute  made  in  the 
1 3th  year  of  the  reign  of  our  sovereign  Lady  the  Queen's  Majesty  that 
now  is,  for  the  erecting  and  founding  of  the  said  hospital,  be  ipso  facto 
deprived  of  the  said  mastership,  and  be  disabled  to  be  master  of  the  said 
liospital  to  aU  intents  and  purposes,  as  if  he  were  naturally  dead. 

Finally,  we  do,  in  the  name  of  the  Lord,  exhort  the  said  lord  bishop, 
recorders,  and  masters  of  the  said  hospital,  for  the  time  being,  to  have  care 
that  the  said  lands,  tenements,  and  hereditaments  may  be  employed,  as 
much  as  in  them  shall  lie,  for  the  most  benefit  of  the  poor  of  the  said 
hospital,*'  &c. 


IV.  VICTORIA.  373 

or  the  major  part  of  them,  without  such  consent  and  con-     New  Seneu 
currence  of  the  said  master ;  and  that  no  such  person   *__ 


has  ever  been  presented  to  the  vicarage ;  but  the  nomi-     T**®  Qokk 
nation  and  election  by  the  said  brethren,  or  the  major     Kikdalu 
part  of  them,  without  such  consent  and  concurrence  of 
the  said  master,  hath  been  of  no  efiect." 

The  return  then  alleged  a  vacancy  in  the  vicarage;  a 
summons  of  the  brethren  to  a  meeting,  at  which  eleven 
of  them  were  present,  and  at  which  each  was  asked  by 
the  master  whom  he  desired  to  present ;  that  nine  of 
the  brethren  named  J.  A.  Morris^  and  the  other  two 
named  one  C;  that  the  master  then  immediately  re- 
fused to  consent  to,  or  concur  in,  the  nomination  of  </.  A. 
Morris^  and,  after  exhorting  the  brethren  to  reconsider 
the  matter,  made  a  minute  of  the  proceedings,  and  dis- 
solved the  meeting :  that  no  proposition  for  nominating, 
electing,  or  presenting  the  said  «7.  A.  Morris  to  the 
vicarage  was  ever  put  to  the  vote,  nor  was  any  cor- 
porate act  or  resolution  come  to  at  that  or  any  other 
meeting ;  nor  was  it,  at  that  or  any  other  meeting,  pro- 
posed and  determined  by  a  majority  of  the  master  and 
brethren  that  the  said  J.  A,  Motris  should  be  nomi- 
nated, elected,  or  presented,  or  that  the  corporate  seal 
should  be  put  to  any  instrument  of  presentation ;  nor 
was  any  deed  or  instrument  of  presentation  tendered  or 
offered  to  the  master  for  signature  or  sealing  at  the  said 
meeting,  or  at  any  time  before  the  date  and  issuing  of 
the  writ ;  lastly,  that  the  master  had  not  been  required 
by  the  visitors,  or  any  of  them,  to  seal  any  presenta- 
tion; and  that  no  complaint,  appeal,  or  reference 
touching  the  affixing  the  seal,  or  the  presentation,  or 
any  of  the  matters  aforesaid,  had  been  made  to  such 
visitors.  Conclusion,  that,  for  the  causes  aforesaid,  de- 
void I.  N.  s.  c  c 
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fendant  could  not  affix,  or  permit  to  be  affixed,  the 
common  seal  &c. 

The  return  having  been  made, 

Sir  fV,  fV.  FoUeitf  in  last  term  {January  25th),  moved 
for  a  rule  to  shew  cause  why  it  should  not  be  quashed, 
on  the  ground,  first,  that  it  had  been  filed  too  late. 
[Lord  Denman  C.  J.,  after  referring  to  the  officers  on 
the  Crown  side  of  the  Court  There  is  no  example  of 
a  return  having  been  quashed  because  filed  too  late. 
Being  once  on  the  file,  it  stands.]  Secondly,  the  return 
is  frivolous  and  evasive. 

A  rule  nisi  was  granted :  against  which,  in  the  same 
term  {January  29th), 

Sir  F.  Pollock  shewed  cause,  and  contended  that, 
whether  the  return  were  substantially  a  valid  one  or 
otherwise,  the  points  raised  were  such  as  the  Court 
would  not  decide  on  motion,  thereby  precluding  the 
defendants  from  a  writ  of  error.  A  return  ought  not  to 
be  quashed  on  motion  unless  manifestly  frivolous  and 
contemptuous  {a).  Regina  v.  Saviour^ s^  Soulhwark  (i), 
points  out  the  course  to  be  adopted  on  this  occasion. 
The  defendants  are  willing  that  the  case  should  be 
argued  at  the  sittings  in  the  next  vacation. 

Per  Curiam  (c).  That  can  be  done  only  by  consent 
of  both  parties,  as  the  business  for  the  sittings  has 
already  been  appointed,  not  including  this  case.  But,  if 
the  parties  agree,  the  case  may  be  set  down  for  JVed- 
nesday  next,  to  be  argued  as  on  a  concilium,  and  with 
the  same  consequences. 

(a)  See  Rex  v.  Paifn,  6  A.  ^  E.  392.  403. 

(6)  1  A.^  E.  925.  936,  ct  seq. 

(c)  Lord  Denman  C.  J. ;  Liltledale,  Patteson,  and  Coleridge  Js. 
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The  parties  having  so  agreed,  the  case  was  argued  (a)      New  Serieu 
in  this  vacation  (Wednesday^  February  Sd).  ' 

The  QuxxN 
▼. 

Sir  W.  W.  Follett  against  the  return.     The  return  is      Kxkdall. 
bad  in  form.     It  is  evasive  and  argumentative,  neither 
denying  the  suggestions  of  the  writ,  nor  setting  forth 
distinct  grounds  of  refusal.   The  writ  suggests  a  vacancy, 
a  right  of  nomination  by  the  master  and  brethren,  and  a 
due  nomination  by  them.     None  of  these  statements  is 
directly  denied.     The    return   begins   by  stating    the 
foundation ;  but  there  is  no  allegation  that  the  consent 
of  the  master  is   essential  to  a  due   election.     [Lord 
Denman  C.J.     If  the  instrument  of  foundation  clearly 
shews  a  veto  in  the  master,  is  any  further  allegation 
necessary  ?]     Unless  there  be  a  precise  allegation,  there 
can  be  no  action  for  a  false  one.     A  general  statement 
of  facts,  from  which  inferences  are  to  be  drawn,  is  in- 
sufficient.    The  party  is  bound  to  put  the  proper  con- 
struction upon  the  instrument,  and  not  to  leave  it  to 
inference.     It  is  stated  that  there  has  been  no  election 
without  the  concurrence  of  the  master,  and  that,  when- 
ever he  has  refused  to  consent,  there  has  l)een  no  pre- 
sentation of  the  person  nominated.  This  may  be  true,  yet 
the  return  bad ;  for  there  may  have  been  no  refusal  on 
former  occasions,  and  so  no  election  without  his  concur- 
rence.   In  5  Bac.  Ab.  282.  (7th  ed.).  Mandamus,  (I),  it  is 
said  that,  *^  as  every  mandamus  issues  upon  a  supposal  of 
some  breach  and  disobedience  of  the  law,  or  neglect  of 
duty  in  the  person  to  whom  it  is  directed,  the  return 
thereto  must  be  certain  to  every  respect;  '*  and  an  instance 
is  cited  {b)  of  a  return  stating  that,  upon  an  election,  B. 

(a)  Before  Lord  Denman  C.  J.)  Littledcde  and  Patteson  Js.     Cole- 
ridge J.  was  uttiiig  at  nisi  prius. 
(6)  Regina  v.  Mayor  of  Here/brd^  G  Mod.  309. 
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had  eighteen  voices,  and  the  person  who  sued  the  man- 
damus but  seventeen,  which  was  held  bad,  ^*  being  ar- 
gumentative when  it  should  be  express  and  direct,  that 
he  was  not  chosen."     [Lord  Denman  C.  J.    Suppose 
the  return  had  said  that  the  master  had  a  veto  under  a 
particular  clause  in  the  statutes  of  the  hospital,  and  then 
set  forth  the  clause  ?]     That  would  not  be  sufficient. 
Many  cases  shew  that  general  statements  are  bad,  and 
that  great  precision  is  required.     Besides  the  old  cases 
in  Bac.  Ab,  (as  above  cited).  Rex  v.  Mayor  of  York{a\ 
and  Rex  v.  T?ie  Bailiffj  Sfc.  qfllchesier  (b)  are  in  point; 
and  the  utility  of  the  rule  is  proved  by  the  case  now  before 
the  Court,  where  it  is  probably  the  intention  of  the  de- 
fendant to  occasion  delay,  and  a  consequent  lapse  of  the 
presentation,  by  making  a  return  in  such  ambiguous  and 
vague  language  as  not  to  expose  himself  to  an  action. 
The  return  alleges,  that  "  no  corporate  act  or  resolu- 
tion was  come  to"  at  any  meeting  for  the  nomination  of 
MorriSi  nor  was  it  "  proposed  or  determined  *'  that  he 
should  be  nominated  or  presented,  or  that  the  corporate 
seal  should   be  put  to  any  presentation.     All  this  is 
vague  and  unmeaning.     The  writ  states  a  due  nomina- 
tion by  the  majority,  which,  if  untrue,  ought  to  be  dis- 
tinctly denied.     It  is  clear  that  the  majority  of  a  cor- 
porate body,  consisting  of  persons  with  legal  capacities, 
have  the  right  to  exercise  all  powers  residing  in  the 
corporation  generally ;  and  the  concurrence  of  the  head 
is  not  required,  except  where  the  charter  of  incorporation 
expressly  demands  it :  Rex  v.  Windham  (c).  The  distinc- 
tion in  this  respect  is  between  a  corporation  of  incapable 
persons,  as  monks,  and  of  capable  ones.  2  Bac.  Ab.  269. 
(7th  ed.)  Corporations^  (E),  7.     In  the  Matter  ofQueeris 


(a)  5  r.  It,  ^, 

(r)  Cowp,  377. 


(6)  2  J9.  ^  a  764. 
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College^  Cambridge  (a\  decided  by  Lord  Lyndhurstj  and     ^'^  Seriet, 

L84I 
the  case  of  Catherine  Hall  (i),  cited  in  argument  there,   _ 


will  be  relied  upon  by  the  defendant.     In  the  former     ^®  Qo««n 
case,  upon  the  election  of  a  bursar,  "  per  preesidentem      Kekdalu 
et  majorem  partem  sociorum,"  the  concurrent  voice  of 
the  president  was  held  indispensable;  but,  there,  it  is 
evident  that  the  Lord  Chancellor .  considered  the  lan- 
guage of  the  statutes  as  indicating,  not  the  corporate 
body,  but  the  individuals  by  whom  the  election  was  to 
be  made.     So  in  Withnell  v.  Gartkam{c\  where  elec* 
tions  were  to  be  by  the  vicar  and  churchwardens,  it  is 
reasonable  to  suppose  that  the  vicar's  voice  would  be 
essential,  because  he  and  the  churchwardens  do  not 
constitute  a  corporation.     None  of  the  statutes,  set  out 
in  the  return,  help  the  construction,  if,  indeed,  any  sta- 
tutes so  made  could  alter  or  affect  the  legal  tenure  of 
the  property.     The  advowson  is  held  like  the  rest  of 
their  real  estate,  which  the  master  and  brethren  have  a 
right  to  demise  and  manage,  subject  to  the  rules  im- 
posed upon  them  by  the  founder.     Some  of  the  statutes 
guard  against  improper  conduct  of  the  master  in  giving 
his  consent  to  acts  prejudicial  to  the  brethren ;  but  it 
does  not  follow  that  he  has  a  veto.     As  head  of  the 
hospital  he  may  have  many  opportunities  of  injuring  the 
establishment,  against  which  it  may  have  been  prudent 
to  provide;  but  such   provision   does   not   necessarily 
imply  that  he  can  act  independently  of  the  majority 
of  the  whole  body,  or  could   neutralise   their   voices. 
As  to  the  objection,  intimated  in  the  return,  that  there 
are  visitors  to  whom  the  dispute  may  be  referred,  and 
that  this  Court  ought  not  to  interfere  by  mandamus, 
the  answer  is,  that  this  is  no  case  of  mere  internal  dis- 

(a)  5  Ruts,  64.  (Jb)  5  Run,  85. 

(c)  6  r.  JR.  388. 

c  c  S 
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pute  among  the  members  of  the  body.  It  is  a  proceed- 
ing by  a  stranger  to  compel  the  master  to  give  effect  to 
the  regular  corporate  act  of  the  whole  body.  In  such  a 
case  the  visitors  have  no  jurisdiction,  and  this  Court  has 
always  interfered ;  Bex  v.  The  Vice-chancellor  of  Cam-- 
bridge  (a),  Rex  v.  Dr.  Bland j  Provost  of  Eton  (i),  Bex  v. 
Mayor  of  Bedford  (c). 


Wightmany  contra.  The  return  sets  forth  the  docu- 
ments under  which  the  defendant  claims  a  veto  upon 
the  nomination  of  a  vicar.  [Lord  Daiman  C.  J.  You 
need  not  argue  that  point.  It  is  surely  enough  to 
negative  the  suggestion  of  the  writ  by  shewing,  on  the 
face  of  the  return,  that  the  master  has  such  a  right,  and 
that  he  has  exercised  it.  If  the  documents  are  untruly 
stated,  an  action  will  lie.  Patteson  J.  If  the  charter 
or  instrument  of  foundation  were  one  which  it  was 
necessary  to  explain  by  user,  it  would  be  different.]  It 
is  enough  that  the  return,  upon  the  whole,  discloses  a 
fair  reason  why  the  mandamus  should  not  be  obeyed. 
This  is  laid  down  by  Lord  Kenyan  C.  J.  and  Grose  J. 
in  Bex  v.  The  Archbishop  of  York  (d).  Taking  the 
charter  and  statutes  together,  it  may  be  collected  from 
them  that  the  master  must  concur  with  the  majority  in  the 
disposition  of  the  corporate  property.    The  very  nature 

(a)  3  Burr,  1647. 

(6)  Cited,  S2?Mrr.  1663.  S.  C.  2  Bum's  Ecc,  Law,  117.  8ihed.  By 
the  statement  there  it  appears  that  a  mand.imus  was  granted  **  that  all 
these  things  might  be  determined  on  the  return,  fiut  the  matter  went 
no  further.** 

(c)  TVin.  T.  14  &  15  C  2.  Mandamus  issued  to  the  Mayor  of  Bed^ 
ford  to  affix  the  common  seal  to  a  presentation  to  the  rectory  and  hospital 
of  St,  John  the  Baptist,  Return  denying  the  right.  Action  for  false 
return:  verdict  for  plaintiff.  Easter  T,15  G,2.,  peremptory  mandamus 
to  the  tlien  mayor.  From  a  MS.  note  in  the  possession  of  Mr.  Robhi' 
son  of  the  Crown  Office. 

(rf)  6  r.  /?.  490. 
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of  the  charity  Iea(]s  to  that  conclusion.    The  brethren     New  Series. 
are  paupers,  liable  to  undue  influence.    They  are  under  * 

subjection  to  the  master,  who  is  appointed  from  a  dif-  The  Quxxn 
ferent  class  of  persons.  The  statutes  assume  that  the  Kxmdali. 
brethren  may  contain  beggars,  and  hedge-breakers, 
among  their  number,  and  can  therefore  hardly  be  sup- 
posed to  confer  power  on  them  in  opposition  to  the  will 
of  the  master.  The  whole  tenor  of  the  rule  respect- 
ing the  ^' order  of  the  lands"  implies  a  power  in  the 
master  to  deal  with  the  property  to  the  prejudice  of  the 
brethren,  and  provides  an  adequate  penalty  for  im- 
proper dealing.  The  final  exhortation  is  addressed  to 
the  master,  and  not  to  the  brethren,  as  if  the  real  con- 
trol belonged  to  the  former.  The  case  of  Catherine 
Hall  (a)  is  strongly  in  point.  [Lord  Denman  C.  J. 
The  language  of  the  statute  there  is  ^'  communi  om- 
nium assensu,  aut  saltem  ex  consensu  magistri  et  majoris 
partis  communitatis."]  The  language  in  the  case  of 
Qiieen^s  College^  Cambridge  (6),  resembles  that  in  the 
present  case;  and  there  the  decision  was  in  favour  of 
the  master.  Without  this  check  a  majority  of  paupers 
may,  and  probably  will,  waste  or  misapply  the  funds  of 
the  charity.  Besides,  Morris  is  not  in  a  condition  to 
make  this  application  to  the  Court;  for  the  act  on 
which  he  relies  as  proof  of  his  election  is  incomplete 
until  authenticated  by  the  common  seal.  Until  some 
corporate  resolution  is  passed  under  such  seal,  the  oral 
determination  of  the  brethren  may  be  retracted,  and  the 
seal  may,  after  all,  be  duly  affixed  to  another  presentation ; 
Rogers  v.  Rolled  (c).  [Lord  Denman  C.  J.  How  can 
you  object  to  the  want  of  a  sealed  presentation,  when 
the  complaint  is  that  you  have  the  seal  in  your  custody 

(a)  5  Rtiss,  85.  (n).  ib)  5  Rust, 

(c)  2  ir.  BL  1059. 

C  C   4 
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and  refuse  to  affix  it  7}  It  is  stated  only  that  the  de- 
fendant has  one  of  the  keys  of  the  chest  in  which  the 
seal  is  kept.  [Lord  Denman  C.  J.  It  is  not  stated  that 
there  are  two  locks.]  Unless  the  exclusive  custody  of 
the  master  is  distinctly  shewn,  the  writ  should  be  di- 
rected to  the  whole  corporation,  and  not  to  the  defend- 
ant alone. 


Sir  W.  JV.  Fottett^  in  reply.  As  to  any  technical  ob- 
jection to  the  writ  itself,  the  defendant  should  have 
moved  to  quash  it  before  he  made  his  return ;  Bex  v. 
Mayor  of  York  (a).  Upon  the  merits,  the  defendant 
contends  that  neither  master  nor  brethren  can  present 
without  the  concurrence  of  the  other ;  but  the  rule  of 
the  common  law  is  strongly  illustrated  by  the  disputes 
that  have  arisen  on  the  negative  voice  of  deans  in  the 
presentation  to  benefices  belonging  to  their  chapters. 
The  cases  of  Richardson  {b)  and  of  Dr.  Bland  (c),  re- 
ported in  2  Bitm*s  Ecc.  LaWj  are  in  point ;  and,  where 
local  statutes  have  conferred  such  a  negative  on  the 
head  of  a  chapter  or  hospital,  the  stat.  33  Hen.  8. 
c.  27.  has  had  the  effect  of  abolishing  it,  and  of  re- 
storing the  common  law.  Of  this  statute  Dr.  Bum  has 
observed  {d)  that  it  is  **  expressed  in  terms  somewhat 
inaccurate  and  confused ;  but  the  manifest  intention  is 
to  establish  the  rule  of  the  common  law  that  a  ma- 
jority of  the  body  corporate  should  bind  the  rest ; " 
and  he  says,  further,  that  **  it  seemeth,  as  a  presentation 
to  a  living  is  in  the  nature  of  a  gift  or  grant,  that  in  the 
gift  of  it  by  a  corporate   aggregate  body,   the  major 

(a)  5  T.  R,  66.  But  see  Rer  v.  The  Margate  Pier  Company^  3  J5.  j- 
Aid.  220. ;  Reg^  v.  The  Eastern  Countiet  Railway  Company,  10  A.  ^ 
E,  531. ;  end  Regina  v.  Powell,  antd,  p.  352. 

(b)  2  Bum,  Ecc.  Law,  118.,  8th  cd. 

(c)  2  Bum.  Ecc.  Law,  117.  (d)  S  Burn.  Ecc,  Law,  117. 
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number  must  bind  the  lesser  by  this  act ;  otherwise  dif-     ^^  ^Series. 

1841. 
Terences  in  the  body  could  never  be  determined,  nor  1_ 


could  any  corporate  acts  be  done,  but  what  were  ap-  '^^  Qb««w 
proved  of  by  the  dean ;  nor  could  any  presentations  be  Kihdall. 
made  effectual  but  by  his  concurrence ;  but  every  living 
must  lapse  if  he  does  not  approve  of  the  presentee. 
And  it  seems  to  have  been  determined  that  this  act  did 
extend  to  presentations  to  livings  in  the  case  of  the  dean 
and  canons  of  Windsor  in  the  year  169S.  Dr.  Hascard 
v.  Dr,  Somany**  {a).  As  to  the- supposition  that  the 
brethren  may  have  altered  their  minds,  this  is  not  stated 
in  the  return ;  nor  was  it  competent  to  them  to  do  so, 
after  the  question  had  been  regularly  put  to  the  vote  and 
carried  by  the  major  part  Nothing  then  remained  but 
to  affix  the  seal ;  which  this  Court  has  a  clear  jurisdiction 
to  compel  the  master  to  do.  The  apprehension  of  the 
consequences  of  misconduct  on  the  part  of  the  poor 
brethren  is  not  well  founded ;  for  the  property  cannot 
be  alienated  as  long  as  it  continues  affected  by  the  trust; 
and  an  improper  presentation  may  be  refused  by  the 
bishop.  The  case  is  free  from  the  ambiguous  language 
of  the  old  college  statutes  which  led  to  the  determin- 
ation in  the  cases  of  Catherine  Hall  and  QueerCs  College^ 
and  stands  upon  the  rules  of  the  common  law. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Denman  C.  J.  To  this  writ  (his  lordship  here 
stated  the  substance  of  it)  a  return  has  been  made,  and 
its  validity  argued  before  us.  The  writ  stated  the  vacancy; 
that  the  advowson  belongs  to  the  corporation ;  and  that 
Mn  Morris  was  nominated  and  elected  by  a  majority  of 

(a)  1  JVww.  504. 
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the  corporation ;  that  Mr.  Kendall  has  the  custody  of 
one  of  the  keys  of  the  chest  wherein  the  common  seal  is 
kept,  and  refuses  to  permit  it  to  be  affixed.     The  return 
is  principally  framed  for  the  purpose  of  questioning  the 
right  of  the  majority  to  nominate  and   elect,  and  of 
asserting  that  the  concurrence  of  the  master  is  neces- 
sary.  The  mode  of  doing  this  in  the  return  was  strongly 
attacked;  and  doubtless,  as  the  right  of  the  majority  b 
denied,  it  ought  regularly  to  have  been  denied  in  direct 
terms,  and  not  left  to  be  inferred  from  any  documents, 
however  conclusive.     But  we  are  not  prepared  to  say 
that  a  return  is  necessarily  bad  by  reason  of  this  defect, 
if  such  facts  should  be  set  forth  as  fully  to  convince  the 
Court,  in  point  of  law,  that  the  right  does  not  exist  as 
claimed.     The  question,  however,  as  to  the  necessary 
form  does  not  arise  here,  because  we  are  clearly  of 
opinion,  afler  a  careful  perusal  of  the  return,  that  the 
right  is  in  the  whole  body,  and  must  be  exercised  by 
the  majority.     The  learned  counsel  for  the  defendant 
has  not  denied  this  to  be  the  case  with  corporations  in 
general,  but  attempted  to  shew,  from  particular  pro- 
visions, that  the  founder  of  this  corporation  must  have 
intended  to  make  the  consent  of  this  master  essential  to 
the  due  performance  of  any  corporate  act.     The  answer 
is  clearly  correct,  —  that  their  property,  including  this 
advowson,  is  vested  in  the  master  and  poor  brothers  as 
a  corporation.     Whether  the  founder  fully  understood 
the  consequence  that  a  majority  would  bind,   or   in- 
tended to  intrust  a  veto  with  the  master,  is  no  more 
than  speculation  on  an  immaterial  point.     The  argu- 
ments drawn  from  portions  of  the  statutes  are  rather 
ingenious  than  conclusive.    Most  of  them  may  be  urged 
on  either  side.     But  they  are  of  no  force  to  prevent  the 
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known  incidents  of  a  corporation  from  attaching  to  this  New  Series. 

body  corporate;  and,  if  Lord  Leicester  bad  intended  * 

them  to  have  thb  effect,  it  may  be  questioned  whether  Th®  Qomm 
be  could  have  done  so  by  virtue  of  the  act  which  gives      Ksmdall. 
him  the  power  to  erect  a  corporation.   All  the  authorities 

are  consistent  with  what  we  have  npw  said.  The  only 
two  cases  pressed  upon  us  as  seeming  to  point  in  a  con- 
trary direction  —  that  of  QueerCs  College^  Cambridge  (a), 
before  Lord  Lyndhursti  and  that  of  Catherine  Hall  (6), 
before  Lord  Eldotiy — do  not  arise  in  respect  to  corpora- 
tions ;  and  the  bodies  to  which  they  relate  are  governed 
by  statutes  worded  in  a  most  peculiar  form. 

That  part  of  the  return  which  appears  to  set  out  that, 
upon  former  vacancies,  the  master  has  concurred  in  the 
presentation,  is  by  no  means  brought  before  us  as  it 
ought  to  be :  at  most,  the  practice  could  only  afford 
evidence  of  the  right  claimed  by  the  master  in  contra- 
diction to  that  asserted  by  the  prosecutor  in  his  writ;  but, 
when  examined,  it  does  not  even  Amount  to  evidence, 
the  facts  not  being  distinctly  alleged.  This  averment  is 
justly  stigmatized  by  the  demurrer  as  argumentative  and 
evasive :  the  argument  is  built  on  no  foundation ;  and 
there  is  a  semblance  of  controverting  the  writ,  without 
its  being  really  controverted. 

Another  passage  of  the  return  appeared  to  question 
the  fact  of  the  prosecutor's  presentation  having  been  duly 
resolved  upon  by  the  majority  of  the  corporation.  That 
is  the  statement  in  the  writ :  the  return  alleges  that  no 
presentation  has  been  made  as  a  corporate  act  of  the 
body.  This  alone  would  be  undoubtedly  bad,  for  the 
uncertainty  what  it  might  mean  when  he  spoke  of  a 
corporate  act.     But  he  goes  farther,  detailing  what  in 

(a)  5  Ru»s,  64.  (6)  5  Russ,  85. 
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truth  was  done.  The  vacancy  was  declared ;  the  ques- 
tion of  presenting  to  it  was  put  to  the  vote  by  the 
master  himself,  every  brother  being  separately  asked,  at 
a  meeting  held  for  the  purpose,  for  whom  he  voted. 
Nine  voted  for  the  prosecutor;  the  master  and  two 
brethren  for  another  candidate ;  one  brother  was  absent. 
The  vote  so  taken  was  recorded  in  the  book  in  which 
the  acts  of  the  hospital  are  preserved.  After  this 
solemn  proceeding,  it  is  plain  that  nothing  remains,  to 
put  Mr.  Morris  in  the  proper  course  for  being  instituted 
and  inducted,  but  that  his  presentation  should  be  sealed. 
The  resolution  is  a  corporate  act,  if  the  body  can  act 
by  a  majority  without  the  master's  concurrence.  The 
result  is  that  the  same  question  is  again  raised  in  a 
circuitous  manner,  which  ought  to  have  been  brought 
forward  directly  in  the  return,  and  on  which  we  have 
already  pronounced  our  opinion. 
'  The  defendant's  counsel  however  took  some  objec- 
tions to  the  writ  itself.  1  •  His  controul  over  the  seal 
was  said  not  to  be  made  sufficiently  apparent ;  for  the 
writ  says  only  that  he  keeps,  one  of  the  keys  of  the 
chest  wherein  it  is  kept  But  we  have  no  doubt  that 
this  exception  cannot  prevail  after  the  return  has  ad- 
mitted that  the  defendant  refuses  to  affix  the  seal,  and 
claims  the  right  to  withhold  it  2.  That  no  presentation 
has  been  offered  to  the  defendant ;  but,  when  the  rule 
^as  argued  (a),  we  gave  our  reasons  for  thinking  this  un- 
necessary. 8.  That  the  resolution  of  the  majority  may 
be  rescinded  by  the  same  body.  To  raise  any  point  on 
this  objection  we  think  that  the  return  ought  to  have 
shewn  a  change  in  their  intention.  Lastly,  that  the 
present  dispute  is  altogether  between  the  head  and  the 


(a)  See  p.  385.  post,  note  (c). 
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members  of  this  corporation,  and  ought  to  have  been 
carried  before  the  visitor.  The  prosecutor  being  merely 
a  stranger  to  them  and  their  proceedings,  we  are  of  the 
contrary  opinion.  The  resolution  of  the  majority,  being, 
in  our  judgment,  binding  on  all,  has  given  the  pre- 
sentee an  inchoate  right  to  the  living,  which  can  only 
be  defeated  by  the  want  of  that  formal  act  which  the 
defendant  refuses  to  execute.  And  this  application  has 
been  made  precisely  in  the  same  manner  as  those  which 
were  successful  in  effecting  the  same  object  in  the  cases 
of  Rex  V.  Dt\  Blandf  Provosl  of  Eton  College  (a)  and  the 
corporation  of  Bedford  (i). 
S.  Peremptory  mandamus  awarded  (c). 

(a)  Cited,  3  Burr.  1663.    S,  C  2  Bum,  Ecc,  Law,  117.,  8th  ed. 

(6)  See  p.  378.  note  (c),  antd. 

(c)  The  rule  nisi  for  a  mandamus  in  this  case  was  obtained  in  Michael' 
mas  term  by  Sir  W»  W.  FoUett,  The  rule  was  for  a  mandamus  com- 
manding  Mr.  KendaU  to  affix,  or  cause  to  be  affixed,  the  common  seal 
&c.,  **  to  a  deed  of  presentation  for  presenting  **  &c. 

Cause  was  shown,  in  this  term  {January  11th),  by  Sir  F,  Pollock  and 
Wightman ;  and  Sir  IK  W.  FoUett  supported  the  rule. 

Besides  the  objections  afterwards  discussed  on  the  return,  it  was 
urged,  against  the  rule,  that  the  affidavits  shewed  no  sufficient  demand 
and  refusal.  As  to  this,  the  facts  deposed  to  were  as  follows.  The  agent 
for  tiie  party  applying  deposed  that  he  called  on  Mr.  Kendall,  "  for  the 
purpose  of  requiring  that  the  common  seal  of  the  master  and  brethren  of 
the  said  hospital  should  be  affixed  to  a  presentation  to  the  vicarage  of 
Hampton  in  Arden,  in  favour  of  the  Rev.  Mr.  Morris,**  Mr.  Kendall 
thereupon  referred  the  agent  to  an  attorney  named  ;  and,  upon  the  agent 
stating  that  he  did  not  understand  the  attorney  to  be  the  adviser  of  the 
corporation,  Mr.  Kendall  said  to  him,  *'  if  your  application  is  that  I  should 
affix  the  seal  to  a  presentation,  I  shall  decline  to  do  any  thing  of  the  sort** 
The  agent  replied,  **  my  application  is«  that  you  should  affix  the  seal 
to  a  presentation  in  favour  of  the  Rev.  Mr.  Morris,  and  probably  you  had 
better  read  the  letter  which  I  have  given  you ; "  on  which  Mr.  Kendall, 
without  reading  the  letter,  said,  "  then  I  decline  to  affix  the  seal.**  The 
agent  then  left  with  Mr.  Kendall  the  letter,  which  was  addressed  by  him* 
self  to  Mr.  Kendall,  and  contained  a  request  that  the  presentation  "  might 
be  immediately  sealed,**  and  a  statement  that  the  application  was  made 
with  a  view  to  legal  measures,  and  that  the  agent  would  be  prepared  to 
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pay  his  usual  fees  and  charges  on  the  presentation  being  completed.  No 
other  conversation  was  set  forth  :  and  it  was  stated  that  the  only  answer 
afterwards  given  was  in  a  letter  from  the  before  named  attorney,  referring 
the  agent  to  a  former  letter  from  such  attorney,  written  to  the  agent  before 
his  interriew  with  Mr.  XiendaU,  which  stated  that  the  only  impediment  to 
the  executing  was  that,  at  the  corporate  meeting  at  which  the  alleged 
election  took  place,  "  the  master  declined  to  concur  in  the  presentation.** 
TThe  agent  deposed  that,  except  as  abore,  Mr.  KendaU  had  given  to  him 
no  reason  for  the  refusal.  In  Mr.  Kendaiti  affidavit,  he  stated  that  he 
had,  at  the  meeting,  and  ever  since,  positively  declined  and  refused,  and 
still  did  decline  and  refuse,  to  concur  in  presenting  Mr.  Morris  :  that  the 
seal  was  in  a  box  under  the  separate  locks  of  himself  and  the  stewards : 
and  that,  to  his  knowledge  or  belief,  no  application  had  been  made  to  the 
visitors  to  direct  him  to  affix,  or  concur  in  affixing,  the  seal. 

The  counsel  opposing  the  rule  contended  that  a  presentation  should 
have  been  made  out  and  tendered  for  execution  to  the  master.  The  rule 
cannot  be  relaxed  in  the  case  of  application  for  a  mandamui,  as  it  is  in  the 
case  of  a  tender  of  payment,  or  trover,  where  a  jury  has  to  determine^  on 
all  the  facts,  whether  the  party  against  whom  the  refusal  is  to  be  proved 
objected  to  the  claim  absolutely,  or  merely  to  the  particular  circumstances 
under  which  it  was  made.  Nor  can  any  expression  used  by  the  master 
be  relied  on  as  equivalent  to  the  material  fact  of  a  proper  demand.  He 
was  entitled  to  see  the  proposed  form ;  it  might  be  objectionable,  even 
though  the  claim  was  in  substance  good.  The  party  claiming  has  uo 
right  to  insist  on  the  master's  preparing  the  deed,  even  if  he  be  bound 
to  present  Could  a  party  be  in  contempt  who  had  not  executed  the 
deed,  if  it  turned  out  to  be  improper  ?  And  would  not  he  be  entitled 
to  insist,  in  his  return,  on  any  objection  to  the  form  ? 

The  counsel  in  support  of  the  rule  contended  that  the  refusal  was  here 
absolute,  and  dispensed  with  the  necessity  of  tendering  a  deed.  It  was 
a  waiver  of  the  necessity  of  tender.  After  such  a  refusal,  the  tender  of 
a  deed  could  be  merely  nugatory.  This  is  not  like  a  case  where  the 
refusal  specifically  relates  to  the  particular  form  of  the  demand.  Besides, 
the  presentation  here  would  be  in  so  simple  a  form  that  the  master  would 
know  at  once  what  he  was  called  on  to  do ;  and,  there  being  no  diffi- 
culty, he  was  bound  to  do  it  if  the  claim  was  well  founded.  The  rule 
might  be  moulded  :  the  master  might  be  called  on  to  prepare  the  deed. 


Lord  Dsmmam  C.  J.  I  think  the  objection  as  to  the  want  of  a  demand 
and  refusal  fails.  I  do  not  decide  this  on  the  ground  that  the  tender  has 
been  waived,  but  because  that  which  the  master  was  called  on  to  perform 
was  so  simple.  We  are  not  warranted  in  presuming  that  there  was  any 
thing  peculiar  in  the  act  required  to  be  done,  the  master  having  merely 
refused  to  affix  the  seal.  Where  an  application  is  made  for  a  mandamus 
to  enforce  the  execution  of  a  compensation  bond,  under  stat  5  &  6  IT.  4. 
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c.  76.  s.  67.,  it  is  not  necessary  to  shew  in  the  affidavit  what  precise  form 
of  bond  it  was  of  which  the  execution  was  required.  If,  indeed,  there 
was  any  thing  peculiar  in  the  instrument  (as,  for  instance,  might  happen 
in  the  case  of  a  lease),  then  the  proper  course  would  be  to  tender  the 
instrument  and  demand  its  execution ;  and  the  Court  would  not  issue  a 
mandamus  unless  the  lease  was  a  proper  one,  and  the  party  called  on  had 
had  the  means  of  seeing  that  it  was  so.  My  view  is  strengthened  by 
one  of  the  arguments  urged  against  the  rule :  for,  if  an  improper  in- 
strument were  tetidered,  no  contempt  would  be  incurred  by  the  refusal 
to  execute  it. 


S87 

New  Series, 
1841. 

The  QuuM 
▼. 

KxiinALL. 


LiTTLEOALi,  Pattison,  and  CoLXRiDGX  J.  concurred. 

Rule  absolute,  in  the  terms  of  the  rule  nisi. 


IN  THE  EXCHEQUER  CHAMBER, 
(Error  from  the  Queen's  Bench,) 

Veley  and  Another  against  Border. 

This  case  is  reported,  \2  A.  Sp  E.  ^65, 


Monday^ 
February  8tb. 
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EASTER  TERM  AND  VACATION, 

IV.  VICTORIA,  (a) 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 

Vacation  were, 

Lord  Denman  C.  J.         Williams  J. 

PaTTESON  J.  WiGHTMAN  J. 


MEMORANDUM. 


At  the  end  of  the  sittings  in  banc  in  last  Hilary  va- 
cation, Mr.  Justice  Littledale  retired  from  the  bench  of 
this  Court  He  was  shortly  afterwards  sworn  of  her 
Majesty's  Privy  Council. 

On  the  resignation  of  Mr.  Justice  Littledale^  WilUam 
Wightmarij  of  Lincoln's  Inn^  Esquire,  was  appointed  a 
Judge  of  this  Court,  having  first  been  advanced  to  the 
degree  of  Serjeant  at  Law,  when  he  gave  rings  with 
the  motto,  JEquam  servare  mentem.  He  afterwards  re- 
ceived the  honour  of  knighthood. 

(a)  Two  cma6s  decided  in  Uiii  tenn,  and  a  few  in  the  vacation  (marked 
S.),  are  reported  by  Edward  Smirkc,  £lsq. 
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Martindale  against  Smith.  Thurtday, 

^  Jpnl  15th. 

^ROVER  for  goods  and  chattels,  to  wit  six  stacks  Defendant  sold 
of  oats  &c.,  of  which  plaintiff  was  lawfully  possessed  Sf^te,tlien  on 
as  ofhis  own  property.     Pleas.    1.  Not  guilty.   2.  That  J^^^/j;"*'^^^ 
plaintiff  was  not  possessed  of  the  iroods  and  chattels  as  •'^"f"*^?^ 

*  ^  o  ment,  by  which 

of  his  own  property,  in  manner  and  form  &c.     Issues  pontiff  was  to 

have  liberty  to 
thereon.  leave  the  stacks 

on  the  ground 

On  the  trial,  before  Alderson  B.,  at  the  Cumberland  for  four 
Spring  Assizes,  1839,  it  appeared  that  defendant,  being  was  to  pay  for 
owner  of  six  stacks  of  oats  then  standing  on  his  ground,  ^^i^,  f^om 
sold  them  to  the  plaintiff,   under  the  following  written  odwCT 

contract  the  end  of  the 

twelve  weeks, 

«  April  23d,  1888.     Sold  to  Mr.  John  Martindale  of  caWedon  plain- 

tiff  to  pay, 

Callerleti  six  oat  stacks,  for  85/.  which  he  did 

•  T  y      -mM       •T.i'i  I         1       not  do.     After 

John  Smith  gives  John  Martindale  liberty  to  let  the  the  expiration 
stacks  stand,  if  he  thinks  fit,  until  the  middle  of  August  weeks,  plaintiff 
next ;  and  John  MaHindale  to  pay  John  Smith  for  the  ^enr^hhA " 

stacks  in  twelve  weeks  from  the  date  hereof.*'  defendant  re- 

fused to  accept 

Sifimed  by  the  parties.  Afterwards  de- 

®  .      .  fendantsold 

In  the   beginning  of  July^   the  defendant  told  the  the  stacks, 

which  had  re- 
plaintiff  that,  if  he,  plaintiff,  did  not  pay  on  the  16th  mainedonhis 

of  that  month,  defendant  would  consider  the  contract      Held,  in  an 

at   an   end.      The   plaintiff  did  not  pay  on  that  day,  piJI^°Notpos-* 

but  afterwards   requested   time,   which   the  defendant  JS^'fl^L 

refused  to  give,  adding  that  plaintiff,  as  he  had  failed  in  ^J^^}^^  *°  "^ 

payment  at  the  time  appointed  by  the  contract,  should 

not  have  the  stacks.     Two  or  three  days  afterwards, 

the  plaintiff  tendered  the  money ;  which  the  defendant 

refused  to  accept.     On  the  14th  of  August^  the  plaintiff 

VOL.  I.  N.  8.  •  D   D 
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1841* 
* repeated  the  tender,  and  stated  that  he  should  attend  to 

Martindalc     remove  the  stacks  on  the  next  day  at  ten  in  the  niorn- 
Smith.        ing,  and  demanded  that  he  should  be  then  admitted  to 
the  field  in  which  the  stacks  were,  requiring  the  de- 
fendant not  to  sell  them.     An  actual  tender  was  then 
«  again  made,  and   refused :    and   defendant  afterwards 

sold  the  stacks.  The  defendant's  counsel  contended 
that  plaintiiT,  having  made  default  in  payment  at  the 
appointed  day,  was  not  entitled  to  the  possession.  The 
learned  judge  directed  a  verdict  for  the  plaintiff,  giving 
leave  to  move  to  enter  a  verdict  for  the  defendant  on 
the  second  issue.  In  Easter  term,  1839,  Dundas  ob- 
tained a  rule  accordingly.     In  last  term  (a), 

Alexander  and  Knawles  shewed  cause.  The  agree* 
ment  vested  the  property  in  the  plaintiff;  and,  upon 
tender,  he  was  entitled  to  the  possession.  That  is  the 
ordinary  effect  of  sale ;  and  it  cannot  be  varied  by  the 
permission  given  to  the  vendee  to  leave  the  property^ 
for  a  time  named,  on  the  vendor's  land.  Nor  does  the 
giving  credit  for  a  specified  time  make  any  difference. 
Had  the  hay  been  burnt  in  the  meantime,  the  loss 
would  h^ve  fallen  on  the  vendee;  Tarling  v.  Bax^ 
ter  {b).  In  Dixon  v.  Yates  (c)  Parke  J.  said,  "  I 
take  it  to  be  clear  that  by  the  law  of  England  the 
sale  of  a  specific  chattel  passes  the  property  in  it  to 
the  vendee  without  delivery."  "  Where  there  is  a 
sale  of  goods  generally,  no  property  in  them  passes 
till  delivery,  because  until  then  the  very  goods   sold 

(a)  January  ISth,    1841.     Before    Lord   Denman    C.  J.,    Littledale, 
Pattetofif  and  Coleridge  Js. 
(6)  6  B.  ^C.  36a  (c)  5  B.  ^  Ad,  SIS.  340. 


IV.  VICTORIA.  891 

are  not  ascertained;  but  where,  by  the  contract  itself,     New  Series. 

the   vendor    appropriates   to    the    vendee    a    specific    ' 

chattel,  and  the  latter  thereby  agrees  to  take  that  specific  Martindali 
chattel,  and  to  pay  the  stipulated  price,  the  parties  Smith. 
are  then  in  the  same  situation  as  they  would  be  after 
a  delivery  of  goods  in  pursuance  of  a  general  con- 
tract. The  very  appropriation  of  the  chattel  is  equi- 
valent to  delivery  by  the  vendor,  and  the  assent  of 
the  vendee  to  take  the  specific  chattel,  and  to  pay  the 
price,  is  equivalent  to  his  accepting  possession.  The 
effect  of  the  contract,  therefore,  is  to  vest  the  pro- 
perty in  the  bargainee.**  Had  there  been  no  clause 
as  to  the  payment,  the  defendant  could  not  have  in- 
sisted on  rescinding  the  contract  for  the  delay ;  Greaves 
V.  Ashlin  (a) :  but  that  clause  does  not  incorporate 
into  the  contract  any  condition  for  avoiding  the  bar- 
gain. Langford  v.  Tyler  (6)  will  be  cited  on  the  other 
side.  There  HoU  C.  J.  said  that,  where  a  bargain 
is  made  for  goods,  and  earnest  given,  but  no  time  for 
payment  named,  the  goods  cannot  be  taken  without 
payment,  and  a  demand  of  them  without  tender  is  void, 
and  that  the  vendor  cannot  sell  to  another ;  but  that, 
if  the  vendee  do  not,  after  request,  come  to  pay  and 
take  the  goods  in  convenient  time,  then  the  agreement 
is  dissolved,  and  the  vendor  may  resell.  That  case  did 
not  turn  on  the  effect  of  giving  a  specific  •  time  for 
payment  or  removal.  The  judgment  there  was  cited  in 
Bloxam  v.  Sanders  {c)  by  Littledale  J.  (d),  Bloxam  v. 
Sanders  (c)  decides  only  that,  although  the  contract 
remain  unrescinded,  the  goods  cannot  be  claimed, 
so  as  to  entitle  the  vendee  to  maintain  trover,  without 

(a)  3  Camp,  426.  (6)  6  Mod,  162.     SL  C.  I  Salk,  113. 

(c)  4  B.  ^  a  941.  (d)  4  B.^C.  945. 
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Volume  /.      a  tender,  because  there  must  be  a  right  of  possession  as 

'        well  as  a  right  of  property.     And  there  it  is  said,  in  the 

JiARnnDALi  judgment  of  the  Court,  that,  where  no  time  of  delivery 
S>«»H«  or  payment  is  named,  the  seller  is  liable  to  deliver 
the  goods  whenever  they  are  demanded,  upon  payment 
of  the  price,  though  the  vendee  has  no  right  to  the 
possession  till  he  tenders  or  pays;  and  that,  ^*  if  goods 
are  sold  upon  credit,  and  nothing  is  agreed  upon  as 
to  the  time  of  delivering  the  goods,  the  vendee  is 
immediately  entitled  to  the  possession,  and  the  right 
of  possession  and  the  right  of  property  vest  at  once 
in  him."  In  Maclean  v.  Dunn  (a)  it  was  held  that, 
where  a  vendee  absolutely  refused  to  take  the  goods, 
the  vendor  might  resell  and  proceed  for  damages: 
but  here  has  been  no  refusal.  That  also  distin- 
guishes the  present  case  from  Wilmshurst  v.  Bamker  (&), 
where  the  vendee  failed  in  that  which,  by  the  contract^ 
was  to  be  a  concurrent  act  with  delivery  of  the  bill  of 
lading,  namely,  the  giving  of  a  draft.  In  Hunt  v. 
Silk{c)  an  agreement  for  a  lease  was  made  with  the 
plaintiff,  who  entered  into  possession,  and,  upon  the 
owner's  failing  to  perform  certain  terms  of  the  agree- 
ment within  the  time  stipulated  by  the  agreement  (be- 
yond which  time  plaintiff  had  kept  possession),  claimed 
to  rescind  the  contract :  but  it  was  held  that  he  could 
not  do  so.  In  Coslake  v.  TiU  {d)  Lord  Giffbrd  M.  R, 
refused  to  compel  a  specific  performance,  where  the 
agreement  was  for  sale  of  a  house  with  the  good-will, 
possession  to  be  taken  and  the  price  paid  on  a  day 
named,  and  the  purchaser  was  not  ready  to  perform 
his  part  on  that  day,  but  was  ready,  and  offered,  on  the 

(a)  4  Bmg,  722.  (6)  5  New  Co.  541. 

(c)  5  EaUf  449.  (d)  1  Ruts,  376. 
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next  day,  to  perform  it.      There  the  purchaser  was     New  Series. 
bound  to  take  possession;  but  here  the  stacks  were   '__ 


to  remain,  even  after  payment,  if  the  plaintiiF  should    Martiicdalb 

choose,  on  the  defendant's  land.     The  parties  cannot        Smith. 

be  exonerated  from  a  written  agreement  of  this  kind  by 

matter  not  written ;  Goss  v.  Lord  Nugent  (a).     Breach 

of  warranty  does  not  of  itself  rescind  a  contract ;  Gam" 

periz  V  Denton  (£).     Then  the  notice  which  was  here 

given   by  the  seller  cannot    affect  the  question:    he  ' 

could  not,  by  such  notice,  alter  the  right  which  the 

vendee  derived  from  the  contract ;  Greaves  y.  Ashlin  (c). 

It  is  not  necessary  to  enquire  whether  the  jury  might 

have  been  asked  to  presume  a  mutual  rescinding  of  the 

contract  from  the  fact  of  a  reasonable  time  having  ex-> 

pired;  as  to  which  the  dictum  in  Langford  v.  Tyler  (d) 

might  be  cited :  for  here  no  such  point  was  made  at  the 

trial. 

Cresswell^  DundaSf  and  Ramshajfi  contr^.  The  ques- 
tion is,  whether  the  plaintiff  be  entitled  to  the  possession 
of  the  hay,  not  having  performed  a  condition  precedent : 
if  he  is  not  so  entitled,  it  is  immaterial  whether  or  not 
the  property  passed  by  the  contract.  Now,  by  the 
terms  of  the  contract,  the  plaintiff  was  to  pay  on  a 
certain  day;  which  he  did  not  do.  At  law,  where  a 
day  is  named,  time  is  of  the  essence  of  the  contract, 
though  equity  in  some  cases  will  relieve ;  1  Sugd.  Vend. 
4-  P.  405,  6.  (10th  ed.).  In  Wilde  v.  Fort  (e)  it  was 
decided  that  a  vendee  of  land  may  rescind  the  contract, 

(a)  5  B,^  Ad.  58.  (6)  1  C  fr  Af.  207.     S,  C.  S  TyruA,  232. 

(c)  S  Campb.  426.  (</)  6  Mod.  162.     S.  C.  1  Salk.  US. 

(e)  4  Taunt.  SS4.  See  Cornish  v.  Rowley,  1  Selw.  N.  P.  179.  (10th 
ed.). 
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Volume  I,      and  recover  back   his  deposit,  if  the   vendor   do   not 

1841. 
'__  make  a  good  title  in   proper   time.      In   Hagedon  v. 

Martikdau  i^ifig'f^a)  a  sale  of  goods  was  made  on  the  terms  that 
®"'"^*  fourteen  days  should  be  allowed  "  for  receiving  and  de- 
livery;"  it  was  held  that  this,  in  the  particular  circum- 
stances of  that  case,  meant  fourteen  days  allowed  to  the 
purchaser^  but  that  he  might  demand  them  before  ;  and, 
he  having  demanded  them  before,  and  the  vendor 
having  refused  to  deliver,  it  was  held  that  the  vendor 
could  not  afterwards  sue  on  the  contract.  Even  ex- 
press consent,  not  in  writing,  cannot  vary  the  time 
named  in  a  written  contract :  Stead  v.  Xkvwber  (&),  con- 
firmed in  Marshall  v.  Lynn  (c) ;  where  Parke  B.  said, 
**  I  must  also  observe,  that  it  seems  to  me  to  be  un- 
necessary to  inquire  what  are  the  essential  parts  of  the 
contract,  and  what  not,  and  that  every  part  of  the  con- 
tract, in  regard  to  which  the  parties  are  stipulating, 
must  be  taken  to  be  material ;  and  perhaps,  therefore, 
the  latter  part  of  the  judgment  in  Stead  v.  Dawber  {b) 
may  be  considered  as  laying  down  too  limited  a  rule. 
Every  thing  for  which  the  parties  stipulate  as  forming 
part  of  the  contract  must  be  deemed  to  be  material." 
Tarling  v.  Baxter  (d)  was  a  decision  as  to  the  property 
only,  which  is  not  here  in  question.  In  Dixon  v. 
Yates  {e)  the  right  to  possession  was  defeated  because  a 
bill  given  by  the  vendee  was  dishonoured.  There  no 
time  was  named.  The  last  part  of  the  judgment  in 
Langford  v.  Tyler  (g)  is  precisely  in  point  for  the 
defendant,  if  for  *^  convenient  time  "  be  substituted  ^*  the 

(a)  1  Monk.  514.     S.  C.  6  Taunt.  162. 
(6)  10  A,  fr  E,  57.  (c)  eM.i  W,  109. 

(rf)  6  A  4r  C  360.  {e)  5  B,^  Ad,  313. 

(g)  6  Mod,  162.     S.  C.  1  Salk.  113. 
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time  named  by  the  parlies,"  which  must  be  taken  to  be  New  Series, 

reasonable  time :  where  no  time  is  fixed,  the  reasonable-  '__ 

ness  is  for  the  jury.     Coslake  v.  Till  {a)  shews  that,  even  Martimdal* 

in  equity,  a  party  cannot  enforce  a  bargain  after  he  has  Smith. 
failed  to  perform  his  part  within  the  time  named. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  facts,  his  lordship  pro- 
ceeded &s  follows. 

Having  taken  time  to  consider  of  our  judgment, 
owing  to  the  doubt  excited  by  a  most  ingenious  argu- 
ment, whether  the  vendor  had  not  a  right  to  treat  the 
sale  as  at  an  end  and  reinvest  the  property  in  himself 
by  reason  of  the  vendee's  failure  to  pay  the  price  at  the 
appointed  time,  we  are  clearly  of  opinion  that  he  had 
no  such  right,  and  that  the  action  is  well  brought  against 
him.  For  the  sale  of  a  specific  chattel  on  credit, 
though  that  credit  may  be  limited  to  a  definite  period, 
transfers  the  property  in  the  goods  to  the  vendee, 
giving  the  vendor  a  right  of  action  for  the  price,  and  a 
lien  upon  the  goods,  if  they  remain  in  his  possession, 
till  that  price  be  paid.  But  that  default  of  payment 
does  not  rescind  the  contract.  Such  is  the  doctrine 
cited  by  Holroyd  J.  from  Com.  Dig.  Agreement^  (B  3.), 
in  Tarling  v.  Baxter  {b) ;  and  it  will  be  found  consistent 
with  all  the  numerous  cases  referred  to  in  the  course  of 
the  argument  In  a  sale  of  chattels,  time  is  not  of  the 
essence  of  the  contract,  unless  it  is  made  so  by  express 
agreement,  than  which  nothing  can  be  more  easy,  by 
introducing  conditional  words  into  the  bargain.     The 

(a)  1  Russ,  376.  (6)  6  B.  ^  C.  360.  362. 
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Volume  L  j^te  case  of  Siead  v.  Dawber  {a)  does  not  apply,  depend- 
ing  (as  Parke  B.  truly  observed  in  Marshall y.  Lynn {b))j 
not  on  the  materiality  of  the  alteration  in  the  contract, 
but  on  the  fact  of  the  alteration  only* 

Pothier,  in  his  Traitd  du  cantrat  de  vente,  part.  t« 
ch.  2.  s.  6.  (c),  cites  the  Civil  code  for  the  proposi- 
tion, that  a  purchaser's  delay  in  paying  the  price 
does  not  give  the  vendor  a  right  to  require  a  dissolution 
of  the  contract ;  he  can  only  exact  by  legal  procedure 
the  payment  of  the  price  due  to  him.  ^*  Non  ex  eo, 
quod  emptor  non  satis  conventioni  fecit,  contractus 
irritus  constituitur '*  (d).  He  adds,  however,  that, 
from  the  difficulty  of  enforcing  payment  from  debtors, 
the  French  law  had  departed  from  the  rigour  of  these 
principles,  permitting  a  suit  for  the  dissolution  of  the 
contract  for  default  of  payment  The  judge  then  ap- 
pointed a  more  distant  day ;  which  passed,  and  no  pay- 
ment made,  the  vendor  was  permitted  to  resume  pos- 
session of  the  thing  sold.  But,  even  after  sentence  of 
dissolution,  the  purchaser  may  prevent  that  effect,  and 
keep  what  he  has  bought,  by  appealing,  and  offering,  on 
that  appeal,  the  price  which  he  owes,  with  interest  and 
expences. 

The  vendor's  right,  therefore,  to  detain  the  thing 
sold  against  the  purchaser  must  be  considered  as  a 
right  of  lien  till  the  price  is  paid,  not  a  right  to  rescind 
the  bargain.  And  here  the  lien  was  gone  by  tender  of 
the  price.  My  brother  Alderson  directed  the  jury  ac- 
cording to  these  principles:  and  the  rule  for  setting 
aside  the  verdict  must  be  discharged. 

Rule  discharged. 

(a)  10  A,  i  E.  57.  (6)  6  Af.  ^  fT.  1 17. 

(c)  Art.  475.  {(Euvret,  tome  1.  p.  640.  2d  ed.) 
{d)  Cod,  lib.  IV.  tit.  44.  8. 14. 
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Morris  against  Jones  and  Another.  ^"7i5th 

ASSUMPSIT  for  work   and  materials,  and  goods  Ina»umpiit 
for  work  &c., 

sold  and   delivered,  and   on   an  account  stated,  the  particulars 

_,  ._  .  1   ^     ^  1  A      of  demand  con- 

Fleas.    1.  Non  assumpsit,  except  as  to  4^.  7s.  IcU    2.  As  talned  itemi 

to  4/.  75.  Id.,  tender.     Issues  thereon.  iiso*.,  and 

Particulars  of  demand,  as  follows.  !^!!!fl  «^  *^ 

'  action  was 

"  Thb  action   is   broucht  to   recover  the   sum   of  brought  to  re- 

®  cover  27/.  13*., 

27/.  135.  4id.,  beinj?  the  balance  due  from  the  defend-  the  balance  due 

*    '  ®  ^  ftom  defend- 

ants to  the  plaintiff  on  the  account  as  under,  after  giving  ants  to  plaintiff 

on  the  sub- 
credit  for  all  payments  on  account,  and  for  such  sums  joined  account, 

as  the   defendants   may   have  to  set  off  against   the  iredUfiraU 

fir  such  sums 
^840.  £     s,    d.     asthedefindanis 

itfoy  18.  To  building  water  wheel  -  -  -  100    0    0     miglUhaoeto 

To  three  cast  iron  naves  -  -  -400*'5^    /*]?"  * 

tender  of  4i. ; 

Extra  smith  work  on  account  of  using  naves  to  Qon  assumpsit 

the  wheel  instead  of  clasps        -  -  -       3     5  5     as  to  the  resi- 

Extra  workmanship  on  naves  instead  of  the  clasped  "^mI  sA^n 

arms  -  -  -  -  -118  0     ^Jue. 

To  amount  as  per  bill  delivered  for  dressing  fulling  Held,  that 

mill 3  10    0     ^'■™^' 

could  not. 

To  amount  as  per  bill  delivered  for  taking  down  under  Beg, 

the  old  wheel  and  repairing  water  trough  &c.   -      S  14    0"  Gen.  Trin. 

1   Vict.f  avail 

On  the  trial,  before  Williams  J.,  at  the  last  Spring  particulars  as 
assizes   for   Maidgomeryshire,   the  plaintiff  proved  his  f p^of^^-'*' 
claim  to  the  amount  of  3/.  105.  only.     Jervis.  for  the  "f^nV*"^^ 

•^  '  sliewmg  that 

defendants,  arp^ued  that  the  plaintiff  could  not  recover,  ^^^  i^*-  *>■<* 

been  paid  be- 

he  particulars  of  demand  shewing  that  88/.  145.  0^  ha,d  fore  action 

brought;  the 

teen  paid  before  action  brought.     The  learned  Judge  parUcular 

coming  within 
the  excepted 
Cie  in  that  rule,  where  the  plaintiff*  "  states  that  he  seeks  to  recover  a  certain  balance, 
wfiout  giving  credit  for  any  particular  sum:"  and  it  being  doubtful  whether  the  credit 
wfc  given  in  respect  of  a  payment  or  a  set-off. 
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gave  leave  to  move  to  enter  a  nonsuit ;  and  the  plaintiff 
had  a  verdict  on  both  issues,  damages  3/.  105. 

Jervis  now  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered  (a).  The  particulars 
claim  a  balance  of  27/.  135.,  after  giving  credit  for  all 
payments  on  account :  they  therefore  admit  payments 
to  the  amount  of  88/.  145. ;  and  the  plaintiff  could  not 
recover  till  he  proved  a  debt  exceeding  that  sum.  The 
case  stood  as  if  payment  of  88/.  145.  had  been  pleaded 
and  proved ;  for,  by  Reg.  Gen,  Trin.  1  Vict,  (i),  where 
the  plaintiff  ^^  shall  have  given  credit  in  the  particulars 
of  his  demand  for  any  sum  or  sums  of  money  therein  ad- 
mitted to  have  been  paid  to  the  plaintiff,  it  shall  not  be 
necessary  for  the  defendant  to  plead  the  payment  of 
such  sum  or  sums  of  money."  By  the  next  rule  (£},  this 
is  not  to  apply  ^^  where  the  plaintiff,  after  stating  the 
amount  of  his  demand,  states  that  he  seeks  to  recover  a 
certain  balance,  without  giving  credit  for  any  particular 
sum  or  sums."  But  the  present  case,  if  not  literally 
within  the  first  rule,  is  not  within  the  last :  the  plain- 
tiff does  not  state  the  general  amount  of  his  demand 
and  claim  a  balance,  but  sets  forth  all  the  particu- 
lars, and  says,  *^  In  respect  of  the  whole  account  I 
claim  27/i  135.  only,  having  received  the  residue  of 
the  116/.  75."  The  defendant  might  take  the  benefit 
of  that  admission,  though  credit  was  not  given  of  any 
particular  sum.  [Patteson  J.  The  first  rule  means 
that  a  plaintiff  shall  not  recover  that  which  his  par 
ticulars  specifically  admit  "  to  have  been  paid."     Yoi 

(a)  Or  a  new  trial  had,  on  the  ground  that  the  Terdict  was  against  le 
evidence. 

(6)  8  A.^  E.  280. 
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cannot  tell  here  how  much  is  admitted  to  have  been     NewSeriet. 

1S4I* 
paid,  and  how  much  to  be  matter  of  set-oflF.]     Without  !__ 

the  reference  to  a  set-off,  the  plaintiff  would  have  been  Moiws 
in  the  same  condition  as  if  the  defendants  had  pleaded  Jones. 
payment  He  ought  not  to  place  himself  in  a  better 
situation  by  adding  something  which  appears  to  raise  an 
ambiguity.  The  plaintiff  has  struck  a  balance  at  the 
beginning  of  his  particular  instead  of  the  end ;  and  the 
defendants  may  avail  themselves  of  the  admission,  with- 
out pleading. 

Lord  Denman  C.  J.  I  think  this  is  not  a  case  to 
which  the  rule  would  apply  ;  but,  at  all  events,  there  is 
no  doubt  that  it  comes  within  the  exception. 

Patteson  J.  Applications  are  oflen  made  at  cham- 
bers to  strike  out  a  plea  of  payment  when  the  particulars 
of  demand  admit  a  specific  sum  to  have  been  paid ;  and 
such  a  plea  is  not  allowed  in  that  case  unless  the  party 
undertakes  to  prove  a  specific  payment  not  covered  by 
the  admission.  But  here  the  statement  in  the  par- 
ticulars is  quite  general.  Mr.  Jervis  admits  that  it  does 
not  appear  whether  some  part  of  the  credit  is  not  given 
in  respect  of  set-off.  The  defendant,  therefore,  could 
not,  in  this  case,  take  advantage  of  matter  not  pleaded, 
in  reduction  of  the  plaintiff's  demand. 

Williams  and  Wightman  Js.  concurred. 

Rule  refused  (a). 

(a)  See  the  next  two  cases. 
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wedme^,       Amelia  Lamb  and  Others,  Executrix  &c.  of 

Apm  Slit.  ' 

Edward  Lamb  against  Micklethwait  (a). 

Debt  for  goods    r|EBT  for  934/.  9s.  6d.  for  goods  sold  and  delivered 

sold  and  de-         JLr  ^ 

liTered.    The  by  testator,    ]  2L  85.  6d.  for  work  and  materials, 

particulars 

claimed  a  2/*  25.  for  money  paid,  and  9492.  105.  on  an  account 

for  goods  sold '  Stated  between  defendant  and  testator.     The  particulars 

afterldlowing  ^^  demand,  annexed  to  the  declaration,  stated  that  the 

Jf^  j^*"  ^?^  action  was  brought  to  recover  29i  l5.  Id.,  being  the  balance 

times.**  due  on  an  account  for  jewellery,  plate,  and  plated  goods. 

At  the  tnaly 

plaintiff  proTed  sold  and  delivered,  and  for  work  done  and  materials 

a  claim  for 

9i9Lt  and  ad-  provided,  by  the  testator  to  and  for  defendant,  between 
of  this  was  for  1st  January  and  SOth  March  1839,  and  money  paid  by 
a  tea  umf  which  testator  for  the  use  of  defendant  during  the  same 
^J^l^  period  (the  full  particulars  whereof  could  not  be  com- 
P***"*"^^**  prised  within  three  folios),  "  after  giving  credit  to  the 
Held,  that      defendant  for  920/.  85.  11^  paid  at  various  times." 

plaintiff  might 

shew  that  the  Pleas.     1 .  Nuuquam  indebitatus.     Issue  thereon. 

partoftbe9S(y.       2.  Payment,  by  defendant   to   testator,   of  sums  of 

money /Nitd;  money  amounting  to  the  several  sums  mentioned  in  the 

^(HdTore^re-  declaration,  in  full   satisfaction   and   discharge  of  the 

coTertheba-  same,  and  of  the  damaxres  sustained  by  reason  of  the 

lance  between  ^i  j 

949t  and  920t   detention,  which  testator  accepted  in  such  satisfaction 

&c.     The  replication  traversed  the  payment :  on  which 
issue  was  joined. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the 
London  sittings  after  last  term,  the  plaintifi^  proved  their 
claim  to  the  amount  of  949/.  105.,  and  admitted  that  a 

(a)  This  and  the  next  case  are  placed  out  of  their  proper  order,  that 
they  may  immediately  foUow  Morris  v.  Jones, 
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silver  tea  urn,  the  price  of  which  was  &4i  185.,  and     New  Series, 
formed  part  of  the  949/.  10^.,  was  returned  to  the  tes-  * 


▼. 


tator  and  taken  back  by  him :  but  they  contended  that 

this  was  included  in  the  920/.  85.  lid.,  for  which  credit       Micklk- 

THWAR. 

was  given  in  the  particulars  of  demand.  The  defend- 
ant's counsel  contended  that  the  plaintiffs  were  pre- 
cluded from  putting  their  case  in  this  way  by  the 
language  of  the  particulars ;  and  that,  therefore,  the 
defendant  was  to  be  credited  for  1005/.  6s.  lie/.,  being 
the  aggregate  of  the  84/.  185.,  and  920/.  85.  lid.;  which 
would  exceed  the 949/.  105*  by  55L  l6s.ll(L  The  Lord 
Chief  Justice  directed  a  verdict  for  the  plaintiffs  for 
29L  Is.  ld.j  being  the  difference  between  949/.  IQs.  and 
920/.  85.  II.,  and  gave  leave  to  move  for  a  verdict  for 
defendant 

Bayley  now  moved  accordingly.  The  949/.  105.  must 
be  reduced  by  84/.  185.,  which  leaves  864/.  125.;  and 
that  is  more  than  covered  by  the  920/.  85.  \\d.  The 
price  of  the  tea  urn  returned  cannot  be  included  under 
the  words  "  paid  at  various  times."  The  object  of  re- 
quiring a  bill  of  particulars  is,  that  the  defendant  may 
know  how  to  plead,  as  was  said  by  Parke  B.  in  Kenyon 
V.  Wakes  (a).  If  the  plaintiffs  had  not  given  credit  for 
the  payments,  and  the  defendant  had  pleaded  a  set-off, 
in  the  terms  of  the  particulars,  for  money  paid,  he  could 
not  have  supported  his  plea  by  proof  of  having  sent  back 
the  tea  urn.  The  plea  is  now  unnecessary,  by  R.  Trin. 
1  Vict,  (i) :  the  particulars  are  tantamount  to  a  plea,  and 
must  be  interpreted  in  the  same  way.  In  Eastwick  v. 
Harman  (c)   Alderson  B.  said,    "  Where  the  limit  of 

(a)  2M.  ^  W.  7G4.     See  Ferg^ton  ▼.  Mahotij  9  A.  ^  E.  245. 
(6)  8  A.4^  E.  sac.  (c)  6M.i  W.  13. 
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the  plaintiiF's  claim  is  defined  by  the  bill  of  particulars, 
and  he  is  going  only  for  a  balance,  after  crediting  pay- 
ments, whenever  made,  the  plea  of  payment  is  to  be 
taken  with  reference  to  that  balance." 

Patteson  J.  I  see  no  doubt  in  this  case.  It  would 
be  shameful  if  the  plaintifis  could  be  thus  defeated.  They 
treat  the  84/.  185.,  the  value  of  the  tea  urn  taken  back, 
as  money  paid  ;  and  the  defendant  must  have  so  under- 
stood the  particulars.  The  plaintiffs  prove  a  claim  for 
949/.  105.;  and  that,  reduced  by  84/.  185.,  is  864/.  125. 
This  does  not  shew  that  nothing  more  than  the 
864/.  125.  was  due  for  goods  sold  and  delivered ;  but 
only  that,  of  the  whole  sum  due  for  goods  sold  and 
delivered,  84/.  185.  was  returned  in  goods,  which  the 
plaintiffs  treat  as  money  paid :  and  it  has  already  been 
allowed  in  reducing  the  balance  to  29/.  l5.  Id.  The 
parties  must  have  perfectly  understood  each  other. 

Lord  Denman  C.  J.,  Williams  and  Coleridge  Js. 
concurred. 

Rule  refused  (a). 


(a)  See  the  next  case. 
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[The  following  case   was    decided   in   Trinity  term, 

1842.] 


Rowland  against  Blakslet  and  Others.        [Monday, 

^  June  6Ui, 

1842.] 

INDEBITATUS  assumpsit  for   161/.,   as   well  for  The  General 
wages  due  for  plaintiff's  services  as  master  and  com-  i  vkt.^  that 

ir  irjirji...  c       r  i  defendant  need 

mander  ot  a  vessel  of  defendants,  as  tor  tees  and  gra-  qq^  plead  pay- 
tuides  due  to  him  in  that  respect,  and  for  other  work  ^trZ 
done  by  plaintiff,  and  also  in  respect  of  plaintiff  having  ^^J^^^v  • 
given  up  in  favour  of  defendants,  at  their  request,  the  «»;**> "°  pla>"- 

,     ,  ,  .  .  tiffs  paiUculaw 

plaintiff's  right  to,  and  enjoyment  of,  divers  parts  of  of  demand, 

does  not  apply 

divers  cabins  in  the  vessel  which  plaintifl^  as  master  to  set-off. 
&c.,  was  entided  to  use.  There  were  also  counts  for  assumpsit 
money  had  and  received,  and  on  an  account  stated.  |^^"™  which" 

The  plaintiff's  bill  of  particulars  stated  that  the  ac  ,J;"i^^?"u. 
tion  was  broucht  to  recover  161/.  65.  8^.,  due  on  the  }«"  of  demand 

°  by  shewing 

following  items  of  account :    then  followed  items  cor-  claims  against 

^  ^  defendant,  and 

responding   with   the   declaration,  to   the    amount    of  admitting 

c>  1  .  .       •        .  .11  ^       ,  rm       counter-claims 

2432/.  145.  \\d.\  after  which   the   bill  stated,  <<  The  (to  a  less 

plaintiff  is  willing  to  give,  and  hereby  offers  to  give,  Sbe^MturcTof  a 

credit  to  the  defendants  for  the  following  items,  which  ^ndant,^  Held 

leaves  the  above  balance  of  161/.  6s.  8^/."     Then  fol-  tt»t»»ewa8 

not  concluded 

lowed  items  amounting  in  all  to  227 !/•  155.  \Qd.\  and  bytheadmis- 

^  sion  of  the 

set-off. 

Defendant  pleaded  a  set-off,  which  plaintiff  trayersed.  At  the  trial,  plaintiff  proTed 
sums  due  to  the  amount  of  his  balance  claimed ;  but  the  set-off  admitted  by  the  parti- 
culars exceeded  that  amount.  Held,  that  he  was,  primd  facie,  entitled  to  a  Terdict  for 
such  amount ;  and  that,  if  defendant  used  the  particulars  as  eridence  in  support  of  his  plea 
of  set-off,  plaintiff  became  thereby  entitled  to  hare  the  whole  account  submitted  to  the 
jury,  as  evidence  of  the  total  amount  of  claims  on  each  side. 

But,  where  payments  are  admitted  in  plaintiff's  particulars,  he  can  recoTer  only  for 
the  amount  by  which  the  claims  proved  by  his  witnesses  exceed  such  payments. 
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then  the  following:  <<  By  balance,  161/.  65.  7</."  (a). 
Among  the  items  were  certain  payments;  and  there 
were  also  items  for  freight  due  from  plaintiff,  and  for 
money  received  by  plaintiff  for  defendants,  more  than 
covering  the  sum  named  in  the  defendant's  plea  of  set- 
off hereafter  stated. 

Pleas.     1.  Non  assumpsit.     Issue  thereon. 

2.  A  setroff  of  600/.  for  freight  due  by  plaintiff  to 
defendants,  for  money  had  and  received,  for  interest, 
and  upon  an  account  stated.  Replication,  denying  that 
plaintiff  was  indebted  modo  et  form&.     Issue  thereon. 

S.  As  to  20/.,  payment;  which  plaintiff  admitted, 
and,  as  to  that,  entered  a  nolle  prosequi. 

On  the  trial,  before  Lord  Detiman  C.  J.,  at  the  Lon-- 
don  sittings  after  Easter  term,  1841,  the  plaintiff  proved 
a  prima  facie  case  for  a  sum  exceeding  the  payment  of 
20/.,  pleaded  on  the  record,  by  141/.  The  counsel  for 
the  defendants  contended  that,  as  the  bill  of  particulars 
admitted  items  which,  under  the  plea  of  set-o£^  would 
more  than  countervail  this  sum,  the  plaintiff  had  made 
no  case.  It  was  answered  that  the  bill  of  particulars 
was  not  in  evidence.  The  counsel  for  the  defendants 
then  put  in  the  bill  of  particulars,  and  claimed  the  ver- 
dict The  Lord  Chief  Justice  was  of  opinion  that  the 
bill  of  particulars  must  be  taken  all  together ;  and  that, 
as  it  claimed  a  balance,  on  the  whole,  amounting  to  the 
sum  demanded  by  the  plaintiff,  the  plaintiff's  case  was 
not  answered  by  the  mere  production  of  the  bill.  His 
Lordship  gave  leave  to  move  for  a  nonsuit ;  and  the 
plaintiff  had  a  verdict  for  141/.  Cramdery  in  Trinity 
term,  1841,  obtained  a  rule  nisi  for  a  nonsuit  or  a  new 
trial. 

(a)  No  notice  was  taken  of  tbe  slight  inaccuracy  in  the  castings. 
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IHait  and  Peacock  now   shewed   cause.     The   par-     iViw  Series, 

1842. 
ticulars  are  not  part  of  the  record.     But,  even  taking  ,• 

them  to  be  so,  they  only  limit  the  plaintiff  as  to  the  Ro^i^«» 
amount  and  nature  of  his  demand.  It  is  true  that  Blamubt. 
payments  admitted  by  the  bill  of  particulars  must 
now,  by  Reg.  Trin.  1  Fict.  (a),  be  considered  as  if  they 
were  admitted  on  the  record,  and  need  not  be  pleaded : 
before  which  rule  there  was  a  difference  of  opinion 
between  the  Courts  of  Common  Pleas  and  Exchequer 
on  this  point ;  Ernest  v.  Bromi  (i),  Keryon  v.  Wakes  (c) : 
and,  as  a  part  of  the  items  for  which  the  plaintiff  gives 
credit  consists  of  payments,  the  plaintiff  does  not  object 
to  the  verdict  being  reduced  by  the  amount  of  such  pay- 
ments. Any  other  payments,  which  the  plaintiff  could 
have  proved,  he  could  plead  (as  here  done),  and  apply 
to  the  balance ;  Easiwich  v.  Harman  (d).  But  the  rule 
does  not  extend  to  a  set-off.  And  therefore  the  items 
of  set-off  for  which  the  plaintiff  gives  credit  require 
proof  by  the  defendant ;  and,  if  the  defendant,  in  order 
to  supply  the  proof  so  required,  use  the  admission  in  the 
bill  of  particulars  as  his  own  proof  (as  in  Rymer  v. 
Cook  (e) ),  he  must  take  the  whole  document  together. 
It  is  as  if  he  had  put  in  a  bill  in  Chancery  filed  by  the 
plaintiff:  the  defendant  could  not  then  have  selected  cer- 
tain admissions  in  his  favour  unless  he  either  admitted  or 
disproved  the  statements  against  him.  At  least,  the  plain- 
tiff was  entitled  to  the  opinion  of  the  jury  how  much  of 
the  bill  of  particulars  they  believed :  the  attempt  here 
was  to  select  a  part,  and  use  it  as  conclusive  against  the 

(a)  %  A.i  E,  280.  (6)  3  New  Co,  674. 

(c)  2  M.^W.  764.  (d)  6  M.  ^  W.  13. 

(e)  Note  (a)  to  Crerar  ▼.  Sodo,  Moo,  ^  M,  86. 

VOL.  I.   N.  S.  E   E 
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plain  tiff.  Bandle  v.  Blackburn  {a)  shews  that  the  plain- 
tiff's statement  in  his  own  favour  is,  in  such  a  case,  to 
be  taken,  not  merely  as  shewing  that  he  made  the  claim, 
but  as  evidence  of  the  truth  of  the  claim. 


Crawder  and  C  A.  Wood,  contra.  The  distinction 
between  set-off  and  payments  cannot  be  supported. 
The  plaintiff,  by  giving  credit  for  certain  items  in  re- 
duction of  his  demand,  treats  them  as  payments.  In 
Lamb  v.  Micklethwait{b)  the  value  of  a  tea  urn,  furnished 
by  plaintiff  to  defendant,  and  taken  back  by  plaintiff, 
was  treated  as  payment.  [Patieson  J.  The  question 
there  did  not  turn  upon  B^g.  Trin,  I  Fict.  (c).  The 
only  question  was,  what  the  plaintiff  meant  by  bis  ad- 
mission of  payment ;  and  he  was  allowed  to  shew  that 
the  price  of  the  tea  urn  made  part  of  what  he  called 
payment,  and  could  not  be  deducted  from  the  balance.] 
The  principle  contended  for  on  the  other  side  will  en- 
able the  plaintiff,  in  all  cases,  to  embarrass  the  de- 
fendant's pleading  and  defence,  when  there  is  a  satisfac- 
tion of  the  claim  :  whereas  the  bill  of  particulars  is  for 
the  defendant's  benefit,  to  enable  him  to  know  how  to 
plead;  per  Paiteson  J.  in  Booth  v.  Howard {d%  and 
per  Parke  B.  in  Kenyon  v.  Wakes  {e).  According  to 
the  latter  case,  it  rather  seems  that,  even  before  Beg, 
Trin.  I  VicL  (c),  the  set-off  need  not  have  been  pleaded, 
but  was  admitted  on  the  record.  Now,  at  any  rate, 
afler  the  plaintiff  has  struck  a  balance  on  the  assumption 
that  the  items  go  in  reduction  of  the  claim,  he  cannot 
dispute  them.     The  defendant  had  merely  to  meet  the 


(a)  5  Taunt.  245. 

(r)  8  A,  ^  E,  280. 

(e)  2M,j;fr.  764.  767. 


(6)  Ant^  p.  40a 

(d)  SDowL  P.  C.  438.  441. 
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have  proved  a  demand  sufficient,  after  deducting  what 


he  admitted,  to  leave  the   balance   claimed;  then  the      Rowland 
defendant  could   not,   as   against    that    balance,   have      Blakilet. 
proved   any  of  the  counterclaims  which  were  already 
admitted.     And,  as  against  them,  the  plaintiff  need  not 
have  new  assigned;    Freeman  v.  Crcfts(b)i  James  v. 
Lij^ham  (c). 

Lord  Denman  C.  J.  The  rule  of  Trin.  1  VicU  (d)  was 
not  brought  to  my  attention  at  the  trial.  But,  when 
Mr.  Crormdery  after  the  plaintiff  had  made  out  a  prima 
fecie  case,  put  the  bill  of  particulars  in  for  the  defend- 
ants, I  thought  that  document  must  be  all  taken  toge- 
ther. Not  a  word  was  said  as  to  asking  the  jury  how 
much  of  either  side  of  the  account  they  believed.  The 
rule  of  Trin.  1  VicU  (d)  applies  only  to  payments :  when 
these  are  admitted,  it  is  as  if  so  much  were  out  of  the 
record.  The  verdict  therefore  should  be  reduced  by 
the  amount  of  the  payments  admitted  in  the  particulars. 
How  far,  under  the  rule,  it  might  be  practicable  to 
shew  that  certain  counterclaims  were  equivalent,  under 
the  circumstances  of  the  particular  case,  to  payment,  I 
need  not  now  determine.  But,  in  this  case,  the  defend- 
ants claim  the  benefit  of  the  rule  absolutely,  as  enabling 
them,  without  further  proof,  to  insist  on  the  deduction 
of  the  amount  of  the  set-off  admitted  in  the  bill  of  par- 
ticulars. This  they  are  not  entitled  to ;  and  they  can 
only  have  the  verdict  reduced  by  the  amount  of  the 
payments  admitted. 

(a)  6M.iW.  13.  (6)  4  M,  §•  W,  4. 

(c)  5  New  Ca,  553.     See  Ahlon  v.  MiUt,  9  A.  ^  E,  248. 
rf)  8  ^.  j-  £.  280. 
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Patteson  J.  It  is  very  important  to  distinguish  be* 
tween  payment  and  set-off.  The  rule  of  Trin.  1  Vict»  {a) 
applies  to  payments  only,  and  does  not  mention  set-off:  if 
we  were  to  extend  it  to  set-off,  we  should  introduce  much 
confusion  and  irregularity.  If  it  be  right  that,  whenever 
the  plaintiff's  particulars  admit  a  ground  of  cross  action, 
that  admission  shall  be  conclusive  against  him  without 
a  plea  of  set-off  by  the  defendant,  let  there  be  a  rule  to 
that  effect :  at  present  no  such  rule  exists :  it  is  impos- 
sible to  include  such  a  case  in  the  rule  of  Trin.  1  Vict.(a). 
The  verdict,  therefore,  must  be  reduced  by  those  items 
only  which  contain  admissions  in  respect  of  payments, 
besides  the  20/.  of  which  the  payment  was  pleaded  and 
proved. 


Williams  J.  It  appears  to  me  that  my  Lord  took 
quite  the  proper  course  at  the  trial.  For,  where  a 
defendant  puts  in  a  document  as  containing  an  admis- 
sion by  the  plaintiff  on  one  side,  it  is  undoubtedly  com- 
petent to  the  Judge  to  submit  the  whole  document  to 
the  jury  as  evidence  of  what  is  claimable  by  the  plainti£^ 
as  well  as  of  his  admissions* 

Coleridge  J.  concurred. 

Verdict  to  be  reduced  by  the  amount  of 
payments  admitted  in  the  particulars. 

(a)  ^J,^E,  280. 
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Henwood  against  Oliver.  Friday, 

Jprilieih, 

TNDEBITATUS  assumpsit  for  goods  sold,  and  on  xbe  defendant, 
money  counts,  &c.     Plea,  as  to  part  of  the  monies,  ^e^amountof 
a  tender,  and  issue  thereon.     On  the  trial,  at  the  last  bm,^»entl^r. 
assizes  for  Cortrwallj  before   Wightman  J.,  it  appeared  ?^°  ^  *®"^®''  • 
that  the  plaintiff  had  delivered  a  bill  to  the  defendant,  ^*>®  ^^  ^  **>« 

plaintiff,  when 

who  disputed  the  amount.     A  witness  was  called,  who  he  made  the 

tender,  <*  I  am 

proved  that  he  was  instructed  by  defendant  to  tender  a  come  with  the 

11  1.      1  1  1   •     ./«•  amount  of  your 

certain  sum ;  that  he  accordingly  went  to  the  plaintiff  bill.*'    The 
and  produced  the  money,  saying,  "  I  am  come  with  the  Sjl^n*refu8ed" 
amount  of  your  bill."     The  plaintiff  refused  to  accept  |^^"°°7f 
the  money,  saying,   "I  shall  not  take  that     It  is  not  »ha"  not  take 

•^  -^      o  that :  It  IS  not 

my  bill."     The  witness  then  went  away  with  the  money,  my  bill.*'    No- 
thing more 
It  was  objected  on  the  part  of  the  plaintiff  that  this  was  passed. 

a  conditional,  and  not  an  unqualified,  tender ;  and  the  the  tender  was 

two  cases  aiter  mentioned  were  cited.     The  defendant's  entided  defend- 

counsel  contended  that  it  was,  at  all  events,  evidence  "nVpfeJ of  '*^' 

to  go  to  the  jury  of  an  unqualified  tender:  but  the  ^^^^^* 

plaintiff's  counsel  denied  that  it  was  matter  for  the  jury ; 

and  the  learned  Judge  eventually  decided  in  favour  of 

the  tender,  and  directed  a  verdict  for  the  defendant, 

reserving  the  point. 

Moody  now  moved  for  a  rule  to  shew  cause  why  a 
verdict  should  not  be  entered  for  the  plaintiff  on  the 
above  issue.  If  the  plaintiff  had  taken  the  money  after 
the  defendant  had  offered  it  as  the  amount  of  the  bill,  . 
it  would  have  been  equivalent  to  an  admission  by  the 
plaintiff  that  it  was  the  amount  really  due,  and  would 

E  £  8 


410 


B.  R.    EASTER  TERM, 


Volume  I, 
1841. 

Hen  WOOD 

▼. 
Outer. 


have  been  evidence  against  him  if  he  had  brought  an 
action  for  the  residue.  A  tender  made  in  such  terms  as 
to  give  the  acceptance  the  effect  of  an  admission  is  a  bad 
tender.  [^Patteson  J.  If  the  defendant  had  paid  the 
money  without  saying  any  thing,  and  the  plaintiff  bad 
taken  it,  this  too  might  have  been  submitted  to  a  jury  as 
evidence  that  no  more  was  due.]  There  are  two  autho- 
rities in  point.  In  Sutton  v.  Hawkins  (a)  a  tender  of 
money,  as  ^'  all  that  was  due,''  was  held  bad  by  Alder" 
son  B.  In  The  Marquis  of  Hastings  v.  Thorley  (b)  the 
tender  of  a  sum  ^'  in  payment  of  the  half  year's  rent 
due  at  Lady  day  last"  was  held  by  Lord  Abinger  C.  B. 
bad,  because,  by  taking  it,  the  plaintiff  would  have 
admitted  that  the  sum  tendered  was  the  amount  of 
rent  due. 


Lord  Denman  C.  J.  Every  body  who  makes  a 
tender  does  in  effect  try  to  get  rid  of  the  plaintiff's 
demand,  by  paying  only  a  part  of  it  for  the  whole.  The 
tender  here  was,  at  any  rate,  sufficient  to  go  to  a  jury ; 
and  you  are  not  in  a  condition  to  complain  that  it  was 
not  left  to  them.  I  think,  however,  that  the  tender  was 
good  in  point  of  law,  and  did  not  involve  any  ambiguity 
on  which  it  was  necessary  to  take  their  opinion. 

Patteson  J.  I  have  no  difficulty  on  the  point.  The 
defendant  who  makes  a  tender  always  means  that  the 
amount  tendered,  though  less  than  the  plaintiff's  bill,  is 
all  that  he  is  entitled  to  demand  in  respect  of  it.  How 
then  would  the  plaintiff  preclude  himself  from  recover- 
ing more  by  accepting  an  offer  of  part,  accompanied  by 


(a)  8  C.  4-  P.  259. 


(6)  8  C.  ^  P.  573. 
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expressions  which  are  implied  in  every  tender?   Ex-  NewSeriei, 

pressio  eorum  qua;  tacite  insunt  nihil  opa'otur.     If  the  ' 

defendant,  when  he  paid  the  money,  had  called  'apart  h«iiwood 

of  the  amount  of  the  plaintiiF's  bill,  he  would   have  Olivct. 
thereby  admitted  that  more  was  due,  and  the  effect  of 
the  tender  would  have  been  defeated. 


Williams  J.  concurred. 

WiGHTMAN  J.  The  only  hesitation  I  felt  at  the  trial 
was  occasioned  by  the  authorities  referred  to.  The 
tender  does  not  appear  to  me  to  be  accompanied  by  any 
such  qualifying  expressions  as  would  preclude  the 
plaintiff  from  recovering  a  further  sum,  if  really  due 
upon  his  bill. 

S.  Rule  refused. 


The  Queen  against  The  Inhabitants  of       Tuesday, 

%^  JprU  20tb. 

DODDINGTON. 


INDICTMENT  for  non-repair  of  a  hi£rhway  m  the  Under  sut. 
s  &  4  Vict. 

parish  of  Dqddington.  Plea,  Not  guilty.   On  the  trial,  c.  26.  <.  i., 

Hn  owner 

before  Tindal  C.  J.,  at  the  last  Spring  assizes  at  Cambridge^  of  lands  within 
it  became  a  question  whether  or  not  the  road  in  question  competent  to 
was  a  public  highway.     The  defendants,  to  prove  the  ^i^e  evidence 

*  o         .^  »         r  QD  a  prosecu- 

negative,  called  witnesses  who  were  owners  in  fee  of  lands  ^^^  against  the 

parish  for  non* 

within  the  parish,  but  not  occupiers  nor  rated  inhabit-  repair  of  a  high- 
way, though  he 
ants,  the  lands  being  held  by  tenants,  who  both  oc-  be  not  a  rated 

cupied  and  were  rated.     The  witnesses  were  objected  lands  being 

to  as  incompetent  on  the  ground  of  interest,  because  the  ^^^^xs  who 

liability  to  repair  the  highway,  if  found  to  be  public,  f^^  ^^^ 

£  £    4 


412  B.R.    EASTER  TERM, 

Volume  r.      would  be  a  perpetual  charge  upon  the  lands,  and  so 
!__    affect  the  vahie  of  the  fee :  and  it  was  contended  that 


Th«  QuB«K  sja^^  3  &  4  Vict.  c.  26.  s.\.  gave  competency  only  to 

The  Inhabit-  rated  inhabitants.      The  Lord  Chief  Justice  admitted 

ants  of 

DoDDiNOTow.  the  evidence.     Verdict  for  defendants. 


Kelly  now  moved  for  a  new  trial.  The  evidence  was 
improperly  received.  But  for  stat.  3  &  4  VicU  c.  26., 
it  was  clearly  inadmissible ;  Rhodes  v.  Ainsworth  {a) : 
and  the  statute,  sect.  1,  enacts  only  ^^  That  from  and 
after  the  passing  of  this  act  no  person  called  as  a  wit- 
ness on  any  trial  in  any  court  whatever  may  and  shall 
be  disabled  or  prevented  from  giving  evidence  by  rea- 
son only  of  such  person  being,  as  the  inhabitant  of  any 
parish  or  township,  rated  or  assessed  or  liable  to  be 
rated  or  assessed  to  the  relief  of  the  poor,  or  for  and 
towards  the  maintenance  of  church,  chapel,  or  high- 
ways, or  for  any  other  purpose  whatever."  Rhodes  v. 
Ainsworth  (a),  therefore,  is  still  applicable.  It  was  not 
cited  at  the  trial ;  and  Tindal  C.  J.  did  not  recollect  any 
case  where  a  person  had  been  held  incompetent  merely 
as  being  the  owner  of  lands.  Kelly  also  moved  on  the 
ground  of  misdirection  (&). 

Lord  Denman  C.  J.  On  the  first  point  there  can 
be  no  question.  It  would  be  unfortunate  if  the  act  of 
parliament  had  not  got  rid  of  the  weaker  case  of  dis- 
qualification when  it  got  rid  of  the  stronger.  The  clause 
relating  to  ^^  inhabitants "  ought  to  receive  the  largest 
construction,  and  must  be  extended  to  the  owners. 


(a)  HoUy  N.  P,  C.  619. :   I  B.  ^  Jld.  78. 
(6)  It  is  not  thought  necessary  to  report  tlie 


case  as  to  this  point 
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Patteson  J.  The  ground  of  decision  in  Rhodes  v. 
Ainsnoorth  {a)  was  that  a  person  liable  to  parish  burdens 
in  respect  of  the  road  could  not  be  a  witness,  and  there- 
fore that,  as  the  tenant  who  was  immediately  liable  could 
not  be  a  witness,  the  landowner,  who  was  remotely 
liable,  could  not  Now,  the  statute  has  enacted  that 
those  immediately  liable  shall  be  competent;  and  it 
would  be  absurd  and  ridiculous  if  those  remotely  so 
were  to  be  excluded. 


New  Series, 
1841. 

The  QuuN 

V. 

The  Inhabit- 
ants of 

DODDIHGTOV. 


Williams  and  Wightman  Js.  concurred* 

The  Court  took  time  to  confer  with  Tindal  C.  J.  on 
the  question  as  to  his  direction ;  and,  on  a  subsequent 
day  (April  27th),  the  rule  was 

Refused. 


(a)  HoUf  N.  P.  C.  619.,  I  B.  ^  Aid.  87. 
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Tuaday,  Fenwick  ogaifist  Laycock. 

Iq  an  action       T^EBT  for  goods  sold  and  delivered.     Plea,  nun- 

for  goods  sold      -'-^ 

and  delivered,  quam  indebitatus.      On    the   trial,    before  Lord 

cannot  insist  Denman  C.  J.,  at  the  last  Spring  assizes  for  Surrey,  it 
tract  of  «de'      appeared,    by    the    plaintiff's   case,    that    the    goods, 

was  illegal  and  ^^jch  defendant  had  ordered  of  plaintiff,  were  fire- 
void  (as  a  sale  ^  ' 

of  fireworks,       works.      The  defendant's   counsel   then   insisted  that, 

contrary  to  sut 

9  &  10  IT.  3.     as  the  sale  of  fireworks  was  illegal,  the  plaintiff  could 

c.7.)>  without 

having  pleaded   not  recover.     The  Lord  Chief  Justice  held  that  the 

the  defence 

specially,  un-  illegality  could  not  be  taken  advantage  of  in  this 
H^L  ^w,  4.  mode,  but  should  have  been  pleaded.  Verdict  for 
^T  'V      plaintiff. 

paritcmar  Ac-      » 
tiont^  I.  3. ;  al- 
tbou^  such 

illegality  ap-  Creasy  now  moved  for  a  new  trial  (a).     The  ruling 

pear  completely  . 

bytheph&in.  was  incorrect  Stat.  9  &  10  Jr.  3.  c.  7-  5.1.  enacts 
dcnce.  *    ^^at    "  it  shall  not  be   lawful   for   any   person "    "  to 

make  or  cause  to  be  made,  or  to  sell  or  utter,  or  offer 
or  expose  to  sale,  any  squibs,  rockets,  serpents,  or 
other  fireworks,"  or  to  permit  or  suffer  them  to  be 
thrown  from  his  house  into  any  public  street  &c.,  or 
to  throw  them  &c.;  **  and  that  every  such  offence  shall 
be,  and  is  hereby  adjudged  to  be  a  common  nuisance." 
Sect.  2  imposes  a  penalty  for  the  offence  of  selling.  The 
contract  here  declared  upon  was  therefore  illegal,  and 
void:  and,  as  that  appeared  on  the  plaintiff's  own 
shewing,  it  was  not  necessary  that  the  defendant  should 
have    pleaded    it.     The  plea   of  nunquum  indebitatus 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  WUliamSy  and  Wightman  Js. 
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obliges  *  the  plaintiff  to  establish  a  contract  valid  in  New  Series, 
law.  But  a  good  consideration  is  essential  to  every 
contract;  and  here  the  plaintifiTs  evidence  shewed  a  Fenwick 
bad  one,  namely  the  doing  something  forbidden  by  Latcock. 
statute.  It  is  as  if  the  action  had  been  for  work  and 
labour,  and  the  work  proved  had  been  the  doing  of 
some  highly  immoral  act.  The  rule,  HiL  4  W.  4., 
Pleadifigs  in  partictdar  Actions^  II.  8.,  I.  8.  (a),  that 
matters  **  which  shew  the  transaction  to  be  either 
void  or  voidable  in  point  of  law "  (as  "  illegality  of 
consideration  "  &c.),  ^^  shall  be  specially  pleaded,"  is 
a  rule  limiting  the  defendant's  course  of  proof,  not 
exempting  the  plaintiff  from  proof  of  any  thing  which 
would  formerly  have  been  requisite  to  support  his 
case.  This  principle  seems  established  by  the  decision 
that  under  a  plea  of  non  assumpsit  the  defendant 
may  avail  himself  of  the  objection  that  the  plaintiff  has 
not  proved  a  note  in  writing  of  the  agreement,  where 
such  note  is  required  by  sect.  4  of  the  Statute  of 
Frauds,  29  Car.  2.  c.  3. ;  Btdtemere  v.  Hayes  {b).  The 
plaintiff,  therefore,  has,  in  effect,  failed  to  prove  any 
contract.  This  is  not  a  case  where  (in  the  language 
of  the  rule,  HiL  4  W,  4.,  Pleadings  in  particular  Actions, 
I.  1.  (c)  )  a  promise  "  may  be  implied  by  law"  from 
the  matters  of  fact. 

Cur.  adv.  vult 

Lord  Den  MAN  C.  J.  in  this  term,  April  28d,  de- 
livered judgment  as  follows.  We  are  of  opinion  that 
the  defendant  could  not  take  advantage  of  the  illegality 

(o)  5  B.  Sf  Ad.  viii. 

(6)  5  M.^  /r.  456.     And  see  Eastufood  v.  Kenyon,  U  A.  ^  E,  438. 

(c)  5B,  ^  Ad,  vii. 
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of  the  contract  without  having  pleaded  it ;  and  that  it 
made  no  difierence  whether  the  illegality  appeared  by  the 
plaintiff's  own  proof  or  otherwise.  There  will  be  no  rule. 

Rule  refused. 


If  a  copyholder 
leases  for  years, 
without  license 
of  the  lord,  or 
custom  autho- 
rising such 
lease,  the  lessee 
has  neverthe- 
less a  title 
against  every 
one  but  the 
lord,  and  may 
bring  ^ect- 
ment« 


Doe  on  the  several  demises  of  Thomas  Tre- 
siDDER  and  Others  against   William   Tre- 

SIDDER. 

"P  JECTMENT  for  lands  in  the  parish  of  Wendrm^ 
ComwalL  On  the  trial,  before  Wightman  J.^  at 
the  last  Spring  Assizes  at  Bodmin^  it  appeared  that  the 
premises  were  copyhold  of  the  manor  of  Helston  in 
KirrieTj  and  had  been  surrendered  in  1801  by  William 
Tresidder  to  John  Borlase  by  way  of  mortgage.  The 
lessors  of  the  plaintiff  claimed  under  leases  granted  by 
Borlase^  for  terms  of  years,  to  hold  from  six  years 
tosix  years,  dependent  on  certain  lives,  according 
to  an  alleged  custom  of  the  manor;  but  the  custom, 
as  stated^  was  not  proved.  The  defendant  claimed 
as  heir  at  law  of  William  Tresidder.  It  was  objected 
that  leases  of  copyholds  for  periods  longer  than  a  year 
were  void,  unless  sanctioned  by  a  custom  of  the  manor 
or  license  from  the  lord,  neither  of  which  was  proved. 
Verdict  for  plaintiff  on  two  demises  (to  which  the  ob- 
jection applied),  with  leave  to  defendant  to  move  that  a 
verdict  might  be  entered  for  him. 


Montague  Smith  now  moved  accordingly  (a).     There 
is  no  privity  between  the  defendant  and  the  lessors  of 


(a)  Before  Lord  Denman  C.  J.,  Paiteson,  UlUiamSf  and  Wightman  Js. 
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the  plaintiff;   and  their  title,  under  the  leases,  is  not     ff^  Series. 

1841* 
one  upon  which  ejectment  can  be  maintained.     In  ge-  * 


neral,  a  lease  by  a  copyholder  for  a  term  exceeding  a      ^°"  ^*"' 
year  can  confer  no   title,  being  a  forfeiture  in  itself*  ▼• 

•^  ,    ^  TaisiDDim. 

Such  appears  to  be  the  best  opinion,  though  the  de- 
cisions and  dicta  vary.  In  East  v.  Harding  [a)  it  was 
held  that  a  copyholder's  lease  for  years,  not  war- 
ranted by  custom,  is  a  forfeiture  in  itself,  and  without 
presentment,  though  it  is  made  to  commence  at  a  future 
day,  and  the  lessee  has  not  entered.  And  on  forfeiture 
the  lord  may  grant  without  a  seizure;  for  the  for- 
feiture is  a  determination  of  the  will,  and  the  lord  is  in  as 
of  bis  reversion ;  Page  v.  Smith  {b)\  Milfax  v.  Baker  (c); 
BulL  N.  P.  107.  Where  licence  has  been  given  to  lease 
copyhold  lands  for  more  than  a  year,  no  ejectment  lies 
upon  the  lease  if  it  be  not  conformable  to  the  licence ; 
Jackson  V.  Neal  {d).  If  lessee  for  years  of  a  copy- 
holder brings  ejectment,  he  must  shew  by  his  declara- 
tion that  the  lease  is  warranted  by  licence  or  custom ; 
Wells  V.  Partridge  (e) ;  Erish  v.  Bives  {g).  In  Petty  v. 
Evans  {h)  the  same  rule  is  laid  down,  but  is  applied  to 
a  replication ;  and  it  is  said  that  a  copyholder  without 
licence  is  a  disseisor  if  he  enter,  and  cannot  maintain 
an  ejectione  firmse.  It  is  indeed  stated,  in  DctwninghanCs 
Case  (f ),  that  the  lessee  under  a  lease  for  years  against 
the  custom  of  the  manor  may  have  ejectione  firmse,  the 
lease  being  good  between  him  and  his  lessor;  and  in 
Goodwin  v.  luonghurst  {k)  the  Court  of  Exchequer  held 
that  a  lease  for  years  by  a  copyholder  is  good  at  com- 

(a)  Cro.  EUx,  498.  (6)  3  Salk.  100. 

(c)  I  Lev.  86.  (d)  Cro.  EUx.  395. 

{e)  Cro.  Etix.  (469.)  (g)  Cro.  EUx.  717. 

(A)  2Brovml.  ^  Golds.  40.  (t)  Owen,  17. 
(*)  Cro.  EUx,  5S5. 
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mon  law  against  all  but  the  lord,  and  the  lessee  may 
bring  ejectione  firmas.  But  the  earlier  authorities  would 
seem  to  be  the  correct  ones :  and  in  a  modern  treatise 
the  law  is  laid  down  accordingly.  "  When  the  lessor 
of  the  plaintiff  is  the  lessee  for  years  of  a  copyholder,  he 
must,  after  proving  his  lessor's  title,  shew  either  a  spe- 
cial custom  in  the  manor,  allowing  the  copyholder  to 
nmke  leases  for  years,  or  that  the  licence  of  the  lord  was 
obtained  before  the  lease  was  granted :"  Adams  ofi  Eject' 
ment,  p.  309,  Sd  ed.  If  the  lease  is  a  forfeiture  in  itself^ 
the  lord  might  recover  as  lessor  of  the  plaintiff  in  an 
ejectment ;  and  two  distinct  parlies  cannot  be  entitled  so 
to  recover.  The  copyholder,  after  making  such  lease, 
holds  merely  at  will. 

Cur,  adv.  xmli. 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  this 
term  {Mat/  6th),  delivered  the  judgment  of  the  Court. 

Several  authorities  were  cited  on  the  motion  in  this 
case,  and  one  of  them,  DawninghanCs  Case[a)i  is  in 
point.  It  is  said  there :  ^^  It  was  resolved,  that  if  a 
copyholder  made  a  lease  for  years  which  is  not  accord- 
ing to  the  custom  of  the  manor,  yet  this  lease  is  good ; 
so  that  the  lessee  may  maintain  an  ejectione  firmas ;  for 
between  the  lessor  and  the  lessee,  and  all  other,  except 
the  lord  of  the  manor,  the  lease  is  good,  and  so  hath  it 
been  several  times  adjudged  in  this  Court"  There  is 
some  conflict  among  the  authorities ;  but  we  think  that 
the  doctrine  laid  down  in  this  case  is  right.  Therefore 
no  rule  will  be  granted. 

Rule  refused. 


(a)  Ouymy  17. 


IV.  VICTORIA-  419 

A'rto  Series. 
184<1. 


FoRSTER  against  Cookson,  Esquire.  Thursday, 

April  20th. 

/^ASE.     The  declaration  stated  that  34/.  was  due  to  Caseagainstthe 

plaintiff  for  one  quarter's  rent  of  a  messuage,  by  gt^t,  sAnn^ 
Tirtue  of  a  demise  by  plain ti£P  to  one  James  Wright;  ^iingtli^^^^ 
and  that,  durins:  the  continuance  of  the  demise,   de-  I''*"®  ?^  •  1*  „ 

^  o  'fa.  against  &," 

fendant,  being  sheriff  of  Northumberland^  by  virtue  of  a  «o^»  yhich. 

,  .  .  ytere  on  pre- 

fieri  facias  against  one  Sarah  Wright  at  the  suit  of  one  mises  demised 
Colbeckf  took  certain  goods  and  chattels  then  in  and  to  /.,  and  for 
on  the  said  messuage,  beyond  the  amount  of  the  arrears  a  quarter's  rent 
of  rent  due  to  plaintiff;  that,  after  the  taking  and  before  removlnlr^the 
the  removal,  plaintiff  cave  defendant  notice  of  the  rent  ^^^  *^^^ 

'  ^  »  notice,  without 

being  due,  and  requested  defendant  that  he,  plaintiff,  paying  the 
might  be  paid  before  removal,  yet  defendant  removed  that  defendant 

did  not  take 
without  paying.  modo  et  forma. 

'I'Kg  ffoods 

Fifth  plea.    That  defendant  did  not,  during  the  con-  taken  were  not 

tinuance  of  the  demise,  take  the  goods  in  or  upon  the  ^ !  ^dUie  ^ 

messuage  in  manner  and  form  &c.     Issue  thereon.  countedf'r 

There  were  other  issues  in  fact.  ^^^^  ^  ^^^ 

real  owner. 

On  the  trial,  before  Bolfe  B.,  at  the  last  Northumber-      Held,  that, 

on  this  issue, 

land  assizes,  it  appeared  that  the  goods  were  seized  on  plaintiff*  was 

nevertheless 

the  premises,  but  were  not  the  property  of  Sarah  Wright^  entitled  to  the 
but  of  the  administrator  of  James  Wright^  the  tenant 
mentioned  in  the  declaration,  who  was  dead ;  and  that 
the  proceeds  of  the  seizure  had  been  accounted  for  to 
the  administrator.  The  defendant's  counsel  contended 
that  the  plaintiff  must  fail  on  the  issue  on  the  fifth  plea, 
because  the  goods  had  not  been  taken  under  the  fieri 
facias  as  alleged  in  the  declaration.  Verdict  for  the 
plaintiff  on  all  the  issues,  with  leave  to  move  to  enter 
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Coocsoy.  Ktumles  now  moved  accordingly.     The  plea  denies 

that  the  goods  were  taken  modo  et  forma;  that  is,  ^^  by 
virtue  of  a  fieri  facias  against  one  Sarah  Wright."  Here 
the  seizure  was  not  in  pursuance  of  the  fieri  facias. 
[Lord  Denman  C.  J.  Can  the  sheriff  say  so  after  seizing 
the  goods  under  colour  of  the  writ  ?]  The  facts  war- 
rant a  return  of  nulla  bona.  And  the  case  is  not  within 
Stat.  8  Ann.  c.  14.  s.  1.,  which  applies  only  to  goods  and 
chattels  taken  *^  by  virtue  of  such  execution."  The 
sheriff  could  not  defend  himself  against  the  real  owner 
by  shewing  a  payment  to  the  landlord ;  Lee  v.  Lopes  {a). 
There  Lord  EUenborough  asked,  ^*  how  can  the  land- 
lord claim  his  rent  out  of  the  hands  of  a  wrongdoer  ?''  (ft). 
So,  if  the  landlord  himself  had  seized  the  tenant's  goods 
under  a  process  which  turned  out  not  to  be  valid  as 
against  a  third  party,  he  could  not  have  retained  a 
year's  rent ;  Taylor  v.  Lanyon  (c).  [_Patteson  J.  The 
landlord  here  might  have  distrained  the  goods,  to  whom- 
soever they  belonged ;  and  the  sheriff,  by  seizing,  has 
done  him  all  the  harm  against  which  the  sheriff  meant 
to  protect  landlords.] 

Lord  Denman  C.  J.    We  think  the  allegation  which 
was  traversed  was  proved. 

Patteson,    Williams,    and   Wightman  Js.  con- 
curred. 

Rule  refused. 

(a)  15  East,  230.  (6)  P.  232. 

(c)  6  Bmg,  536. 
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F ACKER  agamst  Gibbins.  jtprunsu 

ASSUMPSIT  for  use  and  occupation  of  rooms  and  Where  fur- 
nished apart- 
apartments  of  the   plaintifi^   and  on  an  account  mentsina 

house  have 

Stated*     Plea,  Non  assumpsit  been  let  by 

On  the  trial,  before  the  under  sheriff  of  Middlesex^  ^^ct  at  a  sum 
on  the  1 6th  of  last  Marc/iy  it  appeared  that  the  defendant  SJri!*^and"Se 
occupied  apartments  in  the  plaintifiT's  house  under  a  P«™>se8  ■re 

*^  *  *^  destroyed  by 

verbal  agreement  at  16L  per  annuiHy  payable  quarterly,  fire  in  the  mid- 
On  SOth  August  1840,  during  the  currency  of  one  of  ter,  assumpsit 

lies  for  the  Uie 

the  quarters,  a  fire  occurred,  which  consumed  the  pre-  and  occupa- 
mises.     For  the  defendant  it  was  contended  that  he  current  quar- 
was  not  liable,  inasmuch  as  he  had  not  occupied  to  the  ^„'  ^'^  \  „^ 
expiration  of  the  quarter,  and  the  rent  was  due  only  [J,™^^**"^  ^ 
at  such  expiration.     The  under  sheriff  decided  against  "ftual  occupa- 

'■  °  tion,  if  It  ap- 

the  objection;  and  a  verdict  was  taken  for  the  plaintiff  pears  that  both 

parties  have 

for  2/.  IS^.,  being   a   rateable  proportion  of  the  rent  agreed  that  the 

occupiers*  liabi* 

up  to  the  time  of  the  fire,  which  was  all  that  plaintiff  lUy  does  not 

^   .        I  continue  afVer 

Ciaimeci*  tbe  occurrence 

of  the  fire ;  for 
such  agreement 

Lush  now  moved  for  a  new  trial  on  the  ground  of  n®K*^\«f  ^^ 

o  supposition  of 

misdirection  (a).     First,  upon  the  entire  destruction  of  <>emi8e  for  a 

^  *  certain  time, 

the  thing  demised,  the  relation  of  landlord  and  tenant  and  shews  a 

contract  in  re- 

ipso  facto  ceased.     In  7  Bacon^s  Abr.  57.  (7th  ed.),  Rentj  spect  of  the 

_        ,      ,  .  ,      occupation  de 

(L),  it  is   said  that  ^'  the  lessor's  title  to  the  rent  is  die  in  diem, 
founded  upon  this,  that  the  land  demised  is  enjoyed  by 
the  tenant  during  the  term  included  in  the  contract; 
for  the  tenant  can  make  no  return  for  a  thing  he  has 
not:  if  therefore  the  tenant  be  deprived  of  the  thing 

(a)  Before  Lord  Denrtum  C.  J.,  Patteson^  IFUUams,  and  Coleridge  Js. 
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letten^  the  obligation  to  pay  the  rent  ceases^  because  such 
obligation  has  its  force  only  from  the  consideration, 
which  was  the  enjoyment  of  the  thing  demised."  Where 
it  is  not  entirely  destroyed,  and  where  the  relation  still 
exists^  yet,  if  the  tenant  can  have  no  enjoyment  at  all, 
the  rent  is  suspended.  At  (M)  2.,  p.  63.,  in  the  same 
volume,  it  is  said,  "  if  the  use  of  the  thing  be  entirely 
lost  or  taken  away  from  the  tenant,  the  rent  ought  to 
be  abated  or  apportioned,  because  the  title  to  the  rent 
is  founded  upon  this  presumption,  that  the  tenant 
enjoys  the  thing  during  the  contract ;  and  therefore  if 
part  of  the  land  be  surrounded  or  covered  with  the 
sea,  this  being  the  act  of  God,  the  tenant  shall  not 
suffer  by  it,  because  the  tenant  without  his  default 
wants  the  enjoyment  of  part  of  the  thing  which  was 
the  consideration  of  his  paying  the  rent ;  nor  has  the 
lessor  reason  to  complain,  because  if  the  land  had  been 
in  his  own  hands,  he  must  have  lost  the  benefit  of  so 
much  as  the  sea  had  covered."  And  1  RoL  Abr.  236* 
Apportionment  (C),  pi.  2.,  is  referred  to,  in  which  book, 
ib.  pi.  I.,  the  law  is  stated  to  be  the  other  way  where 
the  inundation  is  by  fresh  water,  because  there  the 
tenant  retains  his  right  over  the  soil,  though  he  enjoys 
it  in  a  different  manner.  The  case  is  distinguishable 
froih  that  of  an  action  upon  a  covenant,  or  other  express 
agreement,  to  pay  the  rent  during  the  term  ;  for  there 
the  tenant  would  be  held  to  his  contract  So  it  would 
be  if  any  thing  remained,  in  however  deteriorated  a 
state,  for  the  tenant  to  enjoy,  as  in  Baker  v.  HcU-- 
pzaffell  (a),  hon  v.  Gorton  [b)  seems  distinguishable 
on  the  same  ground.     If  not,  that  case  can  scarcely  be 


(a)  4  TaufU.  45. 


(6)  5  New  Ca,  501. 
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to  make  Baker  v.  HoUpzqffeU  (a),  on  the  authority  of  ' 

which  it  was  decided^  analogous,  the  land  in  Baker  v.        Pa««» 
HoUpzqffeU  {a)  must  be  supposed  to  have  become  utterly       Gubiks. 
useless.      Secondly,   there  can  be  no  apportionment. 
In  Cluris  Case  (b)  it  was  decided  that,  if  land  be  let  for 
a  term  of  years  if  the  lessor  shall  so  long  live,  at  rent 
payable  quarterly,  and  the  lessor  die  in  the  middle  of 
a  quarter,  no  rent  is  due  for  any  of  that  quarter,  for 
there  shall  be  no  apportionment  in  respect  to  time. 
The  statutes  (c)  as  to  apportionment  do  not  apply  to 
such  a  claim  as  this.     The  rent  here  is  not  a  rent  ac- 
cruing de  die  in  diem.    \Patteson  J.    The  compensation 
due  for  use  and  occupation  accrues  de  die  in  diem ;  if 
you  treat  this  as  a  question  of  rent,  properly  so  called, 
will  you  not  be  liable  for  the  whole  instead  of  a  part?] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  afterwards,  in  this  term  (23d 
April)y  said  that  the  Court  (Considered  the  under  sheriff 
to  have  been  right,  inasmuch  as,  both  parties  agreeing 
that  the  defendant's  liability  ceased  after  the  fire,  there 
was  no  demise  for  a  term  certain,  and  therefore  the 
action  depended  on  actual  occupation,  and  the  liability 
accrued  de  die  in  diem. 

Rule  refused  {d) . 

(a)  4  Taunt.  45.  (6)  10  Rep,  1^7.  a. 

(c)  Stat.  11  G.2.  e.  19.  s.  15.  Stat  4  &  5  IF.  4.  c.  22.  «.  2.  See 
note  [s]  to  Duppa  v.  MayOf  1  Wm»,  Saund,  288  c.  Oldershaw  v.  Holtf 
12  A,  i  E.  590. 

(d)  See  Hall  y.  Burgess,  5  B,  ^  C,  332. ;  Grimman  y.  Legge,  8  B. 
jr  C  324. ;  Slack  y.  Sharpe,  B  A.  4;  E.  366. 
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WiedneMdatf, 
Jlpril  21st. 

Declaration 
stated  that  de- 
fendant bad 
sold  plaintiff 
eighteen 
pockets  of  Kent 
hops  at  the  price 
of  5il  per  cwt, 
but  failed  to 
deliver  accord- 
ing to  promise. 
Issue  being 
joined  on  Non 
assumpsit,  it  ap. 
peared  that  the 
contract  was  in 
writing,  as  fol- 
lows:  5oU  18 
pockets  JTent 
hops,  «/  lOOf..* 
and  that  a 
pocket  con- 
tained more 
than  a  cwt. 

Held,  that 
CTidence  might 
be  given  to 
shew  that,  by 
usage  of  the 
hop  trade, 
a  contract  so 
worded  was 
understood  to 
mean  5L  per 
cwt. 


Spicer  against  Cooper. 

A  SSUMPSIT.  The  declaration  stated  that  hereto- 
fore, to  wit  on  &c.,  the  plaintiff,  at  the  request  of 
the  defendant,  bargained  with  defendant  to  buy  of  him, 
and  defendant  sold  to  plaintiff^  divers  goods,  to  wit 
eighteen  pockets  of  KerU  hops,  at  the  price  of  51.  for 
each  cwt.,  to  be  delivered  by  defendant  to  plaintiff  in  a 
reasonable  time,  and  paid  for  by  plaintiff  to  defendant 
at  the  expiration  of  three  months'  credit.  Averment  of 
mutual  promises,  that  a  reasonable  time  had  elapsed, 
and  that  plaintiff  was  always  ready  to  receive  the  hops» 
and  pay  &c.;  and  of  request  by  plaintiff  to  defendant  to 
deliver.  Breach,  non-delivery  of  the  hops  by  defendant, 
and  that  defendant  wrongfully  discharged  plaintiff  from 
performing  his,  plaintiff's,  promise. 

Pleas.     1.  Non  assumpsit.     Issue  thereon. 

2.  That  plaintiff  was  not  ready  to  accept  &c.,  or  pay 
&c.,  nor  did  defendant  discharge  &c.     Issue  thereon. 

On  the  trial,  before  Tindal  C.  J.,  at  the  last  Cambridge^ 
shire  assizes,  the  following  written  contract  was  proved 
by  the  plaintiff  to  have  been  signed  by  the  defendant 

«  Sold  Mr.  Waite  Spicer  of  S.  Walden. 
18  Pos.  Kent  hops  as  under,  July  2Sd,  1840. 
10  Pos.  Burton  East  Kent,  1839. 
8  Pos.  Springet  Goudhurst  Kent, 

delivered. 
Qn.  Allowances  &  8  Months'  credit. 

John  Cooper,  BonvorthJ" 

It  appeared  that  a  pocket  of  hops  contained  more 


1  5. 

f,  1839.  J  at  100. 
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than  one  cwt,  and  that  defendant  had  proposed  to  de-     New  Senet, 

184K 
liver  the  hops  at  1005.  for  such  pocket ;  but  the  plaintiflf [___ 


offered  parol  evidence  to  shew  that,  in  the  hop  trade,        Spiokr 
such  a  contract  was  understood  to  mean  100s.  per  cwt.        Coopi*. 
The  defendant's  counsel  objected  to  the  receipt  of  this 
evidence;  but  the  Lord  Chief  Justice  admitted  it,  giving 
leave  to  move  for  a  nonsuit.     Verdict  for  plaintiff  on 
both  issues. 

Kelly  now  moved  accordingly  {a).  This  was,  on  the 
face  of  it,  a  contract  for  5/.  per  pocket,  which  is  a  dif- 
ferent quantity  from  a  cwt.:  there  was,  therefore,  a 
variance.  The  contract  is  clear,  and  cannot  be  altered 
by  parol  evidence.  If  it  be  not  clear,  it  is  the  case  of  a 
patent  ambiguity,  which  cannot  be  explained  by  parol 
testimony.  In  Greaves  v.  Ashlin  (b)  Liord  Ellehborough 
would  not  admit  parol  evidence  of  the  usage,  in  a  par- 
ticular trade,  to  consider  a  certain  condition  as  to  time, 
not  expressed  in  the  written  contract,  to  be  incorporated 
in  it.  Stead  v.  Dawbcr  {c)  shews  that  the  time  in  a 
written  contract  cannot  be  verbally  enlarged :  and  that 
case  was  confirmed  in  Marshall  v.  Lynn  (d).  In  Doe 
dem.  Hiscocks  v.  Hiscocks{e)  a  devise  was  to  the  de- 
visor's grandson  John  //.,  eldest  son  of  the  testatorh  son 
John  H. ;  and,  it  appearing  that  the  son  John  H.  had  a 
son  by  a  first  wife,  named  Simony  and  another  son  by  a 
second  wife,  named  John^  evidence  was  admitted  of  the 
instructions  given  by  the  c^visor  for  his  will,  and  of 
his  declarations,  to  shew  which  grandson  was  meant : 

(a)  Before  Lord  Denman  C  J.,  PaUesoUf  H^illiamt,  and  Coleridge  Js, 

(6)  3  Campb.  426.  (c)  10  A,  j;  E.  57. 

(d)  6  Af.  J-  fT.  109. 

(0  5  M.  i  W.  363.     See  Doe  dem,  jllten  v.  AUen,  12  A.  i  E,  451. 
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but  the  Court  of  Exchequer  held  that  such  eyidence 
ought  not  to  have  been  received,  inasmuch  as  the 
ambiguity  disclosed  itself  upon  the  application  of  the 
words  of  the  devise  to  the  existing  facts,  and  was  there- 
fore in  the  nature  of  a  patent  ambiguity,  which  could 
not  be  explained  by  extrinsic  evidence  of  the  devisor's 
intention.  [Lord  Denman  C.  J.  referred  to  Smith  t. 
Wilson  {a). -^ 

Cur.  adv.  vuU, 


Lord  Denman  C.  J.,  in  this  term  (April  23d),  de- 
livered the  judgment  of  the  Court. 

In  this  case  the  contract  was  either  simply  ^^at  1005.," 
in  which  case  evidence  was  admissible  to  explain  in 
what  sense  such  words  are  used  in  the  trade ;  or  it  is  a 
perfect  contract  at  ^'  1005.  per  pocket;"  in  which  case 
evidence  is  admissible  as  to  the  sense  in  which  the  trade 
understand  the  word  ^*  pocket "  so  used.  Therefore,  in 
either  view,  there  should  be  no  rule. 

Rule  refused* 

(a)  3  B,  ^  A(L  728.  See  Gayton  v.  Gregson,  5  A,  ^  E.  303.  Bold 
V.  Jtayner,  1  M.  ^  W,  S43.     Huichison  ▼.  Bowker,  SM.f^W.  535. 


Thundoy, 
April  22du 


Doe  on  the  demise  of  Cozens  against  Cozens. 


When,  after  a     T^HIS  ejectment  was  tried  before  Williams  J.,  at  the 

verdict  for  de-       JL 

fendont  in  eject-  Oxfordshire  Summer  Assizes,  1839,  when  a  verdict 

menty'a  rule 

nisi  for  a  new     was   found   for   the  defendant      In  Michaelmas  term, 
obtained,  and      I8S9  (November  8th),  Carrington  obtained  a  rule  nisi 

afterwards,  and 

before  cause  shewn,  the  lessor  of  the  plaintiff  dies,  and  the  rule  is  supported  bj  a  partj  pro- 
fessing to  represent  the  interest  of  the  late  lessor, 

Quare,  whether,  if  the  rule  be  made  absolute,  the  Court  will  impose  the  condition  that 
defendant  shall  haVe  security  for  costs  ? 


IV.  VICTORIA. 

for  a  new  trial*  After  this,  the  lessor  of  the  plaintiff 
died.  A  summons  was  then  taken  out,  calling  on  the 
attorney  for  the  plaintiff  to  shew  cause  why  the  case 
should  not  be  struck  out  of  the  new  trial  paper.  This 
was  abandoned ;  and  another  summons  was  taken  out, 
calling  on  the  attorney  to  shew  cause  why  proceedings 
should  not  be  stayed  till  security  was  given  for  costs  {a). 
On  the  hearing,  before  Williams  J.,  at  chambers,  the 
learned  Judge  suggested  that  the  point  should  be  raised 
when  cause  was  shewn  against  the  rule  for  a  new  trial. 
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Ludlow  Serjt.  now  shewed  cause,  and  insisted  that, 
if  the  rule  for  a  new  trial  were  made  absolute,  it  could 
be  only  on  security  being  given  for  costs :  but  he  ad- 
mitted that  perhaps,  in  strictness,  the  action  would  not 
abate,  as  it  could  not  be  said  that  the  nominal  plaintiff 
had  died.  [Lord  DenmanC  J.  asked  if  cause  was  shewn 
on  behalf  of  any  one  representing  the  interest  of  the  late 
lessor  of  the  plaintiff.  Carrington  stated  that  he  was  so 
instructed.]  Ludlow  Serjt.  then  proceeded  to  shew  cause 
on  the  merits,  but  was  stopped  in  his  argument  by  the 
Court  (6).  Carrirtglon  was  heard  in  support  of  the  rule, 
which  was  discharged  (c). 

(a)  See  Thrustout  dem.  Turner  v.  Grey,  2  Str,  1056. 

(6)  Lord  Denman  C.  J.,  Patteson,  WUliamt,  and  Coleridge  Js. 

(c)  The  question  was,  if  the  learned  Judge  was  justified  in  leav- 
ing it  to  the  jury  to  say  whether  a  party  holding  had  done  so  ad- 
versely. The  party  was  stepmother  to  the  lessor  of  the  plaintiff ;  and  it 
was  suggested  that,  as  against  her,  it  might  be  said  that,  although  not 
privy  in  blood,  she  held  as  guardian  in  socage ;  but  the  Court  answered 
that  in  this  case  the  lessor  of  the  plaintiff  had  treated  her  as  a  trespasser, 
and  therefore,  at  any  rate,  could  not  insist  that  ^e  had  assumed  the  cha- 
racter of  guardian,  so  as  to  shut  the  question  out  from  the  jury. 
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Saturday,         xiic   QuEEN  agattist  The  Inhabitants  of  All 

4pn/ 24th.  ^*'  G 

Saints,  Newcastle-upon-Tyne. 

It  is  no  ground  ^^N  appeal  against  an  order  of  two  justices,  removing 

for  quashing         ^-^  , 

an  order  of  re-  *^  Isabella  TumbuUj  wife  of  Gilbert  Tumbtdl^.  and 

removes  a  her  son  Bjcbert^^  from  the  township  of  Tynemouthj  NoT" 
Ei^g  settles  °  thumberland^  to  the  parish  of  All  Saints^  Ne:Dcaslle'Upan* 
n«ndenT^r  ^3/^^9  ^^^  sessions  confirmed  the  order  of  removal, 
each  other.        «  subject  to  a  case :  Whether  Isabella  TumbuUy  wife  of 

Gilbert  TurnbuU,  and  her  son  Robert^  having  each  in- 
dependent and  different  settlements,  can  legally  be  in- 
cluded in  and  removed  by  the  same  order." 


BayUy  was  called  upon  by  the  Court  to  state  his 
objection  to  the  order  of  sessions.  In  ChevAon  v. 
Compton  Martin  {a)  it  was  held  that  *^  the  removal  of 
two  femilies  by  one  order  is  ill;"  and  here  the  paupers 
stand  in  the  situation  of  distinct  families,  having  ac- 
quired distinct  settlements.  The  difficulty  there  sug- 
gested as  to  costs,  if  one  removal  were  good  and  the 
other  bad,  would  probably  arise  here.  [Lord  Deu" 
man  C  J.  Suppose  a  child  were  removed  with  the 
parents  as  part  of  their  family ;  it  might  be  shewn  by 
evidence  that  the  child  was  emancipated  and  had  a  dif- 
ferent settlement  from  theirs ;  but  that  would  not  be  an 
objection  to  the  whole  order.  Part  of  the  order  might 
be  quashed ;  and  I  see  no  difficulty  in  apportioning  the 
costs.] 

(a)  1  Stra,  471. 
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Ingham,  in  support  of  the  orders.  It  seems  that 
Chewton  v.  Compton  Martin  {a)  was  not  much  consi" 
dered,  and  that  the  Court  wished  to  refer  the  case  to 
the  Judge  of  assize.  The  present  form  of  removal  is 
unusual,  but  not  without  precedent.  It  is  evidently  re- 
cognised in  Rex  v.  Heptonstall  {b)  and  Rex  v.  Ufculm{c). 
No  real  difficulty  could  arise  as  to  costs.  Under  stat 
4  &  5  f^4.  c.  76.  5.  81.,  the  notice  of  appeal  would 
shew  what  part  of  the  order  it  was  intended  to  dispute ; 
and  no  costs  would  be  incurred  as  to  any  other  part 


New  Seria, 
1841. 

The  Q^ciN 

▼. 
The  Inhabit. 

ants  of 
All  Saimts. 


Bayleyj  control.  Stat.  4  &  5  f^  4.  c.  76.  s.  79.  en« 
acts,  that  ^^  no  poor  persofi  shall  be  removed  or  remov- 
able, under  any  order  of  removal,**  without  notice  as 
there  directed.  This  shews  that  the  legislature  did  not 
contemplate  the  removal  of  several  parties,  having  inde- 
pendent settlements,  by  one  order;  and  sect.  109,  where 
it  explains  the  word  ^^  person,"  does  not  warrant  inter- 
preting it  in  the  plural. 

Lord  Denman  C.  J.  The  expression  **  no  person " 
necessarily  includes  the  plural.  It  is  not  very  expedient 
to  change  the  usual  form  of  proceedings :  but,  if  we  are 
called  upon  to  decide  that  such  an  order  as  this  must 
necessarily  be  bad  in  point  of  law,  I  cannot  say  that 
it  is. 

Patteson,  Williams,  and  Wightman  Js.  con- 
curred. 

Orders  confirmed. 


(a)  1  Stra.  471. 
(c)  Burr.  S,  C  138. 


(6)  Burr,  S.  C.  88. 
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Monday, 
Jpril  26tb. 


Doe  on  the  demise  of  Thomas  Davies  against 

David  Davies. 


Devise  (before 
Stat.  7  IT.  4.  ^ 
1  Vict,  c  26.) 
of  lands  to 
2>.  and  J., 
their  heirs  and 
assigns  for 
ever,  on  trust 
that  testator's 
wife  should 
hold  and  enjoy 
for  her  life, 
on  the  further 
trust  that  T. 
should  hold 
during  his 


■pjECTMENT  for  messuages,  lands,  &c.,  in  the 
parish  of  Uanverclt/dogc^  Cardiganshire :  declara- 
tion of  July  17th,  1838.  On  the  trial,  before  Gttmey  B., 
tX  the  Cardigan  Summer  assizes,  1839,  the  material 
facts  appeared  to  be  as  follows. 

Rees  Evansy  by  his  will,  dated  14th  May  1802  (after 
directing  that  funeral  expenses  and  expenses  of  probate 
should  be  first  paid  by  his  executrix  out  of  his  person- 
alty), devised  all  his  messuages,  lands,  tenements,  and 
tolthepayment  Other  real  estate  situate  in  the  county  of  Cardigan^  to 
to  tntato"^^  *^^^''  Davies  and  Thomas  Jones,  their  heirs  and  assigns, 
nephew  A ;  the  cc  To  hold  unto  the  said  John  Davies  and  Thomas  Jones, 

wife  and  T.,  ' 

during  their 
respective  lives, 

to  cut  as  much   for  the  Several  ends,  intents,  and  purposes  hereinafter 

timber  as  might 
be  necessary 

the  farms;  and,  intent  and  purpose  that  Anne,  my  beloved  wife,  shall 
after  the  de-       ^^^  ^^y  have,  hold,  occupy,  possess,  and  enjoy  all  and 

ceases  of  the 

wife  and  T.,  to  the  use  of  the  trustees  and  their  assigns  in  trust,  and  devise  to  the  nephew 
R,  and  his  heirs,  and,  for  want  of  such  issue,  to  the  use  of  the  trustees  and  their  assigns, 
*'  in  trust  to  preserve  the  uses  and  remainders  from  being  'defeated  ;**  and,  from  and  for 
want  of  such  issue,  to  the  testator's  nephew  M,,  and  his  heirs;  and,  for  want  of  such  issue, 
to  the  testator's  other  nephews  successively,  and  their  respective  heirs  and  assigns ;  and, 
furthermore,  on  the  trust  that  the  trustees,  their  heirs  or  assigns,  should,  by  mortgage  or 
demise  of  the  real  estate,  or  from  the  rents  and  profits,  or  by  such  other  ways  and  means 
as  they  should  think  fit,  raise  and  levy,  or  borrow,  on  the  said  real  estate,  80/.,  and  pay 
and  apply  the  same  to  that  amount  of  testator's  just  debts  "  contracted  by  **  him  **  and  laid 
on  certain  purposes."     Testator  appointed  his  wife  executrix. 

Held  that  the  trustees  took  the  immediate  legal  fee,  not  determinable  on  the  payment  of 
the  80/1 ;  the  words  of  devise  being  sufiScient  to  give  a  fee,  and  no  intention  appearing  by 
the  other  provisions  of  the  will  to  determine  the  estate  at  any  particular  period. 

The  will  was  made,  and  the  testator  died,  in  1802.  The  widow  married  again.  In  1818 
the  surviving  trustee  conveyed  the  premises  to  her  husband.  The  widow  died  in  1833. 
Ejectment  was  brought  hy  T,  against  the  husband  in  1838. 

Held  that,  on  these  facts,  coupled  with  the  terms  of  the  will,  a  jury  could  not  presume 
that  the  trustees  had  reconveycd  the  estate ;  and  that  tlic  action  could  not  be  maintained. 


their  heirs  and  assigns  for  ever,  upon  trust,  and  to  and 


mentioned,"  &c. ;  '^  that  is  to  say,  upon  trust  to  the 
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singular  the  messuage^  tenement,  lands,  and  premises,"     2few 
&c.  (describing  the  parcels,  which  comprised  the  pre-  


mises  now  in  dispute),  "  for  and  during  the  term  of  her      ^"  ^®'"' 
natural   life,  without   any   interruption "  &c.      '^  And  ▼• 

upon  this  further  trust,  and  to  the  further  intent  and 
purpose,  that  Thomas  Davies^  (the  lessor  of  the  plaintiff), 
*^  the  nephew  of  my  said  wife,  may  have,  hold,  occupy, 
possess,  and  enjoy  all  and  singular  the  above  mentioned 
messuages,  tenements,  lands,  and  premises  to  him  and 
his  assigns,  for  and  during  the  term  of  his  natural  life, 
without  any  interruption  whatsoever,  subject  neverthe- 
less to  the  payment  of  an  annuity  of  4/»  of  lawful  money, 
clear  of  all  deductions  whatsoever,  unto  Bees  Morgan 
my  nephew,  and  son  of  John  Morgan^  of  &c*,  ^^  and 
payable  half  yearly  on  the  29th  day  of  September  "  &&, 
"  in  equal  portions,  the  first  payment  thereof  to  begin 
and  to  be  made  on  such  of  the  days  as  shall  first  or 
next  happen  when  he  comes  to  possession  after  my  de- 
cease :  and  to  the  further  intent  or  purpose  that  the  said 
Ajme,  my  wife,  and   Thomas  DavieSj  during  their  re- 
spective lives,  may  and  shall  cut  on  the  premises  afore- 
said as  much  wood  and  timber  as  shall  be  necessary  for 
the  use  of  the  farms  on  the  premises  aforesaid :  and,  for 
and  concerning  the  before  mentioned  messuages,  lands, 
and  premises  from  and  after  the  deceases  of  the  said 
Anne  my  wife  and  the  said  Thomas  DavieSj  then  to  the 
use  and  behoof  of  the  said  John  Davies  and  Thomas 
Jones^  and  their  assigns,  in  trust,  and  I  give  and  devise 
the  same  unto  my  said  nephew  JRees  Morgan,  his  heirs 
and  assigns  for  ever,  and,  for  want  of  such  issue,  to  the 
use  and  behoof  of  the  said  John  Davies  and  l^homas 
JoneSy  and  their  assigns,  in  trust  to  preserve  the  uses 
and  remainders  from  being  defeated  :  and,  from  and  for 
want  of  such  issue,  to  the  use  and  behoof  of  David 
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Fobme  L  Morgan^  eldest  son  of  the  said  John  Morgan,  his  heirs 

1841 
*  and  assigns  for  ever :  and,  for  want  of  such  issue,  to  the 


J>os  dem.  other  sons  of  the  said  John  Morgan,  considering  the 
seniority  of  age  and  priority  of  birth  to  be  first  taken, 
and  to  their  respective  heirs  and  assigns  for  ever,  one 
after  the  other  as  aforesaid :  And,  furthermore,  and  upon 
this  trust  and  the  further  intent  and  meaning,  that  the 
said  John  Davies  and  Thomas  Jones,  their  heirs  or  as- 
signs, do  and  shall,  by  mortgage  or  demise  of  my  said 
real  estate,  or  from  the  rents,  issues,  and  profits  thereof, 
or  by  such  other  ways  and  means  as  my  trustees  shall 
think  fit,  raise  and  levy,  or  borrow  and  take  up  at  in- 
terest, on  the  said  real  estate^  the  sum  of  80/1  of  lawful 
money,  and  do  and  shall  pay  and  apply  and  dispose  of 
the  same  to  that  amount  of  my  just  debts  contracted  by 
roe  and  laid  on  certain  purposes."  The  testator  ap-* 
pointed  Anne  his  wife  sole  executrix. 

The  testator  died  soon  after  the  date  of  his  will.  The 
lessor  of  the  plaintiff  claimed  under  the  devise  to  him 
therein  contained.  Soon  after  the  testator's  death,  his 
widow  married  the  defendant.  She  died  in  18SS.  On 
4th  August  1818,  John  Davies,  the  only  trustee  then 
surviving,  joined  in  a  deed  for  making  a  tenant  to  the 
prsscipe  of  the  premises  in  question,  and,  on  28th 
August  1818,  a  recovery  of  them  was  suffered  to  the 
defendant,  who,  with  the  testator's  widow,  resided  upon 
them  till  within  a  short  time  of  her  death,  and  who  still 
continued  to  hold  them.  They  were  stated,  on  the 
trial,  to  be  worth  between  SO/,  and  40/.  a  year. 

The  learned  Judge  directed  a  nonsuit,  giving  leave 
to  move  to  enter  a  verdict  for  the  plaintiff. 

Evans,  in  Michaelmas  term,  1839,  moved  accordingly, 
contending  that  the  recovery  was  of  no  effect,  for  that 
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the  trustees  under  Rees  Evan^s  will  did  not  take  a  legtH     N^  ^"tM. 

-1841* 
estate  in  fee ;  that>  if  they  took  a  legal  estate,  it  would  * 


determine  when  the  debt  of  80^  was  paid ;  or  that  they     -^^  ^«"- 
must  be  presumed  to  have  reconveyed,  the  purposes  of  ▼• 

the  trust  having  been  fulfilled.  It  was  agreed  at  the 
trial  that,  on  this  last  point,  the  Court,  if  the  case  were 
discussed,  should  have  the  same  liberty  as  a  jury  to 

» 

form  presumptions.     A  rule  nisi  was  granted. 

Wilson  and  £.  V.  fVilliams  now  shewed  cause.    First, 
the  purposes  of  the  trusts  required  that  the  trustees 
should  take  the  legal  estate  in  fee ;  and  both  the  terms 
of  devise  to  them,  and  the  whole  context  of  the  will, 
shew  that  they  did  so.     They  were,  ^^  by  mortgage  or 
demise  of"  the  ^'  real  estate,  or  from  the  rents,  issues, 
and  profits  thereof,  or  by  such  other  ways  and  means 
as"  they  should  think  fit,  to  *^  raise  and  levy,  or  borrow 
and  take  up  at  interest,  on  the  said  real  estate,  the  sum 
of  80/.,"  and  to  apply  the  same  in  payment  of  the  tes- 
tator's debts.    A  large  discretionary  authority  was  given 
them:  they  might  have  cut  timber,  or  made  the  real 
estate  available  by  mortgage  or  otherwise  to  the  dis- 
charge of  these  debts.     The  creditors  might  have  pro- 
ceeded in  equity  to  compel  them  to  mortgage.  *^  Where 
something  is  to  be  done  by  the  trustees  which  makes  it 
necessary  for  them  to  have  the  legal  estate,  such  as  pay- 
ment of  the  rents  and  profits  to  another's  separate  use, 
or  of  the  debts  of  the  testator,  or  to  pay  rates   and 
taxes  and  keep  the  premises  in  repair,  or  the  like,  the 
legal  estate  is  vested  in  them,  and  the  grantee  or  de- 
visee has  only  a  trust  estate  :'*  note  (17)  to  Jeffreson  Vi 
Morton  (a),  where  authorities  on  the  point  are  collected. 

(a)  2  JFms,  Saiind,  ]  I  b. 
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Vohmei.      Secondly,  the  evidence  negatives  any  presumption  of 
*        reconveyance.     Such  presumption  is  not  usually  made 


I>os  den.      till  after  the  expiration  of  twenty  years :  but  here  the 
▼.  recovery  was  suffered  in  1818,  the  testator  having  died 

in  1802.  Down  to  1818  there  was  no  person  to  whom 
it  was  likely  that  such  reconveyance  would  be  made» 
Trustees  are  not  usually  called  upon  to  reconvey,  unless 
by  persons  having  an  estate  in  fee :  but  the  widow  and 
the  lessor  of  the  plaintiff  were  life  tenants  only.  It 
.would  have  been  against  the  duty  of  the  trustees  to  re- 
convey  pending  the  tenancies  for  life. 

Evofis  and  NichoOf  contTk.  It  is  true  that,  where,  for 
the  purposes  of  the  will,  it  is  necessary  for  the  trustee 
to  have  a  legal  estate  in  fee,  such  estate  passes :  but, 
where  no  such  necessity  appears,  the  intention  must 
govern.  That  is  so  here.  The  intention  was  to  give  the 
trustees  either  a  mere  power,  as  in  Lancaster  v.  T^orn- 
ion  (a)  and  Doe  denu  Hampton  v.  Shotter{b) ;  or,  perhaps, 
an  estate,  subsequent  to  the  life  estates  of  the  widow  and 
the  lessor  of  the  plaintiff  The  payment  of  BQh  may 
have  been  one  which  was  to  take  place  on  the  determina- 
tion of  those  estates ;  and  the  part  of  the  devise  in  which 
the  clause  is  inserted  makes  this  probable.  The  devise 
to  the  trustees  to  preserve  contingent  remainders  is  in- 
consistent, at  any  rate,  with  a  supposition  that  the  abso- 
lute fee  was  meant  to  vest  in  them  by  the  previous 
limitations :  Doe  denu  Compere  v.  Hicks  (c)  shews  this. 
The  testator  must  have  contemplated  that  the  uses 
were  to  be  executed  in  the  lessor  of  the  plaintiff,  for  he 
charges  the  estate,  while  in  his  hands,  with  an  annuity 

(a)  2  Bwr.  10«7.  (6)  %  A,  ff  E.  905. 

(c)  7  r.  R.  433. 
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Datxsi* 


payable  by  him.    {Wightman  J.  What  estate  do  you  say     ^^ 

the  trustees  took?]  The  smallest  amount  of  estate,  if  any,  1_ 

which  would  be  necessary  for  raising  the  80/.;  and  much  ^"  *^*°** 
less  than  the  immediate  fee  would  suflSce  for  this.  It  is  not  _  ▼• 
as  if  they  had  been  directed  generally  to  pay  off  the  tes- 
tator's debts.  There  are  some  words  here,  in  the  devise 
to  Domes  and  Jones  the  trustees,  which  have  been  re- 
lied upon  where  a  fee  has  been  held  to  pass ;  but  expres- 
sions quite  as  strong  have  been  deemed  not  to  give  the 
fee,  where  a  contrary  intention  was  apparent;  Warier  v. 
Htitchinson  {a)f  and  the  remarks  on  that  case  in  Mr. 
JarmarCs  note  to  1  Powell  on  Devises^  226  (b) ;  Hawkins 
T.  Ijuscombe  {c)f  where  Harton  v.  Harton  (d)  is  com- 
mented upon  by  the  Lord  Chancellor.  But,  further,  if 
any  estate  vested  in  the  trustees,  it  would  determine 
when  the  trusts  were  satisfied ;  Doe  denu  White  v.  Simp^ 
ton  (^),  Doe  dem.  Player  v.  NichoUs  (g),  Jarman^s  note  to 
1  Powell  on  DeviseSf  225.  {b) ;  Doe  dem.  Cadc^an  v. 
Ewart  {h)j  judgment  of  the  Court  (f ),  Heardson  v.  Wil- 
liamson {k)f  Ackland  v.  Lutley  (I).  The  interest  of 
trustees,  under  a  devise  to  them  and  their  heirs,  was 
much  considered  in  Doe  dem.  Noble  v.  BoUon  {m). 
Under  the  circumstances  of  the  present  case  it  must  be 
presumed  that  the  trusts  are  satisfied.  Then,  as  to  the 
presumption  of  a  reconveyance.  A  demise  of  these 
lands  for  three  or  four  years  would  have  paid  off  the 

(a)  1  B,^  C721.    See  Wartery.  Hulchtntofh  2  Brod,  jr  S.  349. 
(6)  Sd  ed.  (c)  2  Swarut,  S75.  S91. 

(rf)  7  T.  R.  65i,  (0  5  East,  162. 

ig)  I  B.  ^a  836.  (*)  7  J.^E.  636. 

(»)  7  ^.  j-  £.  666—670.  (*)  1  JTon,  33. 

{[)  9ji.  i  E.  879. 

(m)  l\  ui.  ff  E,  188. ;  and  see  Barker  y.  Greenwood,  4  M.^  if.  42!., 
there  cited. 
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Voiuine  /.      802» :  and  the  G>urt  will  presume  that,  after  the  lapse 

^  of  sixteen  years,  this  had  been  done.     Ordinary  debts 

DoKden.      (and  the  will  does  not  point  out  any  others)  would 
▼.  have  been  barred  by  the  Statute  of  Limitations.     [Po^- 

tesan  J.  A  reconveyance  has  been  presumed  where  the 
devise  was  for  certain  purposes,  to  be  accomplished 
within  a  limited  periodi  and  which  have  been  so;  but 
is  there  any  instance  of  such  a  presumption  where  a  fee 
was  given  in  the  first  instance  ?]  Evatis  admitted  that 
he  did  not  rely  so  much  on  this  point  as  on  those  which 
he  had  previously  argued. 

Lord  Denman  C.  J.  On  the  first  question,  I  am  of 
opinion  that  the  trustees  could  take  no  other  estate  than 
a  legal  estate  in  fee.  The  premises  are  devised,  haben* 
dum  to  Jdin  Davies  and  Thomas  Jones^  their  heirs  and 
assigns  for  ever.  Estates  for  life,  with  some  large  powers, 
are  then  given  to  the  testator's  widow  and  son.  The 
limitation  which  follows,  to  the  trustees,  to  preserve 
contingent  remainders  is  a  strange  provision  if  tlie  ab* 
solute  fee  is  given  to  them.  This  last  objection  can 
be  got  rid  of  only  by  saying  that  the  will  is  that  of  an 
ignorant  person.  But  then  the  testator  directs  that  the 
trustees  do  and  shall,  not  by  sale,  but  ^^  by  mortgage 
or  demise  of  my  said  real  estate,  or  from  the  d^nts, 
issues,  and  profits  thereof,  or  by  such  other  ways  and 
means  as  my  trustees  shall  think  fit,  raise  and  levy,  or 
borrow,"  80/.  on  the  real  estate,  and  pay  and  apply  the 
same  to  that  amount  of  his  just  debts;  giving  them 
the  option  of  all  modes  but  sale,  and  not  specifying 
any  time  within  which  the  payment  shall  be  made. 
The  words  ^^  pay  and  apply  and  dispose  of  the  same 
to  that  amount  of  my  just  debts,"  &c.  are  vague,  but 
might  perhaps  be  understood  by  the  devisor  and  trustees. 
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This  clause  as  to  the  raising  of  money,  coining  after 
the  more  ambiguous  parts  of  the  will,  leaves  no  doubt 
that  the  trustees  were  intended  to  have  a  full  dominion 
over  the  property.  As  to  the  determination  of  the 
trust  estate,  I^do  not  mean  to  throw  doubt  upon  the 
cases  on  that  subject ;  but  the  language  used  in  some  of 
them  goes  too  far,  when  it  suggests  that,  if  lands  be 
devised  in  trust  for  particular  purposes,  the  estate  of 
the  trustee  ceases  on  performance  of  the  trusts,  or 
when  they  can  no  longer  be  performed,  in  whatever 
terms  the  devise  may  have  been  framed.  Holroyd  J. 
said  rightly  {a)  that,  where  there  are  no  words  in  the 
will  which  give  the  trustees  any  estate  beyond  the  time 
during  which  the  trust  is  to  be  performed,  there  the 
case  fails  within  the  general  rule,  that  a  trust  estate  is 
not  to  continue  beyond  the  period  required  by  the 
purposes  of  the  trust  And  that  must  mean  a  restricted 
period,  and  not  any  length  of  time  during  which  it 
may  be  said  that  the  trusts  are  in  a  course  of 
performance.  In  Doe  dem,  Shelley  v.  Edlin{b)  and 
Doe  dem.  Cadogan  v.  Ewart  (c)  this  Court  narrowed 
the  rule,  of  holding  the  trust  estate  to  determine  after 
the  time  for  performance  of  the  trusts,  in  the  manner 
which  I  now  suggest  as  the  proper  one,  namely,  to  the 
case  in  which  that  restriction  is  consistent  with  the  words 
of  the  instrument,  and  the  apparent  intention  of  the 
maker.  Here  the  words  and  apparent  intent  do  not 
agree  with  such  a  construction.     Then,  are  we  to  pre- 


New  Series. 
1841. 

Doe  dem. 
Daties 

V. 

Datxks. 


(a)  See  Doe  dem.  Flayer  y.  NickoUsy  I  B,^  C.  344. 

(6)  4  A,^  E,  582.  589.  His  Lordship  here  observed  that,  although 
the  observations  delivered  by  the  Lord  Chief  Justice  in  that  judgment 
are  made  in  the  first  person  singular,  it  was  the  judgment  of  aU  tha 
Judges  who  heard  the  case,  and  was  drawn  up  by  Mr.  Justice  IMtledale, 

(c)  1  A.^  E.  636.  666. 


VOL.  I.    N.  S. 
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sume  a  reconveyance  ?  I  am  of  opinion  that  we  cannot' 
On  the  facts  before  us  I  should  have  told  a  jury  that 
if  there  had  been  a  reconveyance  it  would  probably 
have  appeared,  and  that  they  ought  not  to  pre- 
sume it 

Patteson  J.  Doe  dem.  Shelley  v.  Edlin  (a)  and 
Doe  dem,  Cadogan  v.  ExDart  (b)  lay  down  what  the 
Court  has,  after  much  consideration,  determined  on 
review  of  the  previous  cases.  If  the  devise  be  for  pur- 
poses which  are  to  last  only  for  a  certain  time,  the 
use  of  the  word  "  heirs "  will  not  give  a  fee ;  the 
devise  will  be  cut  down  to  the  time  necessary  for  the 
purposes.  But,  if  a  fee  be  given  in  terms,  with  trusts 
which  by  their  nature  extend  over  an  indefinite  time, 
it  is  not  so :  if  no  particular  time  can  be  fixed  at  which 
the  trusts  shall  end,  the  estate  cannot  be  cut  down. 
Here  the  trustees  are  to  raise  80/.  by  mortgage  or  de- 
mise of  the  real  estate,  or  from  the  rents  and  profits,  or 
by  such  other  ways  and  means  as  they  shall  think  fit; 
it  is  not  said  when  the  sum  is  to  be  raised  and  paid ; 
and,  if  they  can  deal  with  the  legal  estate  in  part  for 
this  purpose,  and  we  cannot  say  what  part,  they  must 
have  the  whole. 

Williams  J.  The  estate  being  given  to  the  trustees 
for  particular  purposes,  it  cannot  be  deemed  imma- 
terial what  terms  are  used  in  giving  it  If  the  words 
are  such  as  pass  a  fee,  it  lies  upon  those  who  contend 
for  a  less  estate  to  cut  down  their  import.  It  is  true, 
according  to  cases  which  have  been  cited,  that  the 
word    "heirs"   is  not  decisive,  if  the  purpose  of  the 


(a)  4  ^.  4r  £.  582. 


(6)  1  A,^E,  636. 
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devise  clearly  cuts  down  the  estate.  But  that  is  not  so 
here.  The  devise  to  the  trustees  in  the  first  instance 
clearly  gives  a  fee ;  and,  if  the  subsequent  clauses  are 
uncertain,  the  estate  ought  not  to  be  cut  down  (a). 

Rule  discharged  (&)• 

(a)  Wighiman  J.  had  left  the  Court. 

(b)  See  Stat.  7  IT.  4.  &  1  Vict.  c.  S6.  s,  31. 
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WiNTLE  against  Freeman,  Esquire. 
This  case  is  reported,  \\  AnSf  E.  539. 


MondMf^ 
JprU26ih. 


Webber  against  Richards. 


Monday, 
April  26th. 


THIS  cause  was  tried   before  Colondge  J.,  at   the  In  trespass 
quare  clausum 

Devotishire  Summer  assizes,  1839,  when  a  verdict  fregit ;  declare- 
was  found  for  the  plaintiflT.  In  Michaelmas  term,  1839,  abuttals;  pleas, 
Bompas  Serjt.  obtained  a  rule  for  a  new  trial.  Cause  NotposswsS; 
was  shewn  (a)  on  an  earlier  day  in  this  term  J?"^**^°' 
(April  22d\    by    £rfe,   Bere,    and   Montague  Smith  ;  ^^ugh  he  vfiU 

^    ^  'f  °  not  be  defeated 

and  J.  Greenwood  supported  the  rule.     The  facts  and  by  a  minute 

variance  in  one 
of  sereral  particulars  in  the  description  of  the  abuttals,  must  shew  that  the  close  in  which 
the  trespass  was  committed  is  faithfully  described  in  substance  so  as  to  give  the  defendant 
full  information. 

This  rule  was  held  not  to  have  been  complied  with,  where  the  locus  in  quo  was  de- 
scribed in  the  declaration  as  abutting,  landwards  and  towards  the  north,  in  parts  respect- 
ively, on  five  places  successively  named,  and  seawards  on  low  water  mark«  and  it  appeared 
that  the  locus  in  quo  was  in  contact  with  only  one  of  the  five  places  named,  and  was 
separated  from  the  other  four,  which  lay  landwards  and  towards  the  north,  by  a  strip  of 
land,  being  the  fifth  place  named. 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  fVUtiatfis,  and  Coleridge  Js. 
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KewSeria.     arguments  will  sufficiently  appear  from  the  judgment. 
The  argument  was  not  finished ;  but  on  this  day  Lord 


^''***       Denman  C.  J.  stated  that  the  Court  did  not  think  it 
necessary  to  hear  counsel  further  in  support  of  the  rule. 
In  the  vacation  after  this  term  {May  10th), 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court. 

This  was  a  rule  for  a  new  trial.  The  action  was  in 
trespass ;  and,  the  first  two  pleas  being  Not  guilty,  and 
Not  possessed,  the  question  is,  whether  the  dose  in 
which  the  trespasses  are  laid  is  properly  described  in 
the  declaration.  The  description  is  as  follows.  ^  A 
certain  close  of  the  plaintiff,  situate  and  being  in  the 
parish  of  Georgeham^  in  the  said  county  of  Daxm^  being 
part  of  the  sea  beach,  and  lying  between  high  water 
mark  and  low  water  mark  there,  and  abutting,  land- 
wards and  towards  the  north,  in  part  upon  a  certain 
kiln  of  the  plaintiff  in  the  occupation  of  one  John 
Brayley^  in  other  part  upon  certain  land  of  the  plain- 
tiff in  the  occupation  of  the  said  John  Brayley^  in 
other  part  upon  a  certain  road  called  Middleborough 
Lane  otherwise  FreshmeU  Lane,  in  other  part  upon  a 
certain  messuage  and  premises  in  the  occupation  of 
Robert  Bragg,  and,  in  the  remaining  part,  landwarda 
and  towards  the  north,  upon  a  certain  estate  of  the 
defendant  called  Middleborough  ;  and  abutting  seawards 
on  low  water  mark ;  all  in  the  parish  and  county  afore- 
said.'' 

Upon  the  opening  of  the  case,  it  appeared  that  the 
action  was  brought  for  the  erection  of  a  lime  kiln,  the 
making  a  cart  road  across  the  sea  shore  to  the  sea,  and 
the  placing  some  heaps  of  lime  stone  (the  cargo  of  a 
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vessel)  on  the  soil  between  high  and  low  water  mark.     New  Serin. 


From   the  evidence,   the   tract   in   which   the  alleged '__ 

trespasses  were  committed  was  shewn  to  be  near  the  Wkbuk 
sea,  on  the  north  of  which  the  land  was  divided  into  Richakm. 
two  farms;  the  easternmost  belonging  to  the  plaintifi^ 
and  in  the  occupation  of  John  Brayleyj  that  on  the 
west  Belonging  to  the  defendant,  and  called  Middle^ 
borough :  these  farms  were  separated  by  the  lane  called 
Middleborough  Lane^  or  Freskwell  Lane^  running  north 
and  south.  South  of  these  farms  was  a  strip  of  shingle 
and  rock  between  them  and  the  high  water  mark.  The 
lime  kiln  of  the  plainti£P  was  built  on  the  edge  of  his 
farm  in  the  occupation  of  Brayley ;  that  alleged  to 
have  been  built  by  the  defendant  was  in  a  correspond- 
ing situation  on  the  edge  of  the  Middleborough  farm. 
The  road,  charged  to  have  been  made,  was  formed  in 
continuation  of  the  Middleborough  Lane  to  the  high 
water  mark,  across  the  strip  of  rock  and  shingle ;  the 
lime  stone  had  been  deposited  between  high  and  low 
water  mark,  in  front  of  the  plaintiff's  farm. 

Upon  this  state  of  facts,  the  judge  told  the  jury  that 
the  plaintiff  was  limited  to  the  proof  of  trespasses  be- 
tween high  and  low  water  mark,  and  therefore  put  out 
of  their  consideration  the  building  of  the  lime  kiln  and 
the  making  of  the  road,  unless  any  part  of  it  should 
appear  to  have  been  carried  below  high  water  mark. 
And  this  ruling  was  acquiesced  in  by  the  plaintiff.  The 
judge  added  that,  although  the  plaintiff  could  shew  no 
trespass  committed  in  a  close,  between  high  and  low 
water  mark,  with  its  abuttals  corresponding  in  every 
particular  with  the  description  in  the  declaration  (as, 
for  example,  no  such  close  could  be  shewn  abutting 
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any  where  on  the  plaintiff's  lime  kiln),  still,  if  there 
was  such  a  correspondence  in  the  most  numerous  and 
important  details  as  made  it  clear  that  the  defendant 
could  not  be  misled,  he  thought  that  would  be  sufficient. 
The  attention  of  the  jury  was  therefore  directed  to  two 
questions  of  fact,  whether  the  space  between  high  and 
low  water  mark  was  the  soil  of  the  plaintifl^  and 
whether  the  strip  between  it  and  the  farms  was  also 
his.  And,  in  considering  the  present  point,  it  must  be 
taken  that  the  jury  have  rightly  found  both  these 
questions  in  favour  of  the  plaintiff. 

The  plaintiff  contends  that,  the  trespasses  in  building 
the  lime  kiln  and  making  the  road  being  laid  out  of  the 
case,  and  the  phrase  ^*  the  close  in  which  ftc"  being 
limited  to  the  place  in  which  a  trespass  is  proved,  accord- 
iug  to  the  decision  of  this  Court  in  Tapley  v.  fVainrighi  (a), 
he  has  sufficiently  satisfied  his  description  as  to  the  de- 
positing the  lime  stones,  by  shewing  that  done  on  a 
spot  between  high  and  low  water  mark,  abutting  north- 
ward on  the  plaintiff's  land,  meaning  thereby  the  strip 
of  shingle  and  rock  before  mentioned.  But  there  was 
no  evidence  to  shew  that  that  strip  was  in  the  occupation 
of  John  Brayley :  a  contrary  inference  was  rather  to  be 
drawn  from  many  parts  of  the  evidence.  Even,  how- 
ever, if  that  difficulty  were  removed,  it  would  appear 
that,  of  five  abuttals  towards  the  north,  stated  to  be- 
long to  one  entire  close,  one  only  would  have  been 
found  to  correspond  :  and,  if  we  adopt  the  ruling  of  the 
learned  Judge,  which  is  as  favourable  to  the  plaintiff  as 
can  safely  be  laid  down,  we  think  there  is  not  such  a 


(a)  SB.^Jd,  395.    On  this  point  Bond  ▼.  Downion^  ^  J,  ^  E,  26., 
was  cited  in  argument     See  Smith  v.  Roystont  8  3/.  4r  ^»  381. 
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substantial  correspondence  between  the  description  and     ^^  Smes. 
the  proof  as  secures  the  defendant  from  being  misled.       * 
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There  is«  however,  another  circumstance  to  be  borne       Webbe* 
in  mind;  that,  this  description  remaining  entire,  and      Ricuarob. 
the  verdict  being  allowed  to   stand,   there  might  be 
evidence  on  the  record  against  the  defendant  on  some 
future  day  directly  contrary  to  the  fact. 

The  case  of  Noxoell  v.  Sands  (a)  was  cited  for  the 
plaintiff  in  which  it  is  said  to  have  been  decided  that 
an  abuttal  ofi  the  south  side  on  a  mill  was  sufficiently 
proved  by  shewing  the  mill  on  that  side  of  the  close, 
although  a  highway  ran  between  them.  If  this  were 
the  whole  description,  we  do  not  agree  with  the  de- 
cision ;  it  is  probable,  however,  that  there  were  other 
corresponding  particulars,  making  the  whole  so  clear 
as  to  come  within  what  we  conceive  to  be  the  true 
rule, — tliat  the  party  is  not  to  be  turned  round  oa 
account  of  some  minute  variance  in  one  out  of  several 
particulars,  but  that  there  must  be  a  general  accurate 
correspondence  faithfully  describing  the  close  in  sub- 
stance, and  conveying  full  information  to  the  defendant 
of  the  place  in  which  he  is  alleged  to  have  committed 
the  trespass  (6). 

We  think  this  has  not  been  done  in  the  present  case, 
and  make  the  rule  absolute  for  a  new  trial. 

Rule  absolute. 

(a)  2  RoU.  Abr,  678.   Triaily  Evidence,  (A),  pi.  1. 
(a)  See  North  ▼.  Itigamettt,  9  M,  ^  JF.  249. 
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On  a  trial  as 
to  the  legi- 
timacy of  chil- 
dren begotten 
when  the  hus- 
band and  wife 
were  liring 
separately,  the 
fact  that  they 
had  oppor- 
tunities of  ac- 
cess b  not 


The  Queen  against  The  Inhabitants  of  Mans- 

FIELD. 

I^N  appeal  against  an  order  of  justices  (made  Jamuuy 
25th,  1840),  removing  Ann  Fletcher,  otherwise  Ann 
Parsons,  and  her  two  children,  Hemy  and  Elizabeth, 
from  the  parish  o(  Mansfield,  in  Nottinghamshire,  to  the 
parish  or  township  of  Tewksbury,  in  Gloucestershire, 
the  sessions  confirmed  the  order  as  to  Ann  Fletcher, 
and   discharged  it  as  to   her  children,   subject  to  the 

conclusive  of  .*.t.^  I'l  j--.l 

the  legitimacy;   opmion  of  this  Court  on  a  case,  which  was  stated  in  the 

but  the  pre-  r  n       •  i 

foUowmg  words. 

In  the  examination  on  which  the  order  of  removal 
was  founded,  the  pauper  Ann  Fletcher  alias  Ann  Par-' 
sofis,  who  was  the  only  party  examined  before  the  ma- 
gistrate, stated : 

That  she  married  her  husband  Thomas  Fletcher  by 
banns  at  Tewksbury  old  church,  in  the  county  of  Gloucesr- 
ter,  on  Christmas  day  in  the  year  1812:  that  her  said 
husband  Thomas  Fletcher  was  born  at  Tea^ishury  afore- 
said, of  parents  who  were  legally  settled  there,  and  that 
he  has  never  done  any  act  to  gain  a  settlement  in  his  own 
right :  that  about  a  year  after  her  marriage  her  said  hus- 
band deserted  her  and  came  to  live  at  Arnold,  where  the 
examinant  found  him  about  four  years  afterwards  living 
'J^rt^"by  h^  ^^^  another  woman.     Her  husband  ran  away  from  her 

husband,  who 

went  to  live  with  another  woman ;  that  the  wife,  at  the  end  of  three  or  four  years,  mar- 
ried another  man,  and  that  she  had  two  children  by  him ;  and  that,  eleven  years  after  the 
second  marriage,  she  again  cohabited  with  her  husband.  It  did  not  appear  where  the  hus- 
band was  between  the  times  of  his  deserting  and  again  cohabiting  with  his  wife. 

Held  that  the  sessions  were  not  warranted,  on  this  evidence,  in  finding  non>access  of  the 
husband  at  the  times  when  the  children  were  begotten. 

And,  therefore,  that  the  wife's  evidence  could  not  be  received  to  prove  them  illegiti- 
mate. 


sumption  of 
intercourse 
may  be  re- 
butted by  cir- 
cumstances. 

If  there  was 
an  opportunity 
of  access,  but 
the  wife  was 
notoriously 
liring  in  adul- 
tery, it  does 
not  necessarily 
follow  that  a 
child  begotten 
while  such  op- 
portunity 
eiisted  was  not 
the  husband's. 

By  a  case 
sent  from 
quarter  sessions 
on  a  question 
of  settlement, 
it  appeared 
that  a  wife  was 
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there,  and  she  h'ved  at  Arnold  three  or  four  years,  and 
latterly  has  been  residing  at  Mansfield:  that  she  has 
bad  by  her  said  husband  one  child  named  Betsey^  now 
aged  about  twenty  seven  years,  and  married,  and  re- 
siding at  BeesioHj  in  this  county,  the  last  time  this  ex- 
aminant  heard  of  her. 

That  she,  this  examinant,  about  twenty  years  ago, 
was  married  by  banns  at  Mansfield  aforesaid  to  Henry 
Young  ParsonSf  by  whom  she,  this  examinant,  has  had 
two  children,  viz.  Henry,  aged  about  nineteen  years, 
an  idiot,  and  Elizabeth^  aged  about  seventeen  years, 
who  has  very  ill  health.  That  she,  this  examinant, 
and  her  said  two  last  named  children  are  now  charge- 
able to  the  parish  of  Mansfield  aforesaid.  That  about 
nine  years  ago  she,  this  examinant,  was  residing  at 
Sulton  in  Ashfield  in  this  county  with  the  said  Henry 
Young  Parsons  ;  and,  from  information  she  had  received, 
she  ascertained  that  her  first  named  husband,  Thomas 
Fletdier,  was  residing  at  Mansfield  aforesaid;  and  she 
came  to  him  and  found  him  living  there  with  another 
woman,  by  whom  he  had  several  children.  In  a  short 
time  afterwards  Thomas  Fletcher  came  to  Sutton  in 
Ashfield  aforesaid,  and  demanded  her,  this  examinant, 
from  the  said  Henry  Young  Parsotis ;  and  she  accord- 
ingly went  with  him  to  Birmingham,  where  they  resided 
about  one  month ;  and  he  then  robbed  this  examinant 
of  every  article  she  was  worth,  and  turned  her  and  her 
two  last  named  children  into  the  street.  That  she  has 
never  seen  her  said  husband  since  that  time.  That  she, 
this  examinant,  is  now  ill  and  unable  to  go  to  the  petty 
sessions  to  be  examined  to  her  settlement  (a). 


New  Semu 
1841. 

The  QuxBN 

▼. 
The  Inhabit- 
ants of 


(a)  See  sUt.  49  G,  3.  c.  124.  s.  4. 
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The  notice  of  the  grounds  of  appeal  stated  that  the 
grounds  of  appeal  were :  That  in  fact  the  said  Henry  is 
not  the  child  of  the  said  Ann  Fletcher^  otherwise  Atm 
Parsonsy  as  in  the  examination  in  this  case  stated,  but 
that  the  said  Henry  is  a  bastard  bom  in  the  said  parish 
of  Mansfield  prior  to  the  passing  of  the  4  &  5  TV.  4f* 
c.  76.,  entitled  &c  (the  case  stated  the  title  of  stat. 
4  &  5  fV.  4.  c.  76.) ;  and  that  the  said  Henry  is  settled  in 
the  said  parish  of  Mansfield.  And  that  the  said  Eliza- 
beth is  not  the  child  &c.  (the  case  added  the  same 
allegations  as  to  Elizabeth). 

At  the  trial,  the  marriage  of  Ann  Fletcher  to  Thomas 
Fletcher  in  1812  being  admitted,  the  respondents  called 
the  pauper  Ann  Fletchery  who  proved  that  the  paupers 
Henry  and  Elizabeth  were  her  children.  Thonuis 
Fletcher^  the  husband  of  Ann  Fletcher^  is  still  living. 
The  children  removed  by  the  order  are  the  bastard 
children  of  Ann  Fletcher  by  Henry  Young  Parsons^  and 
were  christened  by  the  names  of  Harry  and  Elizabeth 
ParsonSi  and  have  never  gone  by  the  name  of  Fletcher^ 
or  any  other  name  but  that  of  Parsons,  Henry  is  of 
the  age  of  nineteen  and  upwards,  and  Elizabeth  of  the 
age  of  seventeen  and  upwards.  The  pauper  Ann  was 
married  to  Parsons  by  banns  at  Mansfield  in  1818,  and 
cohabited  with  him  at  Mansfield  from  1818  to  1832; 
and  during  such  time  the  paupers  Henry  and  Elizabeth 
were  bom. 

No  other  witness  was  called  by  the  respondents. 
No  evidence  whatever  was  offered  on  the  part  of  the 
appellants. 

If  the  Court  shall  be  of  opinion  that  the  question, 
whether  the  paupers  Henry  and  Elizabeth  were  the 
legitimate  children  of  Thomas  Fletcher^  was  duly  raised 
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by  the  grounds  of  appeal  (a),  and  that  the  Court  were  jus- 
tified on  the  evidence  before  them  in  finding  the  facts 
above  stated,  then  the  order  of  sessions  is  to  be  con- 
firmed, otherwise  to  be  discharged. 

Clarke  and  Wildman  in  support  of  the  order  of  ses- 
sions. The  order  was  right  if  there  was  any  evidence 
upon  which  a  jury  might  have  found  that  the  children 
were  illegitimate.  It  has  been  decided  in  this  Court 
that  neither  husband  nor  wife  can  give  evidence  proving, 
or  tending  to  prove,  non-access ;  Rex  v.  Sourton  (b) : 
but  they  may  give  evidence  of  other  facts  establishing 
the  illegitimacy.  Patteson  J.  says,  in  that  case  (c),  *<  It 
will  not  be  disputed  that  the  parents  may  bastardize 
their  issue  by  any  evidence  except  of  non-access."  Thus 
the  wife  may  prove  her  own  adultery ;  Rex  v. '  Read" 
ing{d)i  Rex  v.  Luffe  {e).  And,  although  non-access  be 
not  directly  proved,  illegitimacy,  like  any*^ther  fact, 
may  be  shewn  circumstantially.  In  T^e  Banbury  Peer^ 
age  Case  (g)  the  Judges,  in  answer  to  a  question  by  the 
House  of  Lords,  laid  it  down  unanimously,  ^^  that  the 
presumption  of  legitimacy  arising  from  the  birth  of  a 
child  during  wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportunities  of 
access  to  each  other,  during  the  period  in  which  a  child 
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(a)  See  p.  452.  note  (6),  post  (6)  5  A.  j-  E.  ISa 

(c)  SA.^E.  186. 

(rf)  1  Bott,  439. ;  PI.  500.  6th  ed. ;  S,  C.  Ca,  K.  J?.,  temp.  Hard.  79. 

(tf)  8  Eoily  193.     See  Rex  v.  KsOy  1 1  J^otl,  132. 

(g)  Appendix,  note  (£),  to  Le  Marckant*s  Report  of  the  Proceeding$ 
of  the  Hotue  of  Lords  on  the  Claims  to  the  Barony  of  Gardner,  389.  433. 
Also  2  Selw,  JV.  P.  749.  (tit.  Ejectment)  10th  ed.  Banbury  Peerage 
Case,  1  Sim,  j-  Stu,  153.  See  also  J  Treatise  on  the  Law  ff  Adulterine 
Bastardy,  with  a  Report  of  the  Banbury  Case,  ^c,,  by  Sir  U,  Nicolas,  Ixm-' 
don,  1836. 
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could  be  begotten  and  born  in  the  course  of  nature,  may 
be  rebutted  by  circumstances  inducing  a  contrary  pre- 
sumption/' The  judgment  of  AsMursi  J.  in  Goodright 
dem.  Tompson  v,  Saul  (a)  shews  the  opinion  of  the  Court 
at  that  time  that,  without  direct  proofs,  there  may  be  cir- 
cumstances which  rebut  the  presumption  of  access,  and 
shew  the  child  to  be  a  bastard.  In  Morris  v.  Davies  {b), 
in  the  House  of  Lords,  Lord  Cotletiham  C  held  (c) 
that,  even  where  the  opportunity  of  sexual  intercourse 
has  been  proved,  circumstances  may  be  relied  upon  to 
shew  that  it  did  not  take  place;  and  he  cited  the 
opinion  of  Lord  Redesdale^  in  Tlie  Banbury  Peerage 
Case  {d)j  that  the  presumption  of  legitimacy  may  be 
rebutted,  first  by  direct  evidence,  as  of  impotency  and 
non-access,  that  is,  impossibility  of  access ;  secondly,  by 
*<  all  those  circumstances  which  can  have  the  effect  of 
raising  a  presumption,  that  the  child  is  not  the  issue  of 
the  husbdird."  In  the  last  mentioned  case,  where  the 
House  of  Lords  decided  against  the  legitimacy,  there 
appeared  to  have  been  opportunity  of  access  ;  but,  as 
Lord  Cotteuham  observes  in  Morris  v.  Davies  {e\  "  the 
presumption  of  sexual  intercourse  thence  arising,  was 
rebutted  by  the  conduct  of  the  parties  and  other  cir- 
cumstantial evidence."  And  in  Morris  v.  Davies  {b)  the 
same  presumption  was  held  to  be  rebutted  by  the  cir- 
cumstances of  the  case,  and  the  House  of  Lords  dis- 
affirmed the  legitimacy.  In  the  present  case  there  is  no 
circumstance  shewing  even  a  probability  of  access  by 


(a)  4  T.  B,  356.  (6)  5  Oark  ^  Fin.  163. 

(c)  5  Ciark  f  Fin.  241.  et  seq. 

(d)  Appendix,  note  (E.),  to  Le  Marchanft   Gardner  Peerage  Case, 
p.  432. 

(e)  5  Clark  ^  Fin.  252. 
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tbe  husband  when  the  children  in  question  were  begot- 
ten. The  wife,  at  the  time  of  her  second  marriage  at 
least,  cannot  be  supposed  to  have  known  that  he  was 
alive ;  for,  if  she  had,  she  was  guilty  of  a  crime  in  marry- 
ing; and  the  presumption  in  favour  of  innocence  is 
always  to  be  preferred  (a).  The  proof  in  favour  of  access, 
if  any,  is  far  less  strong  than  those  given  at  Nisi  Prius 
in  Morris  v.  Davies  (i).  [Lord  Denman  C.  J.  We  do 
not  know  how  much  of  the  facts  stated  there  may  have 
been  believed  by  the  jury  {c).  Did  any  one  say,  in 
that  case,  that  the  alleged  facts,  if  true,  did  not  prove 
access?]  In  Cope  v.  Cope  (d)  the  proof  of  access  was 
stronger  than  in  the  present  case,  though  much  weaker 
than  in  Morris  v.  Davies  {e) ;  but  Alderson  B.  left  it  to 
the  jury  to  say,  under  the  circumstances,  whether  the 
husband  had  availed  himself  of  the  opportunities  of 
access.  [Williams  3.  There  is  no  evidence  here  of  non- 
access.] 
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Whitehw'st  and  Willmore,  contra,  were  stopped  by 
the  Court. 

Lord  Denman  C.  J.  The  question  is,  whether  in 
this  case  there  be  any  evidence  of  illegitimacy ;  and,  to 
establish  that,  it  is  necessary  to  shew  non-access  of  the 
husband.     That  may  be  proved  by  circumstances ;  one 


(a)  See  Rex  v.  Harbome,  2A,itE,  540. 

(6)  Clarke  here  cited  the  report  of  the  second  trial,  in  S  Car,  ^  P.  215. 

(c)  See  the  judgment  of  Lord  Lyndkurst  C,  in  Morris  ▼.  DameSf 
5  Clark,  j;  Fin,  211. 

(d)  I  M.  ^  Rob.  269.  S.  C,  5  Car.  if  P,  604.  The  former  report 
was  cited,  from  the  words  **  But  then,  thirdl/,**  to  the  words  **  on  that 
principle  :  **  p.  275. 

(e)  5  aarki  Fin.  163. 
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«   the  husband  or  wife  and  another  party.     But  here  the 


The  QucBw     whole  proof  consists  only  of  that  single  fact.     We  are 
Tbe  Inhabit-    not  told  what  the  husband  was  doing,  or  where  residing 

tmts  oi 

HANirtuD.  at  the  time  when  the  two  children  in  question  were 
begotten.  I  think,  therefore,  that  the  sessions  were  not 
justified  in  their  finding.  It  is  indeed  said  in  1  Har^ 
rison]s  Digest^  462.  tit.  Bastardy  I.,  that,  ^'  If  a  husband 
have  access,  and  others  at  the  same  period  have  a 
criminal  intimacy  with  his  wife,  and  she  have  a  child, 
such  child  is  legitimate ;  but  if  the  husband  and  wife 
be  living  separately,  and  the  wife  is  notoriously  living 
in  adultery,  a  child  born  under  such  circumstances 
would  be  illegitimate,  although  the  husband  had  an 
opportunity  of  access  ;"  and  Cope  v.  Cope^  5  Car.  4"  -P* 
604.,  I  M.  4f  Rob.  269.,  are  referred  to.  And,  in  the 
report  of  that  case  in  5  Car.  4'  P^j  Alderson  B.  is  stated 
to  have  said,  that,  '^  If  the  husband  and  wife  are 
living  separate,  and  the  wife  is  notoriously  living  in 
open  adultery,  although  the  husband  have  an  oppor- 
tunity of  access,  it  would  be  monstrous  to  suppose, 
that,  under  these  circumstances,  he  would  avail  himself 
of  such  opportunity.  The  legitimacy  of  a  child  born 
under  such  circumstances  could  therefore  not  be  es- 
tablished." But  in  1  Moody  4c  Rob.  275.  the  words  are 
reported  thus:  ^'Even  where  the  husband  is  shewn  to 
have  had  these  opportunities  of  access,  and  was  not 
impotent,  still  this  presumption  also  (of  sexual  inter- 
course) may  be  rebutted ;  as  where  the  wife  is  living 
in  open  and  notorious  adultery,  and  the  husband  on 
one  single  occasion  only  had  opportunity  of  access  to 
her,  and  then  at  a  time,  and  under  circumstances,  ren- 
dering it  extremely  improbable  that  he  availed  himself 
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of  the  opportunity,  those  facts  might  perhaps  be  urged     -^^  Series. 
as  a  reasonable  ground  for  concluding  that  sexual  in-  ' 


tercourse  did  not  take  place ;  the  case  of  Morris  v.  -^^  Qokek 
Davies  was  decided  on  that  principle :  the  Lord  Chief  Tb«  Inhabiu 
£aron  coming  to  the  conclusion,  that  the  open  adultery  Mawifuld. 
of  the  wife,  and  her  concealing  the  birth  from  the  hus- 
band, and  other  circumstances,  led  to  the  inference 
that  no  intercourse  had  taken  place  between  the  hus- 
band and  the  wife.  But,  in  considering  this  question, 
you  ought  to  be  very  careful  in  examining  the  evidence, 
and  to  have  such  cogent  proof  before  you,  as  leaves  no 
doubt  in  your  mind,  that  the  husband  did  not  avail 
himself  of  the  opportunity  of  intercourse."  The  jury, 
therefore,  are  to  say  whether  intercourse  in  fact  took 
place;  and,  unless  they  are  satisfied  that  it  did  not,  the. 
general  doctrine  as  to  legitimacy  applies.  That  is  very 
different  from  the  rule  as  laid  down  in  the  other  re- 
port. And  at  any  rate  it  is  very  dangerous  to  take 
rules  of  law  from  the  summing  up  of  a  Judge  at  Nisi 
Prius,  when  perhaps  he  is  only  referring  to  the  cir- 
cumstances of  the  particular  case,  and  assuming  the 
principles  of  law  as  well  known.  It  is  not  inconsistent 
with  any  established  rule  to  say  that  non-access  is  a 
fact  to  be  proved  by  those  denying  the  legitimacy,  and 
not  to  be  proved  by  the  wife:  and  that  the  wife's 
living  in  adultery  is  not  sufficient  to  shew  that  the 
husband  is  not  the  father  of  the  child. 

Patteson  J.  I  was  at  first  puzzled  by  the  case  of 
Cope  V.  Cope  (a):  but,  when  the  report  in  Moody  Sf 
Robinson  is  referred  to,  it  shews  only  that,  if  there  be 

(a)  1  M,  ^  Rob,  269.     &  C.  5  Car,  §•  P.  604. 
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an  opportunity  of  access,  the  circumstances  of  the  case 
may  still  be  relied  on  to  shew  that  no  intercourse  took 
place.  That  is  very  different  from  saying  that,  if  there 
was  an  opportunity  of  access,  that  fact  shall  not  avail 
where  the  wife  was  living  in  adultery.  Here  the  cir- 
cumstances are,  that  the  pauper  was  deserted  by  her 
husband,  who  then  lived  with  another  woman;  that 
some  years  afterwards  she  was  married  again  by  banns, 
living  her  husband,  and  afterwards  had  two  children, 
now  seventeen  and  nineteen  years  old :  and  from  these 
facts  alone  we  are  called  upon  to  infer  that  there  was 
no  access  of  the  husband  to  the  wife,  though  during 
any  part  of  the  time  he  may  have  been  living  at  the 
next  door.  I  think  we  cannot  form  any  such  con- 
clusion. 


Williams  J.  concurred  (a). 

Order  of  sessions  quashed  (6). 


(a)  Wightman  J.  bad  lefl  tbe  Court. 

(6)  The  point,  whether  tbe  grounds  of  appeal  duly  raised  the  question 
as  to  Henry  and  Elizabeth  being  the  legitimate  children  rf  Thomas  FUtdter, 
is  rendered  immaterial  by  the  judgment,  and  was  not  much  discussed. 
Lord  Denman  C.J.  observed  that  the  words  *'  as  in  the  examination  in 
this  case  stated  **  seemed  to  remove  the  supposed  objection.  Clarke  referred 
to  lU^na  V.  The  Justices  of  the  West  Riding,  10  J,  ^  E,  685, 
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The  Queen  against  The  Mayor  of  Lichfield.  '^'^^^ 

A  RULE  nisi  was  granted  in  last  Michaelmas  term  In  a  borough 
comprising 

for  a  mandamus  to  the  mayor  of  Lichfield  to  insert  aeveral  du- 
the  name  of  John  Mott  in  the  burgess  roll  of  that  habitant  of  one 

1  1  district,  qoali- 

boJ'OUgh-  Bed  to  b2  a 

The  rule  was  obtained  on  the  affidavit  of  John  Mott  j^^'S^efown 
and  others,  stating  that,  on  tlie  revision  of  the  burgess  ^*'^i^^i  ^^i. 
lists  for  the  borough  of  the  city  of  Lichfield  in  Octcber  «on.  his  notice 
1840,  John  Mott  was  an  inhabitant  householder  of  the  pkccdonthe 

I  ,  .  •  1    J   burgess  list  for 

borough,  occupying  a  house  in  the  place  therein  called  his  district, 

the  Close^  and  qualified  to  be  a  burgess,  and  had  sent  negligently 

to  the  town  clerk  his  notice  of  claim,  in  the  form  given  i*^*M,y  ^V 

by  staU  5  &  6  W.  4.  c.  76.  sched.  (D),  No.  i.,  to  be  in-  gJIJ^^rictto 

serted  in  the  buriress  list     That  several  other  notices  thererision 

°  court;  the 

of  claims  bv  occupiers  of  property  in  the  Close  had  mayor,  conse- 

.       •  ^  r      I        ^  quently,  de- 

been  delivered  to  the  town  clerk,  and  that  he,  on  the  dded  (against 

the  opinion  of 

revision,  produced  in  court  Motfs  and  sundry  other  the  assessors) 
notices  of  claims ;  but  that  the  insertion  of  Mat^s  name  pHcantVname 
was  objected  to  because   "  there  was  no  list  of  bur-  5]||^"on  any 
iresses  for  the  said  place  called  the  Chse  then  before  Hst,  though  he 

°  ^  proved  his 

the  Court,  wherein  the  Court  could  insert  the  name  of  qualification; 

and  the  burgess 

the  said  John  Mott  and  the  other  claimants  for  the  said  roll  was  made 

up,  omitting 

place;''  and  the  mayor  upon  this  objection  refused  to  his  name, 
insert  the  name.     That  proof  on  oath  was  then  given  in  ^^der  stat 
court  as  to  Motifs  qualification ;  and  that  the  assessors,  ^  yl^^' ^  ^^ 

s,  24.,  this 

Court  granted  a  mandamus  to  the  mayor  to  insert  the  name  in  the  burgess  roll. 

Where  the  overseers  wholly  neglect  to  make  any  burgess  list  for  a  particular  district, 

and  it  appears  that  there  are  qualified  persons  within  it  who  have  claimed  to  be  inserted  in 

the  burgess  list  of  the  borough :  Qu«re  whether  the  revision  court  may  make  an  original 

list  for  such  district. 

Qu«re  whether  affidavits  on  motion  for  mandamus  were  exempted  from  stamp  duty  by 
sut.  5  G.  4.  c.  41.  f.  1.     (See  sUt.  4  &  5  Fid.  c  34.  s.  1.) 

VOL.  I.   N.  8.  H   H 
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]__  court  a  list  of  burgesses  for  the  Close^  and  subscribed 


TTie  Qirnir    to  it  a  declaration  that  they,  the  assessors,  being  the  ma- 
The  'Major  of  jority  of  the  Court,  did  adjudge  the  above  named  per- 

laCHFUOD*  111 

sons  to  be  burgesses  for  the  borough :  that  the  as- 
sessors then  requested  the  mayor  to  insert  those  names 
in  the  burgess  list  and  write  his  initials  against  them, 
but  he  refused  to  do  so:  and  that  the  burgess  lists  were 
afterwards  entered  in  a  book  according  to  sect  22  of  stat 
S  &6  fV.4.  c.  76.,  and  Motfs  name  not  included. 

Tlie  affidavits  in  answer  stated  that  the  borough  of 
Ldchfield  is  divided  into  two  wards,  the  north  and  the 
south,  the  north  containing  four  distinct  parishes  or 
places,  each  maintaining  its  own  poor,  and  having  its 
own  overseers,  viz,  part  of  iS^.  Mary*s  parish,  part  of 
St.  MickaeFs  parish,  the  parish  of  St.  Chadj  and  the 
parish  or  place  called  Lichfield  Close:  That  Bennett 
and  Fell  were  the  overseers  of  Lichfield  Close  on  5ep- 
tember  5th,  1840,  and  that  they  did  not  on  that  day 
deliver  to  the  town  clerk  a  burgess  list  for  Lichfield 
Close,  according  to  stat.  5  &  6  ^  4.  c.  76.  s.  15.,  but 
wrongfully  neglected  to  do  so;  wherefore  the  town 
'  clerk  did  not  and  could  not  print  or  affix  in  a  public 
place  copies  of  such  list,  or  produce  such  list  at  the 
court  of  the  mayor  and  assessors ;  and  that  the  town 
clerk,  at  that  court,  stated  on  oath  the  reason  of  such 
default :  That  he  did  lay  before  the  Court  burgess  lists 
for  the  three  other  divisions  of  the  North  Ward;  and  that 
Mott  and  others  (having  given  notice)  produced  evidence 
in  support  of  their  claims  to  be  enrolled  in  respect  of 
property  in  Lichfield  Close,  but  the  mayor  said  that  he 
could  not  insert  their  names  in  the  lists  for  St.  Man/s, 
St.  MichaePs,  or  St.  ChacCsf  and  had  no  power  to  make  a 
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new  or  original  list,  but  could  only  correct  or  supply  cer-     ^ew  Seria. 
tain  omissions  in  those  made  out  by  the  overseers:  That . 


penal  actions  wer.e  brought  against  Bennett  and  FeU    '^®  On"" 
for  their  omission,  and  they  paid  the  penalties  and  costs.   The  Mayor  of 

laCBTBLDii  ^ 

And  the  town  clerk  deposed  ^^  that  there  is  no  general 
burgess  list  for  the  said  borough  except  that  made  out 
by  this  deponent  as  town  clerk,  and  entered  in  a  book 
on  or  before  the  22d  day  of  October  in  every  year,  after 
the  burgess  lists  have  been  duly  revised  and  signed, 
pursuant  to  the  said  act,  which  said  book  is  called  the 
burgess  roll." 

Jervis  and  fVaddington  now  shewed  cause,  and  con- 
tended, in  the  first  instance,  that  the  affidavits  on  the 
other  side  were  inadmissible  because  not  stamped. 
Stat  55  6. 3.  c.  184.,  schedule,  part  II.,  sect.  3,  tit.  Ptcn 
ceedings  in  the  Courts  ofLcew"  &c.,  imposes  a  duty  on 
any  <^  affidavit,  to  be  filed,  read  or  used  in  any  of  the 
courts  of  law  or  equity  at  Westminster^'  Stat.  5  6.  4. 
c. 41.  ^^to  repeal  certain  duties  on  law  proceedings" 
&C.,  repeals  (by  sect  I  and  schedule,  part  III.)  the 
duty  on  affidavits  *^  to  be  filed,  read  or  used  in  any 
action  or  suitj'  but  in  no  other  proceeding,  ^' in  any  oC 
the  courts  of  law  or  equity  at  Westminster  T  therefore 
affidavits  not  used  in  an  action  or  suit  are  still  liable : 
and  Coleridge  J.  has  ruled  so  in  the  Bail  Court  (a). 
[Lord  Denman  C.  J.     If  the  present  law  be  such  as  to 

give  effect  to  this  objection,  it  ought  to  be  very  speedily 

* 

altered  (i).  We  will  hear  the  argument,  and  look  into 
these  affidavits,  subject  to  what  we  may  ultimately  think 
of  the  objection.] 

(a)  See  In  the  Matter  of  Templemtm.  and  Beed,  9  Dotal,  P.  C.  962. ; 
Ex  parte  Ifatkins,  9  DotoL  P.  C.  974. 
(6)  See  p.  463.  note  (a)^  post. 
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.  rdume  L  Th^  as  to  the  merits  of  the  case,  Moit^s  application 

1841* 

^ *  to  the  mayor  could  not  be  complied  with.    By  stat. 


The  Qvinr  5  &  6  FF.  4,  c.  76.  s.  15.  the  overseers  of  every  parish 
IW  Major  of  ^re  to  make  out,  sum.  and  deliver  to*  the  town  clerk,  an 
alphabetical  list,  to  be  called  **  the  burgess  list,"  of 
all  persons  entitled  to  be  enrolled  in  the  burgess  roll 
of  the  year,  in  respect  of  property  within  such  parish. 
By  sect  17,  every  person  omitted  **  in  any  stick  har^ 
gess  list/*  and  claiming  to  have  his  name  inserted 
therein,  shall  give  notice  to  the  town  clerk,  accord- 
ing to  the  form  No.  2.  in  sched.  (D.),  which  requires 
the  claimant  to  specify  the  parish  wherein  his  quali* 
fication  arises;  and  the  town  clerk  shall  include  the 
names  of  all  persons  so  claiming,  and  of  all  persons 
objected  to  as  not  entitled  to  be  retained  on  the  burgess 
Ibt,  in  lists  made  respectively  according  to  forms  in 
sched.  (D.),  and  '^  shall  cause  copies  of  such  several  lists 
to  be  fixed  on  or  near  the  outer  door  of  the  town  hall 
or  in  some  public"  situation  in  the  borough,  during 
&C.,  and  shall  likewise  keep  copies  of  the  names  of  all 
persons  so  claiming,  and  of  all  persons  so  objected  to, 
to  be  perused  by  any  person  at  all  reasonable  hours 
&c  And,  by  sect.  18,  the  mayor  and  assessors  shall 
hold  a  court  for  revising  the  said  burgess  lists,  the  over- 
seers of  each  parish  attending  to  answer  questions  upon 
oath ;  ^  and  the  mayor  shall  insert  in  such  lists  the 
name  of  every  person  who  shall  be  proved,  to  the 
satisfaction  of  the  Court,  to  be  entitled  to  be  inserted 
therein,  according  to  the  provisions  of  this  act,  and 
shall  retain  on  the  said  list  the  names  of  all  persons  to 
whom  no  objection  shall  have  been  duly  made,  and  shall 
also  retain  on  the  said  lists  the  name  of  every  person 
who  shall  have  been  objected  to  by  any  person,  unless 
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the  party  so  objecting  shall  appear  by  himself  or  by     New  SeriA 
some  one  on  his  behalf  in  support  of  such  objection:''  ' 


and,  where  a  party  having  duly  objected  shall  appear,     '^^  Qvmxk 

the  Court  shall  require  proof  of  qualification  from  the  TbeMsTorof 

party  objected  to ;  and,  if  satisfactory  proof  be  not  given, 

the  mayor  shall  expunge  the  name  of  the  party  **  from 

ike  said  lists,  and  he  shall  also  expunge  from  the  said 

lists  the  name  of  every  person  who  shall  be  proved  to 

the  C^urt  to  be  dead,  and  shall  correct  any  mistake  or 

supply  any  omission  which  shall  be  proved  to  the 

C^urt  to  have  been  made  in  any  of  the  said  lists  in 

respect  of  the  tiame  or  place  of  abode  of  any  person 

who  shall  be  included  in  any  such  list,  or  in  respect 

of  the  local  description  of  his  property •'^    By  sect  19, 

the  mayor   ^*  shall,   in  open  court,  write  his  initials 

against  the  names  respectively  struck  out  or  inserted, 

and  against  any  part  of  the  said  lists  in  which  any 

mistakes  shall  have  been  corrected,  and  shall  sign  his 

name  to  every  page  of  the  several  lists  so  settled."   And, 

by  sect  22,  **  the  burgess  lists,  so  revised  and  signed 

as  last  aforesaid,  shall  be  delivered  by  the  mayor  to  the 

town  clerk  of  such  borough,  who  shall  keep  the  same, 

and  shall  cause  the  said  burgess  lists  to  be  fairly  and 

truly  copied  into  one  general  alphabetical  list  in  a 

book,"  to  be  completed  on  or  before  22d  October;  **and 

every  such  book  in  which  the  said  burgess  lists  shall  have 

been  copied  shall  be  the  burgess  roll  of  the  burgesses 

of  such  borough  entitled  to  vote,  after  the  passing  of  this 

act,  in  the  choice  of"  councillors,  assessors,  and  auditors^ 

Sect  48  imposes  a  penalty  upon  any  overseer  who  ^  shall 

n^lect  or  refuse  to  make  out,  sign,  and  deliver  such 

list  as  aforesaid." 

The  reference  to  an  original  Ust  made  out  by  the 

H  H  S 
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rtiameL      <inu'^crs  is  kept  np  throogb  all  die  dwaes;  md  die 

1841 
*       mayor  ouinot  insert  in,  or  reject  from,  any  list  but  thaL 


Ibc  QfrwMB     Here,  no  soch  list  was  ever  made  for  Uckfdi  Ckte. 

Atlfajivcr  Stat  7  FT.  4.  &  1  Vict.  c.  78.  S.U.  cannot  assist  die 
present  applicant;  diat  enables  a  person  ^  whose  daun 
shall  have  been  rejected,  or  name  expunged,  at  die  re- 
Tision  <if  die  boigess  TtXL^  to  apply  for  a  mandamus  to 
the  mayor  for  die  time  being  to  ^  insert  his  name  npcai 
the  borgess  roll,**  wherenpon  the  Court  is  ^  to  inqiure 
into  the  tide  of  the  applicant  to  be  so  enrolled,"  and,  if 
It  award  soch  mandamns,  the  mayor  ^  shall  be  bound 
to  insert  the  name  upon  the  borgess  roIL"  Bat  that  can 
apply  only  where  the  party  has  estaUished  some  right 
before  the  mayor  and  assessors.  Here  the  afqdicant 
appeared  at  the  court  of  revision  without  a  right  to 
hare  his  name  inserted  in  any  list  before  that  ooutt. 
{PatieuM  J.  He  had  done  all  he  could.  He  ought 
not  to  have  been  prqudiced  by  the  n^kct  of  the  paiiah 
officers.]  The  dde  which  the  Court  here  is  to  inquire 
into  is  the  tide  which  the  party  had  when  before  the 
mayor.  If  he  had  none  then,  this  Court  cannot,  under 
Stat.  7  FT.  4.  &  1  Vict.  c.  78.  «.  24.,  place  him  in  a  better 
situation  than  he  stood  in  at  the  revision.  [Patteson  J. 
You  do  not  deny  that  he  would  have  had  a  right  to  be 
enroOed  if  there  had  been  a  list  for  the  Close.  Was  he 
to  lose  his  right  because  others  did  not  do  their  duty?] 
It  must  sometimes  happen  so,  where  a  claim  depends 
upon  the  making  out  of  Ibts.  The  n^lect  to  make 
out  those  in  question  subjects  the  overseer  to  a  penal 
action ;  King  v.  Btarell  (a) ;  which  would  not  be  rea- 
sonable if  the  nonfeasance  did  net  prejudice  the  rights 
of  those  omitted.     And  Lord  Denman  C.  J.  in  that  case 

(a)  12^.  $>£.46a 
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insists  upon  the  importance  of  giving  effect  to  stat     I^  Series. 
5&6Wi^»  c.  76.  5. 48.,  and  to  sect  15,  which  regulates  * 


the  making  and  delivery  of  the  lists,  because  those  sec-  '^^  CIduk 
tions  afford  "  the  only  security  for  carrying  out  the  pro-  The  Mayor  of 
visions  of  the  act  in  this  respect''  (a).  The  whole  pro- 
ceedings in  the  revision  court  are  founded  upon  the 
lists  made  out  by  the  overseers  under  stat  5  ScS  JV»^* 
€•  76.  5. 15. ;  the  mayor  has  not  jurisdiction  to  insert  a 
party's  name  in  any  but  the  list  so  made  out  for  his 
own  district :  he  may  supply  omissions  in  a  list,  but  not 
the  total  want  of  one.  To  hold  otherwise  would  be 
treating  all  the  provisions  on  this  subject  as  merely 
directory.  In  Rex  v.  The  Justices  of  Leicester  (b)  words 
f^parently  imperative  were  held  directory;  that  case 
went  very  far,  but  bears  no  resemblance  to  this. 

Sur  W.  W.  FoUetty  contra.  The  right  in  respect  of 
which  this  party  claims  is  that  conferred  by  occupation 
and  being  rated,  under  stat.  5  &  6  ^  4.  c.  76.  5.  9. 
He  claims  because  he  answers  all  the  requisites  of  that ' 
section.  The  demand  now  made  is,  to  be  entered  on 
the  burgess  roll,  not  on  any  particular  list;  the  roll, 
under  sect  22,  does  not  consist  of  the  separate  lists. 
By  sect  28  the  persons  qualified  to  be  elected  coun- 
cillor or  alderman  are  those  entitled  to  be  on  the  burgess 
roll  {c) ;  the  persons  so  entitled  are  those  who  fulfil  the 
requisites  of  sect.  9;  and  the  object  of  stat  7  ^.<4.  & 
1  Vict.  c.  78.  s.  24.  is,  that  parties  entitled  to  be  on  the 
roll  shall  not  be  excluded  by  the  act  of  the  mayor  or 
the  assessors.     Their  act,   and  the  omission  of  the 

(a)  Wdddington  dted  this  from  9  Law  Journal  New  Scries,  part  2. 
p.  340.  Q.  B. 
,    (6)  T  B.^  C.6,  (c)  There  called  the  «  burgeis  list.*' 

HH  4  
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Volume  I.      overseers,  miirfat  disfranchise  a  whole  constituency^  and« 
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. !__  for  this,  penal  actions  would  afford  no  remedy ;  oa 


The  QuuN    ^hich  accouut  the  last  cited  clause  was  framed.     \Pat^ 
.  '^  Mtyor  of  f^Qfi  J.    That  provides  for  the  case  of  a  person  "whose 

claim  shall  have  been  rejected.^  Can  it  be  said  that  the 
applicant  in  this  case  was  rejected  ?]  He  made  a  demand 
which  was  not  complied  with.  {Paiteson  J.  The  mayor 
in  this  case  does  not  reject  any  claim.  He  only  says»  *^I 
cannot  insert  the  name,  for  there  is  nothing  to  insert  it 
in."  Lord  Denman  C  J.  He  might  say,  *^  Give  me 
the  list,  and  I  will  insert  it.'']  He  should  have  made  a 
list  at  the  time.  But  at  all  events  this  Court  will  order 
the  name  to  be  put  on  the  roll.  The  burgess  list  and 
burgess  roll  are  not  well  distinguished  by  stat  5  &  6  ff^4» 
c.  76.  Under  sect.  17,  andsched.  (D.)»  No.  4.,  the  claim 
is  to  be  inserted  on  **  the  burgess  list  of  the  borough.** 
[Pattewn  J.  When  that  claim  is  made  there  is  no  such 
list  yet  existing.]  The  several  parochial  papers  are 
looked  upon  as  comprising  the  general  burgess  list* 
'  The  claimant  does  not  demand  to  be  inserted  iu  the 
list  of  any  particular  parish,  though  undoubtedly  it  is 
the  duty  of  the  mayor  and  assessors  to  insert  the  name 
in  one.  If  there  is  none  returned  for  the  parish  to 
which  the  claimant  belongs,  it  may  be  difficult  to  say 
what  the  mayor  should  do;  but  the  best  course,  probablyt 
would  be  to  insert  it  in  a  list  as  of  that  parish.  [Pa/* 
ieson  J.  Pro  re  nata,  to  correct  the  overseers'  blunder  T\ 
Suppose  the  overseers  should  think  no  person  in  a  par- 
ticular parish  entitled,  and  should  expressly  return 
that,  and  the  mayor  should  think  that  one  or  two  per* 
sons  were  entitled:  why  might  not  he  insert  their 
names  ?  It  would  be  monstrous  if,  for  want  of  such  a 
power,  the  overseers  might  say  that  none  were  entitled, 
and  their  decbion  stand,  though  erroneous.     But,  sup- 
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posing  that  it  cannot  be  said  with  certainty  what  the      Tohme  i: 
mayor  ought  to  do  in  the  court  of  revision  under  such  ^* 


circumstances,  this  Court  at  all  events  may,  under  stat»  1*^  Quxxn 
7  JV*^.Sl  I  Vict.  c.  78.  s.  24.,  direct  the  party  to  be  The  Mayor  of 
put  upon  the  burgess  roll  if  his  right  is  clear,  and  he 
not  guilty  of  laches.  The  mayor,  in  this  case,  had  no 
right  to  exclude  the  name;  for  he  is  bound  by  stat.  5  & 
6  fr.4.  c.  76.  5. 18.  to  insert  the  name  of  every  person 
who  shall,  to  the  satisfaction  of  the  court  of  mayor  and 
assessors^  appear  entitled  to  insertion ;  and  th^  majority 
of  the  court  here  were  satisfied  of  the  title. 

Lord  Denman  C.  J.  This  is  an  application  under 
Stat.  7  ^.  4.  &  1  Vict.  c.  78.  s.  24.  (His  Lordship  then 
read  the  section.)  The  applicant  is  a  person  whose 
daim  has  been  rejected  at  the  revision  of  the  burgess 
roUy  improperly  called  so  in  this  clause,  because  no 
burgess  roll  is  made  up  till  after  the  revision :  and  the 
principal  question  is,  whether  he  has  now  made  out  a 
daim  to  be  upon  the  burgess  roll,  or  whether,  for  that 
purpose,  it  is  necessary  that  he  should  have  been  in  a 
situation  to  require  that  the  mayor  and  assessors,  at  the 
revbion,  should  place  him  on  one  of  the  lists  from 
which  the  burgess  roll  was  made  up.  But  I  do  not  see 
that  this  was  necessary ;  because,  after  the  revision,  there 
is  a  burgess  roll,  on  which  the  applicant  now  claims 
to  have  his  name  placed ;  and,  if  his  qualification  be 
sufficient,  I  cannot  conceive  that  an  omission  by  the 
overseers  to  make  out  a  list  can  deprive  him  of  his 
right  to  be  upon  that  roll.  I  do  not  retract  what  I  said 
in  King  v.  Burrell  (a)  as  to  the  importance  of  the  penal 
clause,  s.  48.,  of  stat.  5  &  6  fT.  4.  c.  76. :  the  proper 

(a)  n  A.J;  E.  46a    S.  C,  9  Law  Joum.  N.  S.  part  S.  p.  337.  Q.  B. 
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Foimme  L    .  making  of  these  lists  is  the  daty  of  the  overseers :  their 
1__  omission  of  it  throws  great  difficult  upon  others ;  and 


The  Quxur    ii  jg  y^jy  desirable  they  should  bear  in  mind  that  the 
The  Major  of  neglect  subjects  them  to  penalties.     But  the  question 

XiiciiruiA.  . 

here  is,  whether  the  case  be  within  stat.  7  ffC  4.  & 
1  Vict»  €•  78.  5. 24.  In  my  opinion  that  clause  ought 
to  receive  a  liberal  construction ;  and,  if  we  see  that  the 
par^  has  a  right,  we  ought  not  now  to  take  firom  him 
the  benefit  of  it  by  reason  of  some  defect  arising  finom 
the  fault  of  the  overseers.  On  the  whole,  I  think  this 
rule  ought  to  be  made  absolute,  subject  to  the  question 
on  the  stamp  acts. 

r 

Pattesok  J.  My  difficulty  was  in  determining  whe- 
ther this  party  came  within  the  description  in  staL 
7  ^.  4. 4*  1  Vict.  c.  78.  s.  24.  His  name  was  not  eiqpunged 
at  the  revision  of  the  *^  burgess  roll ''  (which  must  here 
mean  list) :  but  I  think  he  was  a  person  *^  whose  daim'' 
was  ^^  rejected."  He  sent  in  a  claim  to  the  town  clerk, 
and  demanded  that  his  name  should  be  inserted  in  the 
burgess  list  of  his  parish,  or  that  which  ought  to  have 
been  drawn  up  for  it  It  is  clear  that  that  claim  has 
not  been  admitted :  it  has,  therefore,  been  rejected,  within 
the  meaning  of  the  clause.  For  some  time  I  thought 
that  sect  24  enabled  us  only  to  correct  what  had  been 
improperly  done  on  the  revision,  and  that,  as  the  mayor 
in  this  case  could  not  have  inserted  the  name  in  any 
of  the  lists  before  him,  there  was  nothing  which  we 
could  correct  What  the  mayor  is  entitled  to  do  in 
such  a  case  may  be  a  question.  If  the  overseers  sent 
in  a  paper,  saying  that  in  such  a  parish  there  were  no 
persons  entitled,  I  think  it  cannot  be  denied  that  the 
mayor  might  insert  names,  if  the  parties  claimed,  and 
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proved  themselves  entitled :  and  I  also  think  it  far  from     ^^  'Sovi. 

*           .                   .                                                                       1841. 
impossible  that,  without  such  a  proceeding  by  the  over-  * 


seers,  if  he  found  that  there  were  many  persons  entitled,     "^^  Qoeek 
whose  names  were  not  sent  in,  he  might  make  a  list.   '^®  Major  of 

IiiCBffULB. 

But,  at  all  events,  there  is,  in  the  present  instance,  a 
claim,  and  that  claim  rejected:  the  case  is  therefore 
within  sect  24 ;  and  we  may  order  the  name  to  be 
placed  on  the  burgess  roll. 

Williams  J.  I  am  of  the  same  opinion.  Sect.  24 
of  Stat  7  ff^  4.  &  1  Vid.  c.  78.  ought  to  have  a  liberal 
construction.  The  argument  against  the  rule  proceeded 
in  reality  upon  the  assumption  that  a  mandamus  was 
called  for  to  insert  the  applicant's  name  in  a  Ibt  for  the 
parish  of  Lichfield  Close :  and  it  was  said  that,  when 
this  application  was  before  the  mayor  and  assessors, 
there  was  no  list  for  the.  Close.  But  there  is  now  a 
burgess  roll ;  and  upon  that  roll  a  party,  admitted  to 
have  a  good  right,  applies  to  be  plac^.  Ex  concessis 
be  ought  to  be  upon  it,  and  I  think  we  ought  to  direct 
that  he  be  placed  there. 

WiGHTMAN  J.,  having  been  counsel  in  the  case  when 
at  the  bar,  gave  no  judgment. 

Rule  absolute,  subject  to  the  question 
on  the  stamp  (a). 

(a)  Stat  4  &  5  Vict.  c.  34.  t,  1.,  redting  that  doubts  htYO  btfen  enter, 
tained  &c.y  enacts  and  declares  that,  from  and  after  the  passing  of  that 
act,  the  duty  on  affidavits  to  be  used  in  the  courts  at  Westtnimter,  &c.y 
•shaU  be  deemed  to  have  been  repealed  and  to  have  ceased  from  the  time 
of  the  passing  of  stat.  5  (7. 4.  c.  41.,  upon  all  affidaTiti  whatsoetefft  to  b^ 
used  in  the  said  courts.     Royal  assent,  Slst  June  1841. 

As  to  the  «  burgess  list'*  and  **  btirgess  roll,'*  see  Regma  t.  Shveyt 
Trin.  Foe  (tAcae  24th)  1842. 
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Thurtday,        The  QuEEN  on  the  Prosecution  of  Richard^ 

SON  and  Whitehead  against  Hawdon  and 
Others. 


Where  defend-  A  BILL  for  libel  and  conspiracy  was  found  in  this 

indictmen^^^  <^^^  ^t  the  October  sessions,  18S8,  of  the  Central 

tionu?  ^InTn^  Criminal  Court,  and  the  defendant  Haxodon  removed  it 

cognisencet  are  jjy  certiorari  into  the  Queen's  Bench  in  the  Michaelmas 

under  ttatt.  term  following.    Hcemdon  (a),  with  two  sureties,  entered 

S  St  S    It*  ^  Mm 

r.  11.  s. 2.;  8ft  into  recoguizances,  himself  in  80Z.,  and  the  sureties  in 

I.].;  «id5&  40/.  each,  conditioned  that,  if  Hawdon  should  appear 

1. 2. -condition-  in  the  Court  of  Queen's  Bench  in  Hilary  term,  ISSQy 

defendbinfs  a^  ^^^  plead  to  all   and  singular  indictments  of  what- 

ff^dtSll*  soever  conspiracies  and  misdemeanors  he,  with  three 

**ddr'drfnd-  o^'*®^^*  Stood  indicted,  and  at  his  own  proper  costs  *and 

ant  is  convicted,  charires  should  cause  and  procure  the  issue  or  issues  that 

such  recog-  ^ 

niiances  will      might  be  joined  thereon  to  be  tried  in  the  same  term,  or 

be  estreated  for 

non-pa]rment  at  the  sittings  of  Nisi  Prius  to  be  holden  after  the  said 
the  prosecution  term  in  and  for  the  coxxuiy  o(  Middlesex^  if  the  said  court 
^stc\  w.  i  M.  should  not  appoint  any  other  time  for  the  trial  thereof, 
Uiough  the'con.  *"^>  ^^  ^^  *^^^  court  should  appoint  any  other  time  for 
ditions  ex.         ^^  ^yjij  thereoC  then  at  such  other  time ;  and  should 

pressed  in  the 

recognisances     give  due  uoticc  of  such  trial  to  the  prosecutor  or  his 

be  performed. 

clerk  in  court;  and  should  appear  from  day  to  day  in 
the  said  court,  and  not  depart  until  discharged  by  the 
court;  the  recognizance  should  be  void,  or  else  &c«  Hano^ 
don  appeai*ed  accordingly,  and  pleaded :  judgment  passed 
against  him  (and  another  defendant)  on  the  count  for 
the  publication  of  the  libel;  and  he  was  sentenced  to  be 

(a)  The  present  quettioa  did  not  relate  to  the  otlier  defendants. 
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imprisoned  for  nine  calendar  months;  which  punish-     NewSeriet. 

1841« 
ment  he  suffered.     A  side  bar  rule  was  obtained  for  ' 

taxing  the  costs  of  the  prosecution,  and  they  were  taxed     "^^  Queim 

at  2801.  4^.  lOd.  (a).  Hawdov. 

No  part  of  the  costs  having  been  paid,  a  rule  nisi  was 
obtained  by  Hvmfreyy  in  last  term,  for  estreating  the 
recognizances ;  and,  in  this  term,  the  defendant  Haa>dou 
obtained  a  rule  to  set  aside  the  side  bar  rule  and  al- 
locatur.    Both  rules  now  came  on ;  when 

The  defendant,  HawdoUy  contended  that  the  condi- 
tion of  the  recognizances  had  been  performed,  and  did 
not  extend  to  the  costs  of  the  prosecution. 

Humfreyf  contr^  referred  to  stat.  5  &  6  ^.  4.  r.  SS. 
9k  2.,  which  extends  stat.  5  &  6  R^.  4*  ilf.  c.  11.  and  stat. 
Sii9  W»S.  c.  SS. :  and  he  pointed  out  that,  although 
the  condition  of  the  recognizance,  in  conformity  with 
sect.  2  of  stat.  5&6  W.  ^  M.  c.ll.,  did  not  specify  the 
costs  of  the  prosecution,  yet,  by  sect  S  of  the  same  act. 
the  recognizances  could  not  be  discharged  till  these 
costs  were  paid.  He  cited  Rex  v.  Bezant  (b)  and  Rex 
T.  Teal  (c). 

The  Court  (d)  discharged  the  defendant's  rule  for  set- 
ting aside  the  side  bar  rule  and  allocatur.  As  to  the 
other  rule. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  term  {May  6th),  de- 
livered the  judgment  of  the  Court. 

(a)  See  Begpia  v.  Hawdon,  11  A,  ^  E,  143. 

(6)  7  DowL  P.  C.  680.  (c)  13  East,  4. 

(d)  Lord  Denman  C.  J.,  Palteton,  HHUams,  and  Wightman  Js. 
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Fobtme  L         This  ^ipIiCBdoD  was  made  to  the  Court  to  estreat  the 
1_   rooognizanoe  of  bail  for  iKHipayment  ct  costs,  under 


Hie  Qvnv  the  Stat.  5  &  6  fF.  4*  !£  c.  11^  and  is  resisted  bj  one  of 
the  defendants,  not  by  the  bail,  whose  reoognianoe  it  is 
sought  to  estreat. 

We  are  sensible  of  the  objections  that  may  be  made 
to  impoaii^  upon  such  persons  an  obligation  not  apparent 
on  their  recognizance ;  but  these  have  been  urged  oa 
former  occasions,  and  orerruled.  The  authorities  were 
admitted,  after  great  consideration,  by  fVUUoMU  J.; 
iiqgiffa  ¥•  BcuuU{a) :  and  we  cannot  feel  ourselTes  jna- 
tified  in  departing  fiom  what  has  been  the  imaiiable 
practice  many  years. 

We  will  not  now  estreat  the  recognizances,  but  will 
allow  further  time  till  the  first  day  of  next  term  for  pay- 
ment of  the  costs.  If  they  are  not  then  paid,  the  rule 
must  be  made  absolute. 

Rule  absolute,  unless  the  costs  be  paid  befixe 
next  term. 

(a)  7  DowL  p.  C,  680 
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The  Queen  against  The   Commissioners   for  Saturday, 
paving,  lighting,  &c.,  the  Town  of  Chelten-     "^  ^^ 
HAM,  and  for  regulating  the  Police  thereof; 
&c. 

ON  the  appeal  of  Philip  Strickland  to  the  Glcucestet'^  A  paving  act 

shtre  quarter  sessions,  against  a  rate  or  assessment  c,  cxxl.,  local  \ 

upon  certain  houses,  lands,  and  tenements  in  CheUerAam^  ^bl^on- ' 

made  by  the  commissioners  under  stat.  1  &  2  6. 4.  SiBionenMto' 

a  cxxi.  (local  and  personal,  public  {a) ),  the  sessions  ^^^^"^^ 

grieved  an  ap- 
peal to  the  quarter  sessions,  whose  order  was  to  be  final ;  and  no  order,  rate,  &C.9  was  to 
ba  removed  hj  certiorari. 

On  appeal  against  a  rate,  the  respondents  objected  to  the  admission  of  certain  evi- 
dence; the  sessionB,  by  a  majority  of  eleven  magistrates  to  eight,  held  the  evidence  ad- 
missible ;  three  of  the  eleven  magistrates  were  partners  in  a  company  to  which  belonged 
certain  premises  assessed  to  the  rate  in  the  name  of  the  occupier. 

The  sessions  quashed  the  rate. 

Held  that,  a  question  in  the  cause  having  been  decided  by  a  court  improperly  consti- 
tuted, on  account  of  the  interest  of  the  three  magistrates,  the  clause  prohibiting  certiorari 
did  not  operate :  and  this  Court  had  the  order  of  sessions  brought  up  by  certiorari,  and 
quashed  it  on  affidavit  of  the  above  facts.  Although  the  affidavits  did  not  satisfy  the 
Court  that  the  magistrates  had  acted  partially. 

But,  if  a  party  to  the  appeal,  knowing  of  the  interest,  expressly  or  impliedly  assent  to 
the  interested  magistrate  acting,  such  party  cannot  afterwards  make  the  objection. 

(a)  "  For  better  paving,  lighting,  cleansing,  watching,  and  improving 
the  town  of  Cheltenham  in  the  county  of  Gloucester  g  and  for  regulating 
the  police  thereof;  and  for  removing  and  preventing  nuisances  and  an- 
noyances therein." 

Sect  2  creates  certain  commissioners  for  executing  the  act :  and  sub- 
sequent sections  provide  for  the  election  of  their  successors. 

Sect  100  enables  the  commissioners  to  raise  money  by  a  rate  upon 
houses,  &c  Sect  107  gives  a  power  of  distress  and  sale  of  the  goods 
and  chattels  of  every  tenant  or  occupier  who  shall  n^lect  or  refuse  to 
pay  the  rates  for  fourteen  days  after  they  are  due  and  denumd  made. 

Sect  115  enacts  that  persons  aggrieved  by  any  rate  or  assessment  may 
apply  to  the  commissioners  for  relief,  and,  if  they  are  not  satisfied  with 
the  determination  of  the  commissioners,  or  the  commissioners  shall  not 
attend  to  their  application,  they  may  appeal  to  the  quarter  sessions.    Sect 
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Volume  L      [Jpril  1 840)  quashed  the  rate  or  assessment,  with  costs 
to  be  paid  to  the  appellant 


The  QuKK        •pjjg  order  of  sessions  having  been  brought  up  by 
The         certiorari,  G.  K.  Bickards^  in  Michaelmas  term,   1 840, 
CommiatioiMn.  obtained  a  rule  nisi  to  quash  the  order  for  insuffi- 
ciency* 

The  rule  was  drawn  up  on  reading  the  affidavits  used 
on  obtaining  the  certiorari,  and  also  on  fresh  affidavits. 
The  affidavits  raised  several  points ;  but  the  only  objec- 
tion on  which  the  Court  decided  was,  that  several  justices 
voted,  or  took  part,  in  the  decisions  of  the  court  during 
the  trial  of  the  appeal,  and  concurred  in  the  order  by 
which  the  rate  was  quashed,  who  were  at  that  time  oc- 
cupiers of,  or  interested  in,  property  which  was  assessed 
by  the  rate  in  question  or  was  liable  thereto,  or  who 
were  otherwise  directly  or  indirectly  interested  in  the 
result  of  the  appeal.  . 

It  appeared  that  the  trial  of  the  appeal  had  lasted 
three  days.  On  the  first  day,  objections  were  made  by 
the  respondents  to  the  jurisdiction  of  the  sessions,  and 
were  overruled.  On  the  second  day,  the  re^ondents 
objected  to  the  reception  of  certain  evidence,  which  was, 


134  proWdes  for  such  tppealt  and  enacts  Uiat  « the  detenninatioQ  of 
the  said  justices  in  their  said  general  quarter  sessions,  or  a^jourament 
thereof^  shall  be  final,  binding,  and  conclusive  to  all  intents  and  purposes 
whatsoever.** 

Sect.  136  enacts  «  that  no  order,  verdict,  rate,  assessment,  judgment, 
conviction,  or  other  proceeding  touching  or  concerning  any  of  the  matters 
aforesaid,  or  touching  or  concerning  any  offence  against  this  act,  or  any 
by-law  or  order  to  be  made  in  pursuance  thereof,  shall  be  quashed  or 
vacated  for  want  of  form  only,  or  be  removed  or  removable  by  certiorari, 
or  any  other  writ  or  process  whatsoever,  into  any  of  his  Majesty*s  courts 
of  record  at  We$imkuter ;  any  law  or  statute  to  the  contrary  thereof  in 
anywise  notwithstanding. " 
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Jbowever,   i'eceived.      On  the  third  day  the  sessions     New  Series. 
quashed  the  rate.  1__ 


Tlie  affidavits  contained  statements  on  each  sidey  at     "^^  Qomk 
great  length,  and,  to  a  certain  extent,  contradictory!  as  The 

^  "  CHKUnilHAlf 

to  the  part  taken  by  the  different  magistrates  on  the  Conumisionen. 
three  days*  The  conclusion  to  which  this  Court  came, 
-as  to  the  tacts,  from  the  affidavits,  was,  that  two  magis- 
trates were  partners  in  a  banking  company  to  which  a 
certain  house  and  premises  belonged  which  were  as- 
sessed to  the  rate;  that  another  magistrate  was  a 
partner  in  another  banking  company,  to  which  also  a 
bouse  iand  premises  belonged  which  were  assessed  to 
the  rate :  the  party  rated  being  in  each  case  the  imme- 
diate occupier.  That  the  objection  to  the  evidence, 
made  on  the  second  day,  was  overruled  by  a  majority 
of  eleven  magistrates  to  eight,  and  that  the  three  ma- 
gistrates above  mentioned  were  among  the  eleven.  It 
appeared  also  that,  when  the  decision  of  the  sessions^ 
quashing  the  rate,  was  pronounced  on  the  third  day,  the 
respondents'  counsel  applied  to  tlie  chairman  for  the 
names  of  the  magistrates  who  had  voted  for  quashing 
the  rate ;  to  which  the  chairman  answered  that  he  had 
not  the  means  of  furnishing  the  names. 

The  affidavits  in  support  of  the  rate  contained  charges 
of  partiality ;  and  those  in  opposition  denied  any  cor- 
rupt motive. 

Sir  J.  Campbell,  Attorney  General,  and  W.  J.  Alex- 
ander shewed  cause  {a).  Sect  136  of  stat.  1  &  2  G.  4. 
c.  cxxi.  prohibits  the  removal  of  any  proceeding,  touch- 
ing any  of  the  matters  aforesaid,  by  certiorari.     The 

(a)  The  case  was  partly  heard  on  28th  Aprii^  and  concluded  on  this 
day. 

VOL.1.   N.S.  II 
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,    Voktme  /.      attempt  on  the  otber  side  will  be  to  treat  diis  as  not  a 
*       proceeding  under  the  act^  because  certain  magistrates, 


TheQumr    alleged  to  be  interested  in  the  result,  were  present  at 

1^         the  decision.     The  affidavits  do  not  justify  the  inference 

CommiMiiWiew.  that  the  votes  of  any  magistrates  interested  produced 

the  majority ;  at  all  events  it  does  not  i^pear  that  this 
took  place  upon  the  question  as  to  affirming  or  quash- 
ing the  rate.  As  to  a  part  of  the  proceedings  it  does 
not  even  appear  that  the  interested  magistrates  voted 
at  all;  they  made  but  a  small  part  of  the  body  of 
magistrates  at  any  time.  [The  argum^it  on  the  affi- 
davits is  omitted.]  In  The  Case  ofFoxham  TMing  (a), 
where  an  order  of  sessions  was  quashed  on  a  similar 
objection,  it  is  probable  that  the  vote  of  the  interested 
magistrate  decided  the  case:  and  there  the  certiorari, 
it  seems,  was  not  taken  away  by  statute.  In  Great 
Charte  ▼.  Kennif^Um\b)  one  of  two  removing  justices 
was  an  inhalntant  of  the  parish  from  which  the  pauper 
was  removed:  and  the  sessions  quashed  the  order; 
which  decision  was  confirmed  in  this  Court  But  there, 
too^  the  certiorari  was  not  prohibited;  and,  besides, 
the  case  must  have  been  sent  up  by  the  sessions 
for  the  opinion  of  the  Court.  In  Rex  v.  Yarpole  (c)  an 
order  of  removal  was,  on  this  objection,  sent  back  to 
sessions,  not  quashed :  and  in  that  case  it  distinctly  ap- 
peared that  the  votes  of  the  interested  magistrates  had 
turned  the  decision.  The  same  explanation  applies  to 
Rex  v.  Gudridge  (d).  And  Rex  v.  Yarpole  (c)  was  a  case 
in  which  certiorari  lay,  and  which  had  been  sent  up 
from  sessions  for  the  opinion  of  this  Court  This  Court 
will  not,  where  the  sessions  have  decided  without  reserv- 
ing a  case,  interfere  on  affidavits  shewing  the  way  in 


^ 


(a)  S  SaOu  607.  (6)  2  Str.  1173. 

(c)  4  T.  JL  71.  (rf)  5  A  j-C  459. 
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#hidi  the  sevcaral  magistrates  voted.    In  Bex  >k  The     New  Seneu 

1841 
Justices  qf  MonmotMskire  (a)  the  sessions  bad  quashed    [^ 


an  order  of  removal :  and  a  rule  was  obtained  for  a     1^  Qvkex 
mandamus  commanding  the  justices  to  hear,  upon  affi-         The 
davit  that  the  votes  of  the  bench  had  been  equally  di*.  CommiauiiMn. 
videdy  and  an  adjournment  refused:  but  thb  Court  dis- 
charged, the  rule»  on  the  ground  that  the  sessions  had 
decided  the  case,  and  that  this  Court  was  not  a  court 
of  error  from  the  sessions.     So  in  a  later  case  of  Bex 

m 

V.  The  Justices  qf  Monmouthshire  (b)  this  Court  refused 
a  certiorari  which  was  applied  for  on  affidavits  shewing 
that  the  magistrates  had  been  equally  divided,  and  that 
one  of  the  magistrates  was  a  rated  inhabitant  of  the 
respondent  parish,  in  iavour  of  which  he  had  voted : 
and  Lord  Tenterden  said  that,  assuming  the  judgment 
of  the  sessions  to  be  erroneous,  still  this  Court  had 
no  jurisdiction.  The  sessions  have  decided  here,  and 
have  sent  no  case.  The  order  is  good  on  the  face 
of  it  It  is  attempted  to  shew  that  the  sessions  had 
no  jurisdiction,  because  some  of  the  body  were  inte- 
rested. But  the  dilemma  insisted  upon  in  Begina  v. 
The  Bristol  and  Exeter  Bailway  Company  (c)  exists  here : 
either  this  is  a  ^'  proceeding  touching  or  concerning'' 
the  matters  in  the  local  act,  and  then  sect.  136  applies, 
and  the  certiorari  is  taken  away ;  or  it  is  the  act  of  un- 
authorised persons,  and  then  no  certiorari  can  go,  the 
act  being  merely  void.  That  is  consistent  with  Begina 
V.  The  Sheffield  Bailway  Company  {d).  In  Bex  v.  The 
Justices  qf  the  West  Biding  qf  Yorkshire  (e)  Lord  Den^ 

(a)  4  ^.  4>  C.  844.     See  Reg^  v.  Fladbury,  10  A.  $>  £.  706. 
(6)  SB.^  a  137. 

(c)  Note  (a)  to  Regma  v.  The  Sh^ld  Raihoay  Company,  l\  A.  S;  E, 
202. 

id)  11  A.  i  E.  194.  ie)  IA.4:  £.  563.  573. 

II  2 
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romme  I.     iMH  C.  J.  Said,  ^  When  this  application  was  first  made, 

1841 
'__  the  amount  of  the  damages,  and  the  manner  in  whidi 

The  Qotxw    ^^  ^g^g^  ^gg  i^  ^  ^^  ju^y  \yy  ^Q  chainnan,  made  the 

"^^  Coart  willing^  if  it  had  been  in  their  power,  to  correct 
Commituoocn.  the  proceeding  at  sessions.  I  should  have  been  happy 
if  we  could  have  done  so.  But,  in  the  first  place,  look- 
ing to  the  nature  of  the  powers  vested  in  this  Court,  we 
must  take  care  that  we  do  not,  by  a  side-wind,  repeal 
those  clauses  of  the  acts  in  question  by  which  the  certio- 
rari is  taken  away."  UMedaU  J.  said  there^  that  he  did 
not  see  how  stronger  words  could  have  been  used  than 
were  found  in  the  act  then  under  discussion :  the  words, 
in  this  case,  have  a  stronger  efiect,  for  here  the  applica- 
tion is  merely  to  quash  on  certiorari,  which  is  directly 
prohibited ;  whereas  in  Rex  v.  The  Justices  cf  the  West 
Riding  cf  Yorkshire  (a)  the  application  was  for  either  a 
certiorari  or  a  mandamus,  which  was  not  directly  pro- 
hibited. It  is  not  necessary,  to  bring  a  case  within  a 
protective  clause,  that  the  proceeding  should  be  strictly 
r^ular :  it  is  enough  if  it  be  a  proceeding  taken  pro- 
fessedly and  bona  fide  under  the  statute  in  question ; 
Lord  Oakley  v.  J^e  Kensington  Canal  Company {b)i 
Norris  v.  Smith  (c).  [Lord  Denman  C.  J.  We  have 
no  doubt  of  our  having  authority  to  declare  proceedings 
void  when  there  has  been  malversation.  That  point 
ought  not  to  be  open  to  doubt.  A  statutory  clause 
taking  away  certiorari  must  be  understood  to  assume 
that  an  order  has  been  made  by  the  proper  authority ; 
but  that  is  not  a  proper  authority  which  is  exercised 
where  there  is  malversation.  Here,  therefore,  the  clause 
is  inapplicable  to  the  state  of  facts  which  the  parties  im- 

(a)  \A.^E.  563. 

(6)  SB.iJd.  138.     See  Smiih  t.  Shaw,  10  B.  ^  C.  S77. 

(c)  10  A.  jr  E.  188. 
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pugning  the  proceedings  undertake  to  establish.     My     NewSeriet. 


1841. 


brother  Williams  informs  me  that  in  Lord  EUenborougKs  _ 

time  a  case  la)  occurred  in  which  an  order  of  sessions     ^^^  Qatsx 

was  quashed  because  some  of  the  magistrates  were         The 

Cbsltskhak 
mterested.]  GommbBioiien. 


Sir  W.  W.  FotteU  (with  whom  were  Kelhf  and  6.  K. 
Bickards),  contra.  The  decision  here  has  been  made 
by  a  court  improperly  constituted,  and  therefore  is 
a  proceeding  not  within  the  clause  taking  away  cer^ 
tiorari.  It  is  unimportant  which  way  the  interested 
justices  voted;  the  court  itself  was  rendered  an  il- 
legal one  by  their  taking  a  part,  as  it  is  clear  that 
they  did  on  the  second  day.  In  Bex  v.  Chulridge{b)9 
the  interested  magistrate  gave  his  vote  against  his  in- 
terest ;  but  Lord  Tenierden  still  considered  it  right  to 
act  on  the  general  rule,  that  interested  ma^trates 
should  take  no  part.  In  Rex  v.  The  Justices  qf  Leicester^ 
shire  (c)  the  Court  refused  to  enquire  how  individual 
votes  were  given  on  the  bench:  and  Billet/  J.  said, 
^*  This  Court  cannot  sit  as  upon  a  scrutiny  before  an 
election  committee.''  The  late  case  of  Bex  v.  The 
Justices  of  Monmouthshire  {d)  cannot  be  upheld  to  the 
full  extent,  as  reported.  Stat.  16  6.2.  c.  18.  5.1. 
enables  justices  who  are  ratepayers  to  act  in  matters 
relating  to  the  relief  of  the  poor ;  but  sect.  S  preserves, 
as  to  the  trial  of  appeals,  the  common  law  principle, 
that  no  one  shall  act  judicially  who  has  an  interest 
in  the  result  It  does  not  seem  quite  clear  what  the 
Court  actually  intended  to  decide  in  Bex  v.  The  Justices 
of  Monmouthshire  (d).    The  application  was  for  quash- 

(a)  See  note  (a),  p.  479.  (6)  8  B.  ^  C.  459. 

(c)  \  M.^S.  442.  (d)  8  P.  $•  C.  137. 

lis 
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Vohme  L      in^  not  Only  the  order  of  sessioDB,  but  the  order  of 
•  remoral;  whereas  the  objection  of  interest  coald  not 


The  QiTux^    possibly  apply  to  that  ordor  of  removaL     In  Bex  t. 
1^  YarpoU  (a)  this  Court  refused  to  quash  the  order  of 

removal :  but  it  was  admitted  that  the  order  of  sessions 
could  not  be  supported.  The  decision  in  JRer  v.  Tlie 
Justices  of  Monmouthshire  (b)  probably  related  to  the 
finrm  of  the  rule  only :  if  the  rule  had  been  to  enter 
continuances,  treating  the  proceeding  of  the  sessions  as 
simply  invalid  (as  was  done  in  Res  v.  Yarpole  (a)  )f  the 
Court  would  probably  have  made  it  absolute.  (He  was 
then  stopped  by  the  Court) 

Lord  Dekman  (XJ.  It  is  perfisctly  dear  that  pro* 
oeedings,  such  as  those  which  took  place  on  the  second 
day>  cannot  be  supported  in  this  Court  We  havtt 
already  stated  our  opinion,  that  the  clause  which  takes 
away  the  certbrari  does  not  preclude  our  exercising 
a  superintendance  over  the  proceedings,  so  far  as  to  see 
that  what  is  done  shall  be  in  pursuance  of  the  ^atute. 
The  statute  cannot  afiect  our  right  and  duty  to  see 
justice  executed :  and,  here^  I  am  clearly  of  opinion 
that  justice  has  not  been  executed.  Without  going 
farther,  it  is  clear  that  on  the  second  day  three  mar* 
gistrates  who  were  interested  took  a  part,  in  the  de- 
cision. It  is  enough  to  shew  that  this  decision  was 
followed  by  an  order :  and  I  will  not  enquire  what  the 
particular  question  was,  nor  how  the  majority  was  made 
up,  nor  what  the  result  would  have  been  if  the  magis- 
trates who  were  interested  had  retired.  The  Court 
was  improperly  constituted ;  and  that  rendered  the  de- 
cision invalid :  and,  for  aught  I  know,  the  decision  may 

(ci)  4T.M.  71.  (6)  8  ^.  jr  a  137. 
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have  involved  the  event  of  thie  appeal*    I  must  however    Nm  Smet, 
add,  for  my  own  part,  that  I  should  feel  much  difficulty  * 


in  saying,  that  on  these  affidavits,  the  proceedings  were  ^^  Qimir 
fraudulent  on  the  part  of  the  magistrates.  Such  a  'The 
question,  mdeed,  seems  more  fit  for  a  jury :  though  1  r^mmftn^mwi 
do  not  say  that  thi^  Ck>urt  has  not.  the  power  to 
entertain  it,  or  that  cases  may  not  occur  in  which  the 
Court  may  find  it  necessary  to  do  so*  Nor  do  I  say 
that  there  may  not  be  cases  in  which  a  magistrate  who 
is  interested  may  sit :  for,  if  all  parties  know  that  he 
is  interested,  and  make  no  objection,  at  any  rate  if 
there  be  any  thing  like  a  consent,  or  if  the  magistrate 
take  no  part,  or  if  he  take  a  part  upon  being  de- 
sired to  do  so  by  all  parties^  in  all  these  caises  it 
would  be  monstrous  to  say  that  the  presence  of  the 
magistrate  vitiated  the  proceedings.  Here,  however, 
there  is  not  the  smallest  pretence  for  saying  that  there 
has  been  any  thing  like  a  consent  A  difficulty  does 
certainly  arise  from  the  case  of  Bex  v.  The  Justices 
of  Monmotdhshire  (a),  reported  in  Messrs.  JUonmi^ 
and  BylatuCs  Reports  as  Bex  v«  The  InhabiUmts  qf 
Uske  (i).  But,  on  comparing  these  reports,  and  look* 
ing  at  the  account  of  the  case  in  Bwrris  Justice  (c), 
which  appears  to  be  compiled  from  the  two,  it  is  clear 
that  Lord  Tenterden  was  not  sanctioning  the  voting  by 
a  magistrate  in  a  case  where  he  had  an  interest.  It 
seems  that  the  party  applying  for  the  certiorari  wanted 
to  quash  the  order  of  removaL  The  sessions,  at  the 
trial  of  the  appeal,  had  made  an  order  of  adjournment, 
two  magistrates  having  previously  voted  for  the  re- 
spondent parish  and  two  .for  the  appellants,  one  of  the 

(a)  8  A  ^  C.  137.  (6)  2  Man.  ^  A.  172. 

(c)  Vol4.  p.  919.  28Uied. 
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rohtme  1.      former  being  a  rated  inhabitant  of  the  respondent  parish. 
!__  The  party  applying  for  the  certiorari  contended  that 


The  QuiiM     ^j^jg  ^j^g^  i,^  \^yf^  n  decision  for  the  appellant  •parish. 
The         because  the  vote  of  the  interested  magistrate  could  not 

Chiltbvhak  ° 

GommiMioneTB.  be  considered  as  any  vote ;  and  that,  consequently,  the 

sessions  had  no  power  to  adjourn  the  appeal  after  such 
a  decision.  They  therefore  proposed  to  quash  both 
the  order  of  removal,  and  the  order  of  adjournment. 
Lord  Tenterdm  then,  after  protesting  against  a  magis-* 
trate's  voting  where  he  is  interested,  refused  to  quash  the 
order  of  adjournment,  because,  as  to  that^  the  Court  of 
Queen's  Bench  could  not  sit  in  error  on  a  decision  of  the 
court  below  in  a  matter  within  its  jurisdiction ;  and,  as  to 
the  order  of  removal,  there  had  clearly  been  no  valid 
decision  of  the  sessions  against  it,  and  this  Court  could 
not  make  one.  Therefore  neither  branch  of  the  rule 
which  it  was  proposed  to  make  on  the  orders  being 
brought  up  could  have  been  granted.  But  this  is  a 
very  different  thing  from  refusing  to  interfere  for  the 
purpose  of  preventing  a  decision  taking  effect  in  which 
an  interested  magistrate  has  participated.  I  have  already 
pointed  out  the  exception  to  the  general  rule,  which  I 
was  the  more  anxious  to  do,  because  I  can  conceive  that, 
if  that  exception  were  lost  sight  of,  difficulties  might 
arise,  especially  at  sessions  where  the  bench  consists  of 
very  few  magistrates.  But  it  is  very  advisable  that  no 
interested  person  should  ever  take  a  part  in  a  decision 
without  stating  the  fact  of  his  being  interested,  and 
enquiring  whether  any  objection  be  made.  A  case 
occurred  in  last  term,  respecting  a  rate,  in  which  I 
stated  that  I  had  an  interest :  and  I  was  then  requested 
to  keep  my  place  on  the  bench.  We  are  not  to  be 
understood  as  interfering  with  such  a  practice  as  that. 
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fiut  here  three  magistrates  have  been  taking  a  part  in     2^ew  Serki. 
the  decision  without  any  thing  to  shew  that  their  doing * 


so  was  authorized  or  desired.  The  Qukxm 

T. 

The 

Patteson  J.  I  have  no  doubt  that  what  took  place  Commistioncn. 
on  the  second  day  makes  this  an  invalid  decision. 
Nineteen  magistrates  were  then  present,  the  majority 
being  eleven  and  the  minority  eight,  and  three  of  the 
eleven  being  interested:  that  number  would  have  de- 
stroyed the  majority.  I  must  guard  myself,  however^ 
by  stating  that  I  am  not  at  present  prepared  to  say  that,, 
in  a  case  where  one  magistrate  is  interested  and  fifty 
others  are  not,  the  proceedings  will  necessarily  be  in- 
valid: I  cannot  go  that  length.  The  magistrate  in- 
terested may  not  recollect  his  interest,  though,  after- 
wards, the  party  failing  may  pick  out  the  objection.  I 
confess  that  I  look  with  great  suspicion  at  the  general 
proposition  that  the  vote  of  any  interested  person  must 
necessarily  vitiate  the  proceedings.  There  will  be  many 
cases  of  commissioners  under  acts  of  parliament,  or  of 
persons  filling  common  law  offices,  who  are  interested, 
in  which  great  difficulty  might  be  created  by  so  per- 
emptory a  rule.  I  do  not  however  feel  that,  where  a 
magistrate  knows  that  he  is  interested,  and  still  takes  a 
part  in  the  discussion,  he  is  justified  in  saying  that, 
because  so  many  other  magistrates  were  present,  he 
could  not  have  influenced  the  decision :  I  was  sur- 
prised to  hear  that  argument  urged ;  because  it  is  clear 
that  great  effect  may  be  produced  by  the  party  being  pre- 
sent and  merely  joining  in  the  discussion.  It  was  said 
here  that  the  majority  would  have  been  the  same  way, 
even  if  the  parties  interested  had  not  joined.  That, 
however,  cannot  be  said  truly  of  the  proceedings  on  the 
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ydume  I.      second  day.      The  certiorari  is  not  taken  away  in  cases 

1841. 

where  the  decision  itself  is  impeached  as  being  invalid 


The  Qvny     ^^  ^^  ground  of  malversation.     Many  attempts  have 
The         lately  been  made  —  indeed  there  is  a  perpetual   en- 

CoXLTBirBAK  *^ 

CommuBonen*  deavour-^to  get  rid  of  clauses  which  take  away  oer^ 

tiorari,  by  impugning  the  jurisdiction.  Such  attempts 
we  ought  carefully  to  watch ;  otherwise  the  danses 
would  be  rendered  nugatory*  But  here,  the  charge 
being  malversation,  the  certiorari  is  not  taken  awqr* 
I  ought  to  add,  on  looking  through  these  affidavits, 
containing  so  much  matter,  and  a  great  deal  of  it  cob» 
tradictory,  that  it  must  not  be  supposed  that  we  mean 
to  «ay  diat  the  magistrates  have  acted  partially.  Im- 
putations are  made  upon  hearsay,  some  of  them  in 
additional  affidavits ;  and  the  imputations  are  utterfy 
denied  upon  oath.  I  cannot  approve  of  additicmal  affi« 
davits  beiilg  filed  for  the  purpose  of  making  such 
charges  on  information  and  belief,  where  the  party  ad- 
ducing them  has  had  no  personal  knowledge  on  the 
subject. 

Williams  J.  I  agree  with  my  brother  Patteson  that 
these  proceedings  are  invalidated  by  what  took  place  on 
the  second  day.  For,  excluding,  as  we  must,  the  sup- 
position that  there  was  any  acquiescence  in  the  presence 
of  the  interested  justices  (which,  if  neither  expressed  or 
intimated  by  silence,  might  do  away  with  the  objection), 
I  consider  that  a  court  of  which  persons  interested  form 
a  part  is  not  properly  constituted.  Nor,  indeed,  can  I 
help  feeling  a  strong  opinion  as  to  the  point  suggested 
by  my  brother  Patteson.  I  am  strongly  disposed  to 
think  that  a  court  is  badly  constituted  of  which  an  in- 
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terested  person  is  a  party  whatever  may  be  die  number     New  Sme$. 

1841* 
of  disinterested  members^  -.  And  in  this  I  am  strength-  * 


ened  by  the  inference  to  be  drawn  from  stat  16  6. 3*     '^^  ^■^ 
a  181  which  seems  to  -  recoffnise^the  necessity  of  an         '^^ 

CBKvtjanuM 

express  enactment  to  prevent  that  common  law  prin*  CommiMoneri, 
ciple  from  afiecting  certain,  acts  of  magistrates;  and 
the  provision  is  confined  to  partieukr  acts,  and  does 
not  extend  to  the  trial  of  appeals.  At  an  earlier 
stage  <>f  the  ai^mentf  my  Lord  alluded  to  ther  case  of 
Bex  Y*  Bishton  {a).  I  can  state  that  in  that  case  no 
actual  objection  was,  at  the  time,  made  to  the  presence 
of  the  interested  magistrate.  It  q)pears  that  the  majori^ 
there  would  have  been  afSscted  by  the  votes  of  those 
magistrates:  the  case,  :however,  was  not  put  on  that 
fi>oting,  but,  on  7^  Case  of  Foxham  Tithing  [b)  and 
Great  Charte  v.  Kermington  (jc)  being  cited  to  shew  that 
the  court  was  improperly  constituted,^  the  irule  was 
granted,  and  the  order  was  quashed  without  resistance; 
That  is,  in  one  sense,  a  case  only  of  prim&  facie  autho- 
rity, because  there  was  no  argument :  but,  as  far  as  it 


(a)  The  reporter!  hare  been  fiiTOured  witfa  Uie  foUowiDg  note  by  BIr. 
Robinton, 

The  Kino  against  The  luhabitants  of  Rxshton.  Mkh.  7.  isis. 

Monov  for  certiorari  for  order  of  removal,  made  by  two  justices,  and 
for  order  of  sessions  confirming  it.  It  iq;>peani  from  the  affidavit  diat  the 
removal  order  was  made  by  Dr.  ColUnt  and  John  Hargreaoet ;  that  tiie 
sessions  was  composed  of  Dr.  CoOint,  John  HargreaveSf  James  Hargreaoet^ 
and  J.  dbmriley,  Tliat  Jameg  Hargirepai^  was  a  nriad  inhabitant  of  the 
removi^  P^nsh ;  and  that  both  be  and  John  Hargreaves  were  owners  of 
rsteable  property  in  the  same  pansh ;  and  both  voted  for  confirming  &c. 
That  Dr.  CoObia  dissented  from  th^  other  justices  who  conflrmed  the 
removal  order.    (It  did  not  appear  how  J.  Quartley  voted.) 

The  Court  pronounced  a  rule  that  the  order  of  sessions  should  b^ 
quashed,  and  the  original  order  sent  dow^  to  be  reheard. 

(6)  2  Salk.  607»  (c)  S  Ar.  117S. 
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rourne  L     goes,  it  seems  to  shew  strongly  that  a  justice  of  the 

^^^^*        peace  cannot  take  a  part  in  any  decision  in  which  he  is 

The  QirtiM     interested.    If  that  be  sO)  I  must  agree  with  my  Lord 

The  that  we  cannot  go  int^  a  poll  of  the  bench,  but  have  only 

Commiiiioiien.  ^  attend  to  the  question  whether  there  was  a  competent 

court,  when  nothing  has  taken  pkce  which  amountsto 
a  waiver  of  the  objection. 


WiGHTMAN  J.  I  agree  that  these  proceedings  are 
invalid :  and  I  come  to  that  conclusion  on  the  ground 
of  what  took  place  on  the  second  day.  It  appears  to 
me  that,  whether  we  look  at  the  common  law  or  the 
inference  to  be  drawn  from  stat  16  6.  2.  c.  18.,  the 
court  was  improperly  constituted. 

Order  of  sessions  quashed. 

The  Court  then,  at  the  instance  of  the  Attorney  Ge« 
neral,  granted  a  rule  nisi  for  a  mandamus  commanding 
the  sessions  to  hear  the  appeal. 


ilcySd. 


The    Queen    against   Fenton,   Esquire,    and 
Others,  Justices  of  Lancashire. 


Under  Stat.  A   RULE  nisi  was  obtained  in  last  Hilary  term,  for  a 

S3C3.  c.  127.    .^^  -  1  .  .        .  1  1     , 

«.  7.,  which  mandamus  to  the  above  justices  to  hear  and  de- 

orthe^etcetT  termiue  the  complaint  of  Abraham  Brierleyj  one  of  the 

cUrffeTof  non-  churchwardens  of  Rochdale^  Lancashire^  against  Joseph 

churdTrite  ButteTworthj  for  nonpayment  of  a  church  rate. 

"  upon  the  The  rate  in  question,  for  the  parish  of  Rochdale,  for 

complaint  of  i  »  r  » 

any  church^ 

vfordenor  chwrdiwardent**  **  who  ought  to  receive  and  collect  the  same/'  the  justices  majr 
act  upon  the  complaint  of  one  churchwarden,  though  in  a  parish  having  ten. 
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the  repairs  of  the  parish  churchy  and  other  purposes     }few  Seriet. 

relating  thereto,  was  made  in  October  1840 ;  and  Butter^   * 

wjrth  was  therein  assessed  in  the  sum  of  TM.  for  lands     T*^  Qohn 

*  ▼. 

occupied  by  him  in  the  district  or  division  of  Castieton  *  Fintok. 
Nearer  Side  in  the  said  parish.  Payment  being  refused, 
Brierley  laid  a  complaint  before  a  justice,  which  was 
entitled  ^^  The  complaint  of  Abraham  Brierleyj  one  of 
the  churchwardens  of  the  parish  and  parish  church  of 
BochdaHe^  in  the  county  of  Lancaster,  who  ought  to 
receive  and  collect  the  church  rate  hereinafter  men- 
tioned, taken  upon  oath**  &c. ;  and  Butterworth  was 
summoned  to  answer.  He  appeared  accordingly,  be- 
fore Mr.  Fenton  and  other  justices,  and  objected  to  their 
proceeding,  on  the  ground  that  the  complaint  was  laid 
by  one  churchwarden  only,  whereas  the  parish  had 
several,  and  all  ought  to  have  made,  or  concurred  in, 
the  complaint  Brierley  contended  that  this  was  un- 
necessary under  stat.  55  G.  S.  c.  127«  5. 7.  The  justices, 
however,  refused  to  proceed  further,  and  dismissed  the 
complaint.  Brierley,  in  his  affidavit  in  support  of  the 
present  rule,  stated  that  the  parish  has  immemorially 
(according  to  his  information  and  belief)  consisted  of 
ten  districts  or  divisions,  one  of  which  is  Castleton 
Nearer  Side;  and  that  it  is,  and  has  been  during  that 
period,  *^the  custom  and  practice  to  choose  ten  church- 
wardens of  the  said  parish,  one  chosen  for  and  to 
act  within  each  of  the  said  districts  or  divisions, 
each  churchwarden  so  chosen  being  an  inhabitant  of, 
and  resident  within,  the  district  or  division  for  which 
he  is  so  chosen,  and  solely  performing  and  discharg- 
ing all  the  duties  of  churchwarden  within  such  dis- 
trict or  division.  That,  at  the  time  when  he,  this  de- 
ponent, was  80  chosen  churchwai'den,  he  and  nine  other 
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TheQoiiK 

▼. 

Fs]nov«' 


inhabitants  of  the  said  parish  were  duly  chosed  chiurth* 
warden^  according  to  the  said  custom  and  practioe»  he^ 
thb  deponent,  being  chosen  for  and  to  act  within  the 
district  or  division  of  CasUeion  Nearer  Side.  That  hcf 
this  deponoDit,  has  been  a  churchwarden  for  the  sakl 
parish  three  times  within  die  last  eight  years^  and  acted 
for  the  said  district  or  division  of  Casileton  Nearer' Side. 
That  during  that  time,  and,  as  this  deponent  hath  been 
informed  and  believes,  immemorially,  it  has  been  the 
custom  and  practice  for  each  churchwarden  of  the  said 
parish  alone  to  collect  and  receive  the  churidii  rates  in 
the  district  in  which  he  resides.  That,  on  the  16th  day 
of  October  last,  a  church  rate  for  the  said  padsh  was 
duly  made,"  &c.  The  affidavits  in  answer  stated  the 
practice  to  be  that  churchwardens  were  appointed,  one 
by  nomination  of  the  vicar,  and  nine  by  election,  in  which 
the  ratepayers  voted  indiscriminately,  and  not  by  dis- 
tricts; but  that  there  had  not  uniformly  been  ten 
churchwardens  ;  and  that  church  rates  were  laid  upon 
the  parish  generally. 


Sir  (7»  CamjpbeUf  Attorney  General,  BaineSf  and  Jr-- 
noldy  now  shewed  cause.  Stat.  53  G.  3.  c.  127.  s.  7., 
empowers  justices,  on  nonpayment  of  church  rates,  to 
convene  the  party  in  default,  and  order  payment,  ^^  upon 
the  complaint  of  any  churchwarden  or  churchwardens, 
chapelwarden  or  chapelwardens,  who  ought  to  receive 
and  collect  the  same."  The  word  **  churchwarden," 
there,  is  intended  to  meet  the  contingency  of  a  parish 
having  only  one,  which  may  be  the  case,  by  custom  ; 
Bex  V*  Hinckley  (a),  Bex  v.  Caiesby  (b).    It  is  not  to  be 

(a)  12£!Mf,361. 

(d)  S  A  4-  C  814.     See  JZor  v.  XPir,  S  A  j-  Ad.  197. 
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inferred  firom  the  use  of  the  singular  number  that,  where     Nsw  Series. 
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there  are  several,  one  alone  may  act.    If  that  were  so,  ]__ 


the  word  "  churchwardenb "  would  be  unnecessary,  The  Quhk 
The  complaint  should  have  been  by  all,  or  a  majority.  Fbmton. 
It  is  said  that  here  each  acts  for  a  district ;  but  they 
arie  appointed  for  the  whole  parish,  and  the  rate  is 
made  for  the  whole.  It  cannot  be  contended  that,  if 
nine  out  of  ten  churchwardens  opposed  such  an  appli- 
cation as  this,  the  one  might  make  iu  >Pfideaux  says 
of  churchwardens  (a) :  *'  Being  a  corporation  they  act 
jointly  together ;  for  neither  of  them  alone  is  that  cor- 
poration, but  both  together,  and  consequently  what  one 
doth  without  the  other  hath  no  force  in  law.  For 
should  one  of  them  alone  commence  the  action  in  his 
own  name,  without  joining  the  name  of  the  other  with 
it,  or  when  it  is  rightly  commenced  in  the  name  of  both, 
should  either  of  them  give  a  discharge  from  the  action, 
or  from  the  costs  or  damages,  which  are  recovered  upon 
it,  all  that  is  done  is  void  and  null  In  law,  and  so  it  will 
be  in  every  thing  else,  wherein  either  of  them  shall 
take  upon  him  to  act  alone  in  his  office  without  the 
other,  except  only  in  presentments."  The  complaint 
here  is  in  the  place  of  a  suit  in  the  Ecclesiastical  Court, 
and,  like  that,  should  be  prosecuted  by  at  least  a 
majority:  otherwise,  proceedings  for  a  recovery  of  a 
rate  might  be  taken  by  one  or  more,  as  the  amount 
exceeded  or  fell  short  of  lOZ.,  or  as  the  validity  of  the 
rate  was  or  was  not  controverted.  In  Blacket  v. 
BUzard{b)  twenty  six  persons  had  been  appointed  a 
select  vestry  for  the  care  and  management  of  a  church ; 
a  rate  was  made  for  repairs   at  a  meeting  not  at- 

(a)  Diredwns  to  Churchwardens^  p.  131.  10th  ed.,  by  Tyrwhiti, 
(6)  d  P.  j-  C.  851. 
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' the  ground,  as  stated  by  Bayley  J.,  "  that  where  a  pub- 

The  QuEXN    ]jg  ^|.yg|.  is  to  be  executed  by  a  definite  number  of  per^ 
Fkmton.       sons,  it  must  be  executed  at  a  meeting  where  a  majority 
of  that  number  is  present,  unless  there  be  a  usage  or 
custom  to  the  contrary."     Under  stat.  4  &  5  FF.  4.  c  76. 
^•81.,  which  requires  notice  of  grounds  of  appeal  to  be 
given  by  *'the  overseers  or  guardians  of  the  parish 
appealing/'  it  was  held  that  notice  might  be  given  by 
the  majority ;  Bex  v.  The  Justices  of  Warwickshire  (a). 
The  practice  of  appointing  separate  churchwardens  who 
act  respectively  for  ten  districts  cannot  alter  the  general 
rule.     In  Rex  v.  Marsh  (6),  where  churchwardens  were 
appointed  separately  for  several  districts,  and  acted  for 
them  respectively,  none  transacting  any  business  out  of 
his  district,  except  signing  presentments,  Lord  Denman 
C  J.  said,  in  delivering  judgment :  ^^  Generally  speak- 
ing, the  churchwarden  is  peculiarly,  and  emphatically, 
a  jMzrish  officer.      The  nomination  may  be   (not  un- 
usually is)  by  a  portion  of,  or  even  by  a  person  in, 
the  parish ;  but  the  office  is  not  thereby  affected.     He 
is  still  of,  and  for,  the  parish."     Asile  v.  Thomas  (c)  may 
be  cited  on  the  other  side :  there  two  distinct  sets  of 
churchwardens  were  appointed  for  different  divisions  of 
a  parish  (two  for  each),  and  it  was  held  that  one  set 
might  sue  their  predecessors  in  the  same  division  for 
money  had  and  received;   but  the  reason  given  by 
Abbott  C.  J.  was,  that  *'  in  this  parish  there  were  two 
purses,  supplied  by  separate  rates."     ^'  It  is  no  injury," 
he  said,    *'  to  the  parish  at   large,   that   the  money 

(a)  e  A,  i  E.  873.     See  Reg^na  ▼.   The  Justices  of  Cambridgeshire, 
1  A.^  E,  480. ;  King  t.  Burred,  12  A.  j*  E.  460, 
(6)  SA.t^E.  468.  48a  (c)  2  J.  j-  C.  271. 
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in  question  has  not  been  paid  over,  but  only  to  that     i^ew  Smet. 

.      .                1841. 
part  of  it  from  which,  and  for  the  use  of  which  it  was  * 


.**    Here  the  rate  is  for  a  purpose  common  to  the     ^^  Qomk 
whole  parish.     If  the  churchwardenS|  or  a  majority,  are       Fiktok. 
agreed  in  this  case^  no  mandamus  is  necessary ;  for  the 
requisite  number  may  join  in  obtaining  a  new  order 
from  the  justices. 

CresnoeU  and  QnoKngf  contr^  were  stopped  by  the 
Court. 

Lord  Denman  C.  J.  None  of  the  cases  cited  is  ap- 
plicable. The  words  of  stat  53  6.  3.  c.  1 27.  s.  7.  are 
not  to  be  got  over :  and  perhaps  the  clause  was  framed 
as  it  is  with  a  view  to  the  case  of  a  parish  having  several 
di^ricts,  and  churchwardens  acting  for  each. 

Patteson  J.  In  the  cases  where  it  was  held  that 
a  majority  of  overseers  should  act,  the  statute  used  only 
the  plural  number.  Here  the  words  are  ^^church- 
warden or  churchwardens."  The  rule  must  be  abso- 
lute. 

Williams  and  Wiohtman  Js.  concurred. 

Rule  absolute  (a). 

(a)  See  Morrett  v.  Martin,  6  New  Ccu  S73. 
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jj**^'  The  Queen  against  Lawson. 

On  modoQ  6r  QIR  F.  POLLOCK  obtained  a  role  in  last  term,  call- 

a  cmmnAl  in*  K^ 

fivmasioo  for  ing  upon  the  defendant  to  shew  cause  why  an  in- 
pagning  the  formation  should  not  be  exhibited  against  him»  for 
j     ^"jf    *  printing  and  publishing  certain  scandalous  libels. 
^^tiMA^the       Thg  alleged  libels  were  contained  in  The  Times  news- 
published  ft  paper,  and  consisted  of  remarks  made  upon  the  conduct 

Iw^iiiM    mil Mil  a         r  '  & 


ing  in  violent  of  a  juiy,  before  whom  a  cause  of  The  Society  of  the 

terms  on  the 

alleged  libel,  Govemors  and  Assistants^  London^  of  ike  'Sem  Plantation 

and  thaty  before 

publication,  in  TJlstety  witkin  the  Bealm  of  Ireland^  v.  The  Bishop  of 

cated  a  copj  to  J^^'^j  had  been  tried  at  bar  in  the  Court  of  Common 

^J,^**"5^"  Pleas,  Ireland,  in  Naoember  1840.     The  rule  was  ob- 

^?**^^  -  tained  on  the  affidavits  (amongst  others)  of  the  fore- 

Bgned  bj  the  \            o                    / 

^wMm  "for  man  of  the  jury  and  four  other  jurymen.     It  appeared, 

lows:**  and  it  by  the  affidavit  of  the  foreman,  that,  shortly  ailer  the 

appeared  to  the 

Court  that  the  allied  libels  had  appeared,  he  sent  a  letter,  dated  26th 

aflBdavits  af-  _. 

lorded  gnmnd  December  1840,  to  the  editor  of  The  Times^  containing 

thatsome^the  ^  defence  of  the  conduct  of  the  jury,  and  the  following 

^^J^  "  That,  sir,  is  the  occasion  you  seized  on  to  publish 

letter  early  a  libel  as  false  in  fact,  and  as  diabolical  in  intent,  as 

enough  to  haTe 

given  him  any  that  ever  yet  issued  from  the  press.     In  a  letter  I 

notice  of  their 

dissent  from  his  addressed  to  you  on  the  10th  instant,  as  foreman  of  the 

they  had  not  j^^'  ^  demanded  of  you  to  give  up  the  author  of  the 

Held  that  l^hcl.     You   took   ample  time  for   consideration,   and 


_^^^^^^^^  have  refused  compliance;  consequently  you  stand  your- 

^^  ^*''*°^      ^"^  "^  *^®  position  of  principal  criminal.     And  are  you, 

to  the  criminal    sir,  with  the  enormous  power  you  wield  through  the 
infionnatioii.  •       i       - 

press,  to  be  permitted,  with  impunity,  and  at  your  own 
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&lsehood,  and  with  satanic  aim,  to  blast  the  characters  ' 

of  honourable  men ;  to  strike  down  the  independence  of    '^^  Qn««N 

juries;  to  kindle  the  wrath  of  landlords  against  their       Lawsov. 

tenants ;  to  blight  the  growing  interests  of  a  country ; 

to  brand  with  in&my  its  inhabitapts;  and  to  inflame  the 

breasts  of  your  fellow  subjects  with  hatred  and  distrust? 

A  British  jury  will  best  answer  the  question ;  and  the 

mail  which  conveys  this  letter  to  you  conveys  also 

instructions  for  your  prosecution.    I  am,  sir,  for  self 

and  fellows,^  (signed  by  the  foreman  in  his  own  name 

only). 

The  foreman  deposed  also  that  this  letter  was  written 
at  Bothy  and  that  he  signed  it  ^*  for  self  and  fellows,*' 
believing  that  his  fellow  jurors  would  feel  as  indignant 
as  himself  at  the  imputations  in  the  alleged  libel,  and 
must  be  anxious  to  refute  them ;  but  that  he  wrote  and 
sent  the  letter  without  any  authority  from,  or  commu- 
nication with,  any  of  his  fellow  jurors ;  and  that  he  after- 
wards sent  a  copy  of  it  to  one  of  his  fellow  jurors,  and 
another  copy  to  the  editor  of  The  Deny  Journal^  in 
order  that  it  might  be  (as  it  had  since  been)  inserted 
therein. 

Each  of  the  four  other  jurymen  deposed  that  he  had 
read  this  letter,  and  believed  it  to  have  been  written  by 
the  foreman ;  but  ^'  that  the  said  letter  was  not  written 
with  this  deponent's  knowledge,  or  by  his  authority; 
nor  did "  the  foreman  '*  communicate  with  this  de- 
ponent concerning  the  writing  or  sending  of  the  said 
letter  or  any  letter,  or  obtain  from  this  deponent  any 
sanction,  request,  concurrence,  or  authority,  to  or  for 
writing  or  sending  the  same  or  any  letter;  and  this 
deponent  did  not  see  the  said  letter,  and  was  not  aware 

K  K  2 


488  B  R.    EASTER  T»EtM, 

Volume  L      that  it  had  been  written  or  sent;  or  that  it  or  any  soch 
1__  letter  was  intended  to  be  written  or  sent,  till  long  after 


The  Qoxn    ^^  Jay  on  which  it  bears  date** (a). 
Lawwv.  By  the  affidavits  in  answer  it  appeared  that  the 

foreman's  letter  had  beoi  published  in  J%e  Londondeny 
Journal  of  5th  January  I84I9  The  Londonderry  Standi 
ard  of  6th  January  1841,  and  T%e  Londonderry  Sentinel 
of  9th  January  1841.  That,  on  5th  April  1841,  two  of 
the  jurymen  who  made  the  affidavits  stated  that  they 
joined  in  this  application  only  at  the  request  of  the  fiore* 
man,  contained  in  a  letter  to  another  of  the  jurymen 
who  made  the  affidavits ;  and  that  one  of  the  said  two 
jurymen  also  then  stated  that  the  same  mail  which  con- 
veyed the  foreman's  letter  of  26th  December  1840  to  the 
editor  of  The  Time$  conveyed  a  copy  of  the  same  let* 
ter  to  the  editor  of  7%^  Londonderry  Jourrud  for  inser* 
tion  in  that  paper,  and  also  a  copy  for  the  jury.  And 
it  was  shewn  that  another  of  the  four  jurymen  who. 
made  the  affidavits  refused  to  answer  the  question 
whether  he  had  joined  in  this  application*  It  was  also 
deposed  that  the  editor  of  The  Londonderry  Sentinel 
had  stated  that  the  letter  was  inserted  at  the  request  of 
a  party  professing  to  act  for  the  foreman. 

Sir  J.  Campbellj  Attorney  General,  and  ^  W»  JV. 
FoUett  (with  whom  was  Humfrey)^  now  shewed  cause. 
The  parties  having  chosen  to  publish  recriminatmy 
statements,  this  Court,  according  to  the  ordinary  rules 
under  which  their  discretion  is  exercised,  will  not 
grant  a  criminal  information.  [Lord  Denman  C  J. 
That  answers  the  application,  so  fisir  as  the  foreman  is 

(a)  Each  of  the  four  jurymen  made  a  leparate  affidavit ;  and  all,  so 
far  as  let  out  in  the  text,  were  in  the  tame  words* 
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other  jurymen  {a)  ?]    It  is  clear  that  they  were  virtually  * 

parties  to  the  publication  of  the  foreman's  letter;  they    '^^  Qouk 

must  have  known  of  his  intention  to  publish  it|  and      I^Awioy. 

acquiesced  by  their  silence,  the  letter  being  signed  <<  for 

self  and  fellows/'    [Sir  W.  W.  FoUett  was  then  stopped 

by  the  Court] 

Sr  F.  PoUoci  (with  whom  was  J.  W.  Smiih)^  contr&. 
There  is  no  pretence  for  alleging  that  the  four  jurymen, 
who  join  in  this  application  with  the  foreman,  knew  of 
his  intention  to  publish  the  letter.  They  received  a 
copy  of  the  letter :  but  it  does  not  appear  that  this  was 
accompanied  by  any  declaration  of  his  intention  to  pub-  - 
Ibh  it ;  and  the  copy  was  sent  by  the  foreman  to  one  of 
the  newspapers  by  the  same  mall.  Even  this  appears 
only  in  the  affidavit  of  what  was  said  by  one  of  the-jury- 
men.  And  he  did  not  state  that  he  knew,  at  the  time^ 
even  that  the  copy  was  sent  to  the  newspaper :  it  is  only 
sworn  that,  in  last  Aprils  he  stated  that  he  was  then  aware 
of  the  fiu:t.  As  to  the  other  jurymen,  there  is  no  sug- 
gestion, even  upon  hearsay,  that  they  have  up  to  this 
moment  heard  of  the  intention  to  publish,  or  the  fact  of 
the  publication.  {Patteson  J.  They  do  not  deny  it, 
though  they  do  speak  of  having  received  a  copy.]  They 
could  not  deny  what  they  had  not  heard  of.   They  swear 

* 

that  they  did  not  know  of  the  existence  of  the  letter  till 
long  after  the  date.  Now  the  date  is  26th  December ; 
and  the  first  publication  on  5th  January^  and  the  last  on 
9th  January.     And,  even  assuming  that  they  knew  of 

(a)  See  JtqsKna  t.  Gregory,  ^  A%^E.  907 
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the  intention,  tfaey  were  not  bound  to  interferci  or  do 
more  than  abstain  from  joining  in  the  publication. 
[Lord  Denman  C.  J.  They  ought  to  have  told  the  fore- 
man that,  if  he  published  the  letter,  they  would  not  join 
in  any  application  for  a  criminal  information.]  Suppose 
a  juryman,  on  receipt  of  the  information,  had  put  the 
letter  into  the  fire. 


Lord  Denman  C.  J.  That  would  clearly  disentitle 
him  from  implying  for  a  criminal  information.  We 
cannot  doubt  that  the  jurymen  here  knew,  in  sufficient 
time  to  have  interfered,  of  the  foreman's'  intention  to 
publish  this  letter  on  behalf  of  himself  and  his  fellows* 
That  being  so,  we  really  must  not  waste  time  by  inquir- 
ing whether,  in  the  exercise  of  our  discretion,  we  can 
grant  a  criminal  information  at  the  instance  of  these 
parties. 

Patteson,  Wiillams,  and  Wightman  Js.  con- 
curred. 

Rule  discharged* 


Hanket  and  Others,  Assignees   of   West  a 

Bankrupt,  against  Cobb. 

ASSUMPSIT  on  a  guarantee.  Plea.  Non  assumpsit. 

by  statute.  On  the  trial,  before  Lord  Denman  C.  J., 

at  the  sittings  in  London  after  Trinity  term,  18S9,  it 

appeared  that  the  defendant  had  given  the  following 

that,  in  oon- 

gidention  that  the  creditor  would  sdl  goods  to  the  bankrupt,  he,  ^.,  would  guarantee 
payment  to  a  certain  extent  at  anytime  during  the  dealings  between  him  and  the  bankrupt. 
Hdd,  that  the  guaranty  was  Yoid  by  sect.  125  of  the  bankrupt  act,  6  (r.4.  c.  16. 


In  Older  to  in- 
duce a  creditor 
to  sign  the  cer- 
tificate of  a 
bankrupt,  A, 
gave  him  an 
undertaking 
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guarantee  in  writing  (on  which  the  dedaration  was .   Nfw  SMet^  \ 
framed)  to  the  bankrupt  West.  ^^^^* 

"  Mr.  Joseph  West.  In  consideration  of.  your  selling.  Hawmt 
and  delivering  goods  to  Mr.  JBstbans  Martin  of  S^fden^  Q<»^ 
ham^  I  hereby  guarantee  the  payment  of  the  same  after, 
the  usual  credit  of  two  months  shall  have  expired,  toi 
the  extent  of  not  exceeding  the  sum  of  \BQL  at  any  time 
during  your  dealings  togeth^.  Dated  this  25th  day  of 
March  18S6.     G.  Cobb:\ 

It  was  also  proved  that  at  the  date  of  the  guarantee* 
Mortin^BS  a  bankrupt,  and  West  one  of  his  creditors; 
that  West  had  several  times  refused  to  sign  Martin^a 
certificate,  but  at  last  consented  on  condition  that  he 
should  supply  Martin  with  goods,  and  have  a  guH-i 
rantee  for  the  payment ;  whereupon  the  writing  in  ques^ 
tion  was  given  as  an  inducement  to  West  to  sign,  and  in 
consideration  of  his  signing,  the  certificate. 

The  defendant's  counsel  contended  that,  under  these 
circumstances,  the  contract  declared  upon  was  void  by 
Stat  6  G.  if.  c.  16.  ^.125;  and,  independently  of  the 
statute,  that  the  plainti£fs  must  be  nonsuited,  because 
the  contract  in  evidence  varied,  as  to  the  consideration, 
from  that  declared  upon.  The  Lord  Chief  Justice  was 
of  opinion  that  the  statute  applied,  and  directed  a  nonsuit, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiflih 

Cresswett,  in  the  ensuing  term,  moved  accordingly, 
and  obtained  a  rule  nisi.     In  last  Hilary  vacation, 

Kelbf  and  Whitehurst  shewed  cause  {a).  The  contract, 
as  established  in  evidence,  is  void  by  stat.  6  G.  4i^  c.  IQ. 

(a)  February  dd.  Before  Lord  Denman  C.  J,,  Jjttkio^,  and.  fotU' 
ton  Js. :  Cokridgic  J.  was  nttiDg  at  nisi  prixu. 
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s*  12Sf  which  enacts  that  ^^  any  contract  or  securi^. 
made  or  given  by  any  bankrupt  or  other  person  onto  or  in 
ttvst  (or  any  creditor)  or  for  secaring  the  payment  of  any 
nionqr  due  by  such  bankrupt  at  his  bankruptcy  as  a 
OOQsideradont  or  with  intent  to  persuade  such  creditor 
to  consent  to  or  sign  such  certificate,  shall  be  void,  and 
the  money  thereby  secured  or  agreed  to  be  paid  shall 
not  be  tecoverable,''  and  the  party  sued  may  give  the 
special  matter  in  evidence  under  the  general  issuer 
This' case  is  within  the  language  and  policy  of  the  act. 
The !  certificate  should  be  signed  freely,  and  without 
undue  influence.  It  is  immaterial  whether  the  bribe  be 
a  pecuniary  one  or  not;  for,  though  the  section  seema 
ehiefly  to  contemplate  a  money  transaction,  or  security!  * 
ft>rtnoiiey,  that  is  only  one  of  the  kinds  of  contract  pro- 
vided fofi '  Under  the  old  act,  5  G.  2.  c.  SO.  s.  1 1.,  of 
whidh  the  language  is  essentially  the  same  as  in  the 
last  act^  it  was  held  that  a  bond  given  to  a  creditor  was 
void ;  Sumner  v.  Bnufy  (a).  Jones  v.  BarlJey  (b)  and 
Smith  V.  Bromley  (c)  are  also  decisions  upon  the  old  8ta« 
tute.  Birch  v.  Jervis  {d)  shews  only  that  a  n^otiaUe 
seeilrity,  given  to  induce  a  creditor  not  to  oppose  the 
bankrupt's  obtaining  his  certificate,  would  be  valid  in 
the  hands  of  a  bona  fide  holder  without  notice.  The 
wei^  IbUdwing  the  words  **  or  for  securing  **  are  in- 
dependent of -the  words  preceding  it.  [Paiieson  J.  The 
preceding -words,  ^^any  security,"  include  the  sort  of 
securities  mentioned  afterwards.}  The  mention  of  se- 
curities fof  paynient  of  monq^  may  hav6  been  supers 
iluous ;  but  it  is  evkl^t  that-  the  part  of  the  section 
which  provides  that  the  money  shall  not  be  recover- 


(a)  1  M.JBL  S«7. 

(c)  8  Dimg.  696.  n.  (5> 


{by  a  Dmgk  695.  B.  (d> 
(d)  3  C.  4-  P.  S7a. 
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able  relates  only  to  the  latter  class  of  securities^  and    Nsw  Seriet^ 

cannot  be  considered  as  narrowing  the  previous  ge-  * 

neral  words.    Whether  the  contract  be  for  pa}rment  of      Haxket 

moneyt  or  for  the  giving  of  any  other  valuable  things         Cobi. 

it  must  be  equally  within  the  mischief.    But^  at  all 

events,  a  guarantee  is  a  contract  for  payment  of  money 

in  a  certain  event,  and  is  therefore  within  the  narrowest 

construction  of  the  act     Independendy  of  the  illegality 

of  the  contract  proved,  the  objection  of  variance  is  fatal, 

and  may  be  shewn  under  the  general  issue  without  the 

aid  of  the  statute :  the  declaration  professes  to  set  out 

a  contract,  which  is  negatived  by  proof  that  there  was 

a  consideration  not  stated  in  it :  Clarke  v.  Gray  (a)  shews 

the  rule  on  this  subject    [Lord  Denman  C.  J.    Ac* 

cording  to  that  view,  there  are  few  cases  of  fraud  that 

might  not  be  treated  as  cases  of  variance.    The  mean* 

ing  of  the  New  Rules  of  Pleading  (&)  is  that,  where 

the  contract  stated  is  not  the  real  one  by  reason  of 

fraud,  the  real  one  must  be  pleaded.    At  present  you 

had  better  confine  yourself  to  your  first  point.] 

Cresmell  and  Greermood^  contra.  The  contract  does 
not  make  it  obligatory  on  West  to  sell,  or  on  Martin  to 
buy  any  thing;  and  the  guarantee,  though  a  continu* 
ing  one,  might  have  been  countermanded  at  any  time, 
as*  was  ruled  by  Alderson  B.  (on  the  Western  cir-» 
cuit)  in  Shepherd  v.  Baker  {c).  The  contract  there- 
fore has  no  assignable  value^  and  has  no  operation, 
unless  Martin  chooses  to  buy  something  of  Wesij  for 
which  he  is  unable,  to  pay«    The  contract  should  be 

(a)  6  JSoJfi  564. 

(h)  BiL^W.A,  Pleadingt  m  PaHicuiat  Actions  1. 3.  S  B.  ff  Ad,  tui. 
(c)  Somentl  Summer  usiMBy  1831.   JiofOfi  t.  Priickard,  IS  Sotip  S87, 
was  also  died. 
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either  to  pay  or  secure  money,  or  mone/s  wordi.  Siqw. 
pose  it  had  been  a  contract  to  grant  to  West  an 
easement  on  the  defendant's  land ;  or  suppose  the 
defendant  had  promised  to  deal  with  West;  or  to  gua* 
rantee  payment  for  goods  sold  by  him  to  a  stranger,  not 
the  bankrupt:  could  such  cases  be  held  to  be  within  the 
scope  of  the  legislature  ?  The  contract  must  be  one  con- 
nected in  some  measure  with  the  bankrupt's  debt  due  to 
the  creditor.  The  principle  of  the  statute  is  that  one 
creditor  shall  have  no  advantage  over  others  in  respect 
of  his  debt  His  signature  is  not  to  be  bought  at  the 
expense  of  other  creditors ;  Leicester  v.  Rase  (a).  Refers 
V.  Kingston  (d).  Here  no  other  creditors  can  have  been 
prejudiced,  nor,  indeed,  was  West  benefited,  by  the  mere 
contract ;  nor  can  any  benefit  be  said  to  have  been  secured 
to  West. 

Cur.  adxKtmU. 


Lord  Denman  C  J.,  in  this  term  {April  21st),  deli* 
vered  the  judgment  of  the  Court. 

This  was  an  action  on  a  written  guarantee  of  goods 
sold  by  the  plaintiff  to  one  Martin.  Plea,  Non  assumpsit, 
by  statute;  importing  that  the  guarantee  is  void,  as 
given  in  contravention  of  the  125th  section  of  the  Bank- 
rupt Act^  to  induce  West  the  bankrupt,  represented  by 
the  plaintiffs,  to  sign  Martinis  certificate.  This  fact 
was  found  by  the  jury,  and  satisfactorily  proved  at  the 
trial ;  so  that  the  guarantee  was  undoubtedly  a  contract 
to  induce  a  creditor  to  sign  the  bankrupt's  certificate : 
but  the  question  was,  whether  it  was  such  a  contract  to 
that  effect  as  the  law  intends.     Much  reliance  was 


(a)  4  Eatt,  372. 


(6)  2  Bing.  441. 
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placed  on  the  circumstance  of  Martin  not  having  bound     New  Series. 

1841 
himself  to  deal  with  West^  and  on  the  revocable  nature  * 

of  the  guarantee.  These  arguments  have  no  weight,  as  Hahmt 
the  guarantee  must  have  been  considered  as  a  beneficial  ^m- 
contract  by  Westi  who  exacted  it  as  a  consideration  for 
signing  the  certificate.  But,  as  the  act  is  directed  against 
*^  any  contract  or  security  made  or  given  by  any  bank- 
rupt or  other  person  unto  or  in  trust  for  any  creditor, 
or  for  securing  the  pajonent  of  any  money  due  by  such 
bankrupt  at  his  bankruptcy,"  the  learned  counsel  con- 
tended that  the  contracts,  meant  to  be  set  aside,  must  be 
taken  to  be  of  the  same  nature  with  those  described.  And, 
as  the  contract  is  not  only  declared  void,  but  **  the  money 
thereby  secured  or  agreed  to  be  paid  shall  not  be  re- 
coverable," there  appears  to  be  some  ground  for  main- 
taining that  the  only  contracts  affected  are  those  by 
which  money  is  **  secured  or  agreed  to  be  paid."  Pos- 
sibly, however,  a  guarantee  for  goods  sold  is  to  be  con- 
sidered as  an  agreement  to  pay  money,  though  only  in 
a  certain  event  But,  without  forming  this  opinion,  we 
cannot  avoid  seeing  the  case  to  be  within  the  very  words 
of  the  statute,  which  we  could  not  refuse  to  apply  with- 
out encouraging  such  nice  distinctions  as  render  the  law 
uncertain,  and  encourage  experiments  to  evade  its  pro- 
visionis. 
S.  Rule  discharged. 
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^ , :  Ratton  against  Davis. 


In  sn  action  for  T|EBT  for  work  as  an  attorney,  UKHiey  paidt  &a 

ncoffcryofa       ir 

ddic,  ance  the  Plea  2.    ^^  And^  foT  a  farther  plea,  as  to  the  aoni 

Role  of  Gom^ 

J5«.  4  r.4..     of  l?/*!**  ^  parcel  of  the  dxk^**  See,  ^  in  the  dedamtioa 


Genermi  Rmies 


menUonedy^set-ofil  Verification.  The  plea  had  no  formal 
piea'of  ael«ff  Commencement  or  conclusion.  Plea  8.  As  toiL  lOs^ 
or  payment       payment :  no  formal  commencement  or  conclusion. 

as  to  a  sum,        *^^ 

SSS'lf  Jlr         I>«"«™'  to  P'~  «.  -««<^g  for  causes  that  the 

plea,  though  pleaded  to  a  part  only  of  the  cause  of 


need  not  begin   actiou,  b^ius  as  if  it  were  a  plea  in  bar  to  the  whok^ 

with  an  ac- 
tionem non,  or   snd  not  with  an  actionem  non,  and  concludes  without  a 

pnycr  of  judg.  prajcr  of  judgment    Demurrer  to  plea  S,  stating  the 
""'•  same  causes.    Joinder. 


HeaUm  for  the  plunti£  The  rule,  HiL  4  ^.f.. 
General  rules  and  regulations^  9  (a),  does  not  dispenao 
wiih  the  formal  commencement  and  conclusion  whera 
the  plea  answers  part  only  of  the  demand  stated  in  the 
declaration ;  for  such  a  plea  is  not  pleaded  *'  in  bar  of 
the  whole  action  generally  "  within  the  meanii^  of  the 
rule.  Weeding  v.  Aldrich  {b)  may  be  cited  on  the  other 
side:  but,  subsequendy  to  that  decision,  the  Court  of 
Common  Pleas  held,  in  Upward  v.  Knight  (c)j  that  a 
plea  as.  to  parcel  of  the  demand,  in  assumpsit,  required 
the  formal  commencement  and  conclusion.  In  Weeding 
y.  Aldrich  {b)  this  Court  seems  to  have  relied  upon 

(a)  5B.t^^  ▼•  W  9A.tE.  861. 

(c)  5  A'ew  OkSSS.     He  alio  dtcd  B  Lmi9  Jounu  (N. &) C  P.  156. 
aa  a  liiUarfipoft. 
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Ptdney  v.  Swann(a)\  but  the  opinion  there  given  is     N^iSMri. 
not  that  of  the  whole  Court,  and  was  not  necessary  / 


to  the  decision.  The  rule  of  Court  has  been  held  to  Ratton 
apply  where  the  plea  answered  one  of  several  counts;  Hkift,"^'.. 
Bird  V.  Higginson  (b) ;  because  **  *  the  whole  action 
generally'  meaifs  the  whole  cause  appearing  in  the 
count  to  which  the  plea  is  pleaded;''  but  that' obser- 
vation does  not  meet  the  present  case.  Before  the 'New 
Rules,  the  law  was  that,  **  if  the  plea  admits  the  dause 
of  action,  but  avoids  it,  the  defendant  must  say,  *  quod 
plaintiff  actionem  rum^  Sec.;"  note  (3)  to  Cabell  v. 
VaHgjkan  (c).  The  Rules  of  Court  (which  must  be  con- 
strued literally,  like  a  statute)  alter  this  only  where  the 
(dea  is  ^  in  bar  of  the  whole  action  generally  r**^  but  th^' 
plea  here  is  not  so. 


"■1  iioit'f'  -'t  i'l 

.    s\  ■■■■■ 

J      A-  .,'.■    ■  ■ 
?•<•    T  •'  '!■      :  "•'  f 

*"•"'-'.  ■;  • 

.i; '.••-■  i-  •'■'■■ 

■  ..ii  I.,   ■  .    i  ,  . 

.    i  ..       'v'.r' 

J   'iV  ;.!  '-'i 

I:,       .,.•.! 


J.    -11'   • 


Fariesaie^  contrft,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  I  see  no  reason  for  departing 
from  our  decision  in  Weeding  v.  Aldrich  {d) ;  atid  the 
opinion  of  the  Court  of  Exchequer  seems  to  be  i\ie 
same  with  ours. 


pATTEaoN  J.    Our  decision  in  Weeding  v.  AlAicH  (d) 
is  expressly  in  point ;  and  I  adhere  to  it 


'■ 


Williams  and  Wigrtman  Js.  concurred. 

Judgment  for  defendant 

(a)  5tM.^W,  72.  (})  a  J.  ^  E.  696, 

(c)  1  Wfiu.  SaUTuL  289.  (d)  9  A  ^  E*  861. 
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^^«%>         Arbouin  against  Sir  James  C.  Anderson,  Bart 

Ma^  4th.  ^^ 

Aasumptit  by      A  SSUMPSIT  OQ  a  bill  of  exchange  drawn  by  Sogers 

iodoraee against  --lm. 

acceptor  of  a  on  defendant,  payable  to  Rogers^s  order,  and  ao- 

allegedtoha^  cepted  by  defendant;  averments  that  Sogers  then  in* 
bTilSr^  dorsed  the  same  to  W.  W.  ManseU,  «  and  the  said  W. 
^oT'm  to'  ^*  ^^^^^  *^  indorsed  the  same  to  the  plaintifl^'*  of 
P^^*  all  which  &c :  (notice  to  defendant,  and  promise  to  pay), 

the  biu  was,  for      Plea  4.  ^*  That  the  said  bill  in  the  said  declaration  men- 

the  accommo-       .         ,  -       • 

dation  and  at  tioned  was,  for  the  accommodation  and  at  the  request  of 

Af.,  and  with-  the  said  W.  W.  Mansellf  and  without  any  consideration 

idden^onor  ^^  value,  drawn  and  indorsed  by  the  $aid  J.  W.  Sogers^ 

Hid  Sid^  a«d  also  accepted  by  the  defendant,  as  in  the  said  de- 

by  R.  Mid  claration  mentioned,  and  that  there  never  was  any  con- 
accepted  by  '  *^ 

defendant,  and  sideration  or  valuc  whatever  either  for  the  drawing  or 

that  there  nerer   ^  ° 

was  any  con-      indorsing  of  the  said  bill  by  the  said  J.  Wi  Sogers^  or 

sideration  or-.-  .-ini 

▼aiue  for  the  for  the  acccptmg  thereof  by  the  defendant,  or  for  the 
doJ^^R.  or  said  J.  fV*  Sogers  and  the  defendant  or  either  of  them 
d^h^^^&  paying  the  amount  of  the  said  bill  or  any  part  thereof; " 
^^  ^the  ^  ^^  ^'^^  ^®  indorsement  by  Mansell^  or  for  his  paying, 
orforjif.indon.  Verification. 

ing  or  paying. 

Replication,  that  the  biU  was  indorsed  by  If.  in  blank,  and  that,  afterwards,  and  before 
the  bill  was  due,  Tir.  on  &c,,  A.  and  B,,  who  then  appeared  to  he^  and  whom  plaintiff'  then 
believed  to  be,  the  lawful  holders  of  the  bill  and  entitled  thereto,  delivered  the  same  to  pUintifT 
for  a  good  consideration,  and  for  value,  vis.  for  the  amount  of  the  said  bill,  and  plaintiff 
then  received  the  same  for  such  good  consideration,  and  without  notice  of  the  premises  in 
the  plea  mentioned. 

Held,  on  special  demurrer,  that  the  replication  made  out  sufficient  title  in  the  plaintiff, 
if  it  shewed  that  he  received  the  bill  bona  fide  fVom  persons  who  were  the  holders,  nothing 
to  the  contrary  appearing:  and  that  the  replication  did,  in  effect,  shew  such  a  receipt  from 
the  holders,  and  was  well  enough  pleaded,  in  confession  and  avoidance. 

Quaere,  whether  the  plea  was  good,  as  it  did  not  shew  that  the  plaintiff  gave  no  con- 
sideration.    Per  Wightmem  J.,  it  was  bad  on  special,  and,  semble,  on  general,  demurrer. 

On  argument  of  a  demurrer,  the  paper  books  must  state  the  points  intended  to  be  made 
on  each  side.  The  party  whose  pleading  is  demurred  to  cannot  argue  that  a  prior  plead- 
ing of  the  opposite  party  is  bad,  unless  his  paper  book  states  the  point :  although  the  ob- 
jection would  be  available  on  general  demurrer. 
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Replicatioo.     ^^  That  the  said  indorsement  by  the     New  Sma, 

184«1 
said  W.  Wm  ManseU  was  an  indorsement  in  blank,  and  1__ 


not  a  full  or  special  indorsement  ordering  the  said  sum  Akbouin 
of  money  in  the  said  bill  mentioned  to  be  paid  to  any  Ahdkmomw 
particular  person  or  persons  or  to  his  or  their  order  or 
otherwise;  and  that,  after  the  said  indorsement  by  the 
said  W.  W.  Mansell  and  before  the  said  bill  became  due, 
to  wit  on  the  day  and  year  aforesaid,  certaia  persons,  to 
wit  Messrs.  Beay^  who  then  appeared  to  be,  and  whom 
the  plaintiff  then  believed  to  be,  the  lawful  holders  of 
the  said  bill  of  exchange  and  entitled  thereto,  delivered 
the  same  to  the  plaintiff,  with  the  said  indorsements  of 
the  said  J.  W.  Sogers  and  the  said  IV.  W*  Mansell 
thereon,  upon  and  for  a  good  and  sufficient  consider- 
ation and  for  value,  to  wit  for  the  amount  of  the  said 
bill ;  and  the  plaintiff  then  took  and  received  the  same 
for  such  good  consideration,  and  without  notice  of  the 
said  premises  "  in  the  plea  mentioned.  Verification. 
'  Demurrer,  assigning  for  causes :  that  the  replication 
neither  traverses  or  denies  nor  confesses  or  avoids  the 
pl^;  inasmuch  as  the  defendant  has  therein  alleged  that 
there  was  no  consideration  or  value  for  the  acceptance 
or  indorsements,  or  for  payment  by  defendant.  Bikers 
or  ManseUj  and  plaintiff  hath  not  by  his  replication 
alleged  or  shewn  that  there  was  consideration  or  value 
for  the  said  acceptance  or  &c.  And  that  the  re- 
plication does  not  sufficiently  shew  that  there  was 
any  consideration  for  the  delivery  of  the  bill  by 
Messrs.  Reai^  to  plaintiff,  or  what  such  consideration 
was,  or  the  nature  thereof,  &c.,  or  how  the  amount 
of  the  said  bill  was  paid  or  satisfied,  or  was  a  con- 
sideration for  such  delivery  thereof.  And  also  diat  it 
is  not  in  the  replication  directly  or  positively  alleged 
that  Messrs*  iieoy  were  the  holders  or  proprietors  o^  or 
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entitled  to,  the  bill  of  exchange,  but  only  that  they 
appeared  to  be,  and  that  the  plaintiff  believed  them  to 
be,  the  lawful  holders  of  the  said  bill  and  entitled 
thereto,  which  is  not  a  sufficient  or  proper  averment 
that  they  were  the  lawful  holders  of  the  said  bill  and 
entided  thereto;  and  no  good,  sufficient,  or  prot)er  issue 
can  be  taken  thereon.  And  also  that,  inasmuch  as  the 
said  Messrs.  Beqy  do  not  appear  to  have  been,  and 
must  therefore  be  deemed  and  taken  not  to  have  been, 
parties  to  the  said  bill  of  exchange^  their  delivering  the 
same  to  the  plaintiff  as  in  the  replication  mentioned  with 
such  indorsements  thereon,  and  upon  and  for  such  con- 
sideration and  value  as  in  the  replication  mentioned* 
and  the  plaintiff's  taking  and  receiving  the  same  as  in 
the  replication  mentioned,  would  not  and  did  not  enable 
the  plaintiff  to  maintain  this  action.  And  also  that  it 
does  not  appear  iki  or  by  the  replication  that  there  ever 
was  any  consideration  or  value  whatever,  either  for  the 
said  acceptance  of  the  said  bill  of  exchange,  or  for  either 
of  the  said  indorsements  thereoi^  or  for  the  defendant's 
pajring  the  said  sum  of  money  in  the  said  bill  specified, 
or  any  part  thereof.  And,  also,  that  the  fact  of  con- 
sideration or  value  passing  between  persons  who  were 
strangers  to  and  not  parties  to  the  said  bill  would  not 
and  did  not  entide  the  plaintiff  to  maintain  this  action 
against  the  defendant  Also  that  the  replication  is  a 
departure  &c  (This  ground  was  not  insisted  upon  (a).) 
**  And  also  that  the  last-mentioned  replication  is  argu- 
mentative and  uncertain,  and  no  sufficient  or  proper 
issue  can  be  taken  thereon :"  &c. 

The  points  for  argument  were  stated  in  the  margin  of 
the  demurrer  books  on  both  sides,  as  follows.    **  The 


(a)  See  per  Attefon  J.|  poU,  p.  SOh 
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matters  of  law  intended  to  be  argued  are  specially  set     iVn*  JStrus. 
forth  in  the  body  of  the  demurrer.**  '  •'  '^  lS4tU 


Joinder  in  demurrer.  Ae»ooim 

Andibsov. 

Gtmning  for  the  defendant.  First,  the  replication 
does  not  deny  the  matter  of  the  plea,  or  allege  the  new 
tnatter  so  as  to  constitute  a  proper  confession  and  avoid- 
ance.  Secondly,  the  replication  does  not  sufficiently 
shew  what  consideration  was  given  for  the  delivery  of 
the  bill,  nor  that  it  was  a  consideration  moving  from  the 
plaintiff.  It  does  not  explain  how  or  by  whom'  the 
amount  of  the  bill  was  paid.  Thirdly,  it  does  hot 'ili* 
rectly  assert  that  Messrs.  Reqy  were  the  lawful  holders. 
The  fact,  if  stated  at  all,  is  stated  argumentatively,  Vbd 
so  that  no  material  issue  could  be  taken  upbA  it.  '  [^PaU 
iesan  J.  The  plea  does  not  state  that  the  plaltitiff  |gaVe 
no  consideration  for  the  bill :  he  may  faatve  dot^e  's6, 
although  there  was  no  consideration  for' Rogtr^i  draw- 
ing or  indorsing,  or  for  the  defendant's  acdeptlBg.'  They 
may  have  drawn  and  ticcepted  for  the  'fifti^oriitnod^tioti 
of  a  third  party;  and  he  taay  havte' M!s^  tncAfrey  tipbii 
it  by  delivering  it  to  the  plaintiff.  ^Thbrtf  is  ^hhfg  to 
adbet  the  plaintiff  personally  with  the ^ant' of  totfsrdet* 
ation;  it  doe^  not  appearthattheimldrsf^nient  was-made 
directly  to  bim;}  It  i^  comist^nt^  with  the  ^lea^  th^t 
ManseU'tDBy  have  iudot^d  specially  to  the  pkintifC 

Jiiella\.oanttL  The  plea  it  bad  on  genial  demurrer 
if  ibetplaiotiffcan.point  outastateof &cls,  not  negatived 
by  it,  in  which  there  woald  be  :a  consideration  for  the  in- 
donement  Jta  kini..  ^That  state^^of  facts  had  been  siig- 
gell^d'  front  the  ^bencb. :.  •  [Lord  Derwutn  C.  J;  You  have 
not  mentioned  this  point  in  your  paper  books.]  The 
party  whose  pleading  Is' demurred  to  need  not  state  such 
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points  unless  they  would  be  ground  of  special  demurrer 
only.  [Lord  Denman  C.  J.  It  ought  to  be  understood 
that  that  is  not  the  rule.  You  should  have  stated  gene- 
rally on  what  ground  you  meant  to  object  to  the  plea. 
But,  as  my  brother  Patteson  has  thrown  out  this  dif- 
ficulty, we  ought  to  consider  it  Patteson  J.  Periiaps, 
if  you  had  stated  this  objection,  the  defendant's  counsd 
might  have  argued  that  it  was  ground  of  special  de- 
murrer.] The  plea  is  insufficient,  as  not  excluding 
the  supposition  of  a  state  of  fects  like  that  suggested 
in  JVof/v.  Rich  (a).  As  to  the  replication,  the  only 
real  objection  is,  that  it  is  argumentative:  but  that 
objection  is  stated  too  generally.  No  specific  defect  is 
pointed  out,  so  as  to  afibrd  the  information  which  a 
special  demurrer  ought  to  give.  It  is  said  that  the  re- 
plication does  not  confess  and  avoid,  or  deny  :  but  it 
does  in  efiect  deny ;  for  it  states  that,  after  the  indorse- 
ment (for  which,  and  for  the  drawing,  it  is  said  that  no 
consideration  passed),  Messrs.  Beay,  the  holders,  de- 
livered the  bill  to  the  plaintiff  for  a  good  consideration. 
{^Paiteson  J.  I  should  rather  call  that  a  confession. 
It  imports  that  no  consideration  passed  between  the 
former  parties,  but  that  that  fact  is  not  material.]  It  is 
either  a  confession  and  avoidance  or  an  argumentative 
traverse ;  and  it  is  not  demurred  to  as  such.  That  it 
does  not  appear  how  the  plaintiff  gave  consideration 
for  the  delivery  of  the  bill  is  no  ground  of  demurrer. 
{Patteson  J.  It  has  been  repeatedly  held  that  the  nature 
of  the  consideration  need  not  appear.]  The  averment 
of  Messrs.  JReay  appearing  to  be  the  lawful  holders,  if 
objectionable,  is  merely  surplusage:  the  substantial 
all^ation  is  that  the  bill  was  delivered  to  the  plainti£^ 


(a)  S  Ch).  Jtf.  |r  &  d6a      &  C.  5  3>r.  «8. 
IS^f  JS.455. 
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IV.  VICTORIA.  50S 

mnd  he  gave  value.     That,  if  he  took  the  bill  honk  fidey     iVSw  Seriet. 

1841 
establishes  his  title ;  Goodman  v.  Harvey  (a).  ' 


Abaouik 

Gunningj  in  reply.  The  rule  of  this  Court,  Hil.  Akdsmon. 
38  G.  S.  {b\  enforcing  a  rule  of  Ea^.  2Ja.2.  (6),  requires 
that  in  paper  books  delivered  to  the  judges  '*  the  excep- 
tions which  shall  be  insisted  on  upon  the  argument"  shall 
be  marked  in  the  margin.  This  applies  to  exceptions  on 
each  side.  In  2  Jrchb.  Pract.  by  Chilty,  p.  QM  (r),  it 
is  said  to  have  been  always  the  practice  in  the  Court  of 
Common  Pleas,  ^^  if  each  party  intends  to  take  objec- 
tions .  to  the  other's  pleadings,  that  each  should  state 
his  objections  in  the  margin  of  his  demurrer  books,  others 
wise  he  cannot  enter  into  them  upon  the  argument ;" 
and  (it  is  added)  ^'  this  practice  is  adopted  in  the  other 
courts:"  and  Grottick  v.  Phillips  {d)  and  Parker  v. 
JEUley  (e)  are  cited. 

As  to  the  replication,  the  bare  fact  that  persons 
holding  the  bill  transferred  it  to  the  plaintiff  would 
not,  under  all  supposable  circumstances,  entitle  him  to 
recover  on  it.  IPatteson  J.  Is  there  any  authority  for 
saying  that  consideration  must  be  shewn,  if  the  holder 
be  an  innocent  indorsee  ?]  If  the  bill  had  been  stolen, 
the  property  would  not  pass.  ^Patteson  J.  mentioned 
Peacock  v.  Rhodes  (g).]  There  the  holder  did  not 
daim  title  through  the  party  who  stole.  From  such  a 
party  the  property  could  not  pass.  The  decisions,  at 
Nisi  prius  and  in  Banc,  in  Keable  v.  Payne  (A),  shew 
this.  IPatteson  J.  That  was  a  case  where  cattle  had 
been  fraudulently  obtained.      Goods  are  one  thing; 

(a)  4A,iE.  87a  (ft)  Peacock*s  Rules,  192;  73. 

(c)  7th  ed.  (d)  9  Sing.  721.  723. 

(«)  3  If.  ^  W.  230.  Alao   Darling  t.    Gumey,   2  Cro.  j*  jAf.  226. 
S.  C.  4  ly.  2. 
(g)  2  Doug.  638.  (A)  8  ^  4-  &  55Si, 
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negotiable  instruments  another.  There  is  no  authority 
for  saying  that  the  property  in  a  negotiable  instrument 
might  not  pass  from  a  party  who  stole  it.  The  plain- 
tiff here  replies  a  delivery  to  him  by  certain  parties. 
It  would  not  have  been  enough  to  reply  that  they  had 
stolen  the  bill,  without  adding  that  the  plaintiff  knew 
it.]  It  would  have  been  easy  here  to  allege,  and  it 
should  have  been  stated,  if  trye,  that  Messrs.  Beajf 
were  the  lawful  holders.  In  Chitty  on  BUU^  197  (a)^  it 
is  said,  *^  With  respect  to  the  persons  who  may  transfer 
a  bill  or  note,  whoever  has  the  absolute  proper^  may 
assign  it  if  payable  to  order  :'*  and  Stone  v.  Rocaiin^ 
son  {b)  is  cited. 


Lord  Denm AN  C.  J.  Whether  he  has  the  absolute 
property  or  not,  if  he  appears  to  have  it,  and  indorses 
to  an  innocent  party,  the  assignment  is  good.  This  is 
an  unusual  form  of  replication ;  but  I  believe  it  is  correct. 
[His  Lordship  here  read  the  replication.]  Acting  upon 
the  case  of  Goodman  v.  Harvey  (c),  which  gives  the  law 
now  prevailing  on  this  subject,  we  must  hold  that  the 
owner  of  a  bill  is  entitled  to  recover  upon  it  if  he  has 
come  by  it  honestly;  that  that  fact  is  implied  prima 
facie  by  possession ;  and  that,  to  meet  the  inference  so 
raised,  fraud,  felony,  or  some  such  matter  must  be  proved. 
Here  is  a  possession  not  so  accounted  for ;  and  I  think 
the  replication  entitles  the  plaintiff  to  recover. 


Patixson  J.  This  is  a  good  replication  in  confes- 
sion and  avoidance.  Whether  the  plea  might  not  have 
been  bad,  if  demurred  to  specially,  it  is  immaterial  to 
enquire.     The  plea  says  that  the  bill  was  indorsed  by 


(a)  9th  ed.,  by  ChUly  and  Huime. 
(c)  4J.tE,  87a 


(h)   irdlet,  559.  S6lt  562. 
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Bcgers  to  Mamell  without  consideration ;  the  replication     New  Serieu 
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then  states  that  ManseU  indorsed  it  in  blank.     The  * 


narrative  stops  here,  and  does  not  say  to  whom  the  Amooxk 
indorsement  was,  nor  whether,  after  indorsement,  it  Akdbmov. 
was  stolen  or  lost :  and,  as  the  plaintiff  did  not  take  the 
bill  immediately  from  Mansell^  I  do  not  see  how  he  could 
know.  The  plaintiff  says,  in  effect,  that  he  does  not 
know;  that  the  bill  was  indorsed  in  blank  by  ManseU; 
and  that,  before  it  was  due,  Messrs.  Becof  appeared,  and 
plaintiff  believed  them  to  be  the  lawful  holders,  and 
they  delivered  it  to  the  plaintiff,  he  giving  good  consi- 
deration. Why  might  not  the  defendant  answer  (if  such 
was  his  case)  that  the  plaintiff  did  not  give  good  consi- 
deration, or  that  the  parties  delivering  it  to  him  had 
obtained  it  by  theft  or  fraud,  and  that  the  plaintiff  knew 
it  ?  They  do  not  make  any  such  averment,  but  demur. 
I  doubted  only  whether  it  was  sufficiently  alleged  that 
Messrs.  "Reay  were  the  holders ;  but  I  do  not  see  how  the 
plaintiff  could  well  have  said  more.  He  might  indeed 
have  alleged  simply  that  they  were  the  holders ;  and  it 
was  not  necessary  to  add  *^  lawftd.''  He  has  said  what 
is  equivalent  to  alleging  that  they  were  the  holders; 
and,  if  the  defendants  had  any  objection  to  the  title,  they 
should  have  rejoined. 

Williams  J.  Assuming  the  plea  to  be  good,  the 
replication  is  so  framed  as  to  shew  that  the  plaintiff  still 
had  a  right  of  action.  It  was  sufficient  to  shew  that 
Messrs.  Becy  were  the  holders,  and  indorsed  to  him. 

WiGHTMAN  J.  The  plea  would  be  bad  on  special 
demurrer ;  and  I  have  great  doubt  whether  it  would  not 
be  so  on  general  demurrer  likewise;  for  it  is  not  incon- 
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Tusidaif,  Jones  against  Reynolds. 

IMendant  A  SSUMPSIT  for  use  and  occupation.     Plea,  Noa 

tiff :  *<  I  fiull  assumpsit.     Issue  thereon.     A  special  case  was 

take alMie oi  Stated  for  the  opinion  of  the  G>nrt,  under  stat  S  & 
T^rtTr^^^  4  JV.  4.  c.  42.  5. 25.     The  material  parts  of  the  case  are 

of  If.  per  ton,     ^  foUows. 
and  1  will 

engage  to  work       Before  and  at  the  dates  of  the  after-mentioned  instru- 

the  ironttone, 

limestone,  ore,    ments  of  21st  February^  1825,  and  4th  Aprils  1825,  the 

and  numganeiey 

in  Mich  reUtive  plaintiff  was  seised  of  the  entirety  of  certain  enclosed  lands 
the  average  and  the  minerals  under  the  same  in  the  parish  of  UeajUm 
•hall*^ ex-"^°  Cottage  in  Glamorganshire;  and  also  of  an  undivided 
^^!^y^y!i^    third  part  of  certain  uninclosed  common  or  waste  lands 

average  of  tne  *■ 

omimonoretof  called  Nemtofi  Dawn  in  the  same  parish,  and  of  the 

South  frolet 

(which  I  believe  ironstonc,  Hmestone,  and  ore  and  minerals  under  the 

to  beabout  40j 

percent,)',  the    Same,  as  tenant  in  common  with  Colonel  Knight^  who 

teran  to  be  forty 

yeanyrom  the     was  seised  of  the  remaining  two  thirds. 

n«t,^d"uie  On  21st  February y  1825,  the  defendant  wrote  to  the 

fS'^""*     plaintiff  as  follows. 

annum : "  the 

lease  to  be  Toidable  on  the  lessee's  part,  he  giving  six  months*  notice,  and  paying  a  fine  (the 
amount  of  which,  in  different  cases,  was  then  stipulated) :  *'  the  rdative  proportion  of  the 
iron  ores  in  weight  to  be  worked  together  to  be  euceriairted  by  a  competent  person.** 

Ilaintiff  wrote  in  answer :  **  I  agree  to  the  termt  contained  in  your  letter,"  &c^  **  and 
shall  be  ready  to  grant  a  lease  conformable  thereto  from  myself  and  all  other  proper  paities, 
whenever  you  require  me." 

Defendant  afterwards,  wrote  to  plaintiff*,  proposing  to  Uke  a  lease  of  other  lands  of  the 
plaintiff*  on  the  terms  above  mentioned. 

Plaintiff*  wrote  in  answer:  "  I  agree  to  let  R.**  (defendant)  "  a  lease  of  my  joint  pro- 
perty*' (the  last  mentioned  lands)  ^  on  the  same  terms  I  have  granted  him  a  lease  of  my 
independent  property  "  (the  first  mentioned  lands),  "  conmiencing  at  the  same  time,  and 
paying  the  same  sleeping  rent,  and  the  same  royalty  per  ton." 

Held,  in  an  action  by  plaintiff  on  the  contract  as  to  the  joint  property,  that  the  agrefr- 
loenty  to  be  colkctwl  fron  the  iereral  documeiUai  waa  not »  present  deouae. 
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'^  Swansea^  21st  February^  1825*         New  Series. 
"  Dear  Sir,  —  I  shall  be  happy  to  take  a  lease  of  ' 

your  iron  ore  at  Newton,  at  a  royalty  of  Is.  per  ton,  ^^^^ 
and  I  will  engage  to  work  the  several  veins  of  ironstone,  Reykoim, 
limestone,  ore,  and  manganese,  in  such  relative  propor- 
tions as  that  the  average  produce  of  iron  shall  not  ex* 
ceed  the  usual  average  of  the  common  ores  of  South 
Wales  (which  I  believe  to  be  about  40  per  cent) ;  the 
term  to  be  forty  years  from  the  24th  June  next,  and  the 
sleeping  rent  J  50/.  per  annum.  The  lease  to  be  void- 
able on  the  part  of  the  lessee  by  giving  six  months' 
notice,  and  paying  one  year's  rent  as  a  fine  if  given 
within  the  first  two  years,  and  500/.  as  a  fine  if  the 
lease  be  determined  by  the  lessee  at  any  subsequent 

time.   The  relative  proportion  of  the  iron  ores  in  weight 
to  be  worked  together  to  be  ascertained  by  a  competent 

person.     I  am  &c. 

<<  J.  Reyfiolis."* 

The  plaintiff,  within  a  few  days,  returned  the  follow- 
ing answer,  with  a  copy  of  the  preceding  letter. 

«<  I  agree  to  the  terms  contained  in  your  letter  copied 

on  the  other  side,  and  shall  be  ready  to  grant  a  lease 

conformable  thereto  from  myself  and  all  other  proper 

parties  whenever  you  require  me. 

«^  a  R.  Jones:* 

After  these  letters  had  passed,  a  doubt  arose  whether 
they  should  be  construed  to  comprehend  the  mineral^ 
in  the  plaintiff's  undivided  third  part  in  the  common  or 
waste  lands  whereof  he  was  tenant  in  common  with 
Colonel  Knight,  as  well  as  the  minerals  in  the  lands 
whereof  the  plaintiff  was  seised  of  the  entirety.  Mr* 
David  Bowlandj  the  attorney  of  the  defendant,  who 
negotiated  the  treaty  for  him  and  prepared  the  said 
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letter,  declared  his  view  to  have  been  that  it  was  in- 
tended by  the  plaintiff  that  both  properties  should  be 
comprehended  therein*  The  defendant^  however,  ad- 
mitted that  he  did  not  consider  it  to  comprehend  the 
undivided  property ;  but,  being  desirous  that  the  agree- 
ment should  comprehend  both  properties,  and  with  the 
view  of  bringing  the  plaintiff  to  admit  the  agreement  to 
be  so  construed,  wrote  to  him  as  follows. 

"  Greenfield^  2d  April,  1825. 
"  Dear  Sir, — Mr.  David  Rctooland  informs  me  that, 
you  are  apprehensive  lest  the  breaking  off  of  my  treaty 
with  Colonel  Knight  should  prevent  your  receiving  the 
royalties,  or  your  proportion  of  the  royalties,  on  the 
ores  which  may  be  raised  from  the  lands  of  which  your- 
self and  Colonel  Knight  are  joint  proprietors.  I  do  not 
think  any  injury  can  occur  to  you  on  this  account; 
and  I  beg  leave  to  submit  to  you  my  views  on  the  sub- 
ject. When  I  had  the  pleasure  of  meeting  you  at 
Swanseaj  I  considered  the  agreement  we  then  entered 
into  to  relate  only  to  your  exclusive  property:  but  a 
few  days  afterwards  Mr.  Rowland  told  me  that  you 
considered  the  agreement  to  include  also  your  interest 
in  the  minerals  of  which  you  are  joint  proprietor  with 
Colonel  Knight.  I  replied  to  Mr.  Rowland  that  I 
should  then  concur  in  your  view  of  the  case ;  and  I  have 
ever  since  considered  that  my  lease  was  to  include  the 
whole  of  your  interest  in  the  minerals  at  Newton :  in- 
deed, I  presume  our  agreement  comprehends  this ;  and 
on  it  I  have  calculated  in  my  negotiation  with  Colonel 
Knight.  As  your  lessee,  I  can  prevent  any  other  party 
from  working  the  minerals,  or  in  any  way  enjoying  the 
liberties  which  are  granted  to  me ;  and,  therefore,  if  I 
permit  any  [other  party  to  work  your  portion  of  the 
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ores  on  the  joint  property,  I  will  engage  to  be  account*     New  Serieu 
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able  to  you   for   the  payment  of  the  royalties  due  * 

thereon  at  the  same  time,  and  in  the  same  manner,  as        ^^'"^ 

V. 

though  I  worked  the  mines  myself  under  our  present     Rkvnolos. 

^igreement.     Perhaps   it  would  be  best  to  refer  any 

future  applicants  to  me  as  your  lessee;  and  whatever 

arrangement  may  be  proposed  to  me  shall  be  submitted 

to  you  for  your  approval  before  it  is  definitively  adopted. 

I  think  it  very  probable  that  the  lessee  of  Colonel 

Knight  will  be  glad  to  enter  into  some  arrangements  for 

dividing  the  ground  proportionally,  so  as  to  enable  each 

party  to  work  exclusively  a  certain  part.     This  would 

be  very  advantageous  to  the  lessees  and  lessors  on 

both  sides. 

**  Yours,  &c. 

**  J.  Reynolds:' 

The  plaintiff,  however,  insisted  that  the  agreement 
did  not  apply  to  the  undivided  property;  and  sub- 
sequently, on  4th  April  1825,  the  defendant  signed 
another  instrument,  as  follows,  and  which  instrument 
was  written  on  the  same  paper  with  that  of  21st  Fe^ 
bruary  1825. 

^*  Memorandum.  4th  ApriL  I  propose  to  take  a 
lease  of  the  minerals  above  described,  lying  in  the  lands 
pf  which  you  are  joint  proprietor  with  Colonel  Knighty 
on  the  terms  above  mentioned  for  your  exclusive  pro- 
perty. 

^' J.  Reynoldsr 

On  the  same  4th  April  1825,  the  plaintiff  wrote  on 
the  same  paper  the  following  words. 

^*  I  agree  to  let  Mr.  Reynolds  a  lease  of  my  joint  pro« 
perty  on  the  same  terms  I  have  granted  him  a  lease  of 
my   independent  property,  commencing  at  the  same 
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r^^L  time,  and  paying  the  sanie  sleeping  rent,  and  the  «d. 

_        ^ royalty  per  ton. 

joHEs  ^'  C.  R,  Jams. 


w. 


U^«M^  "  J'  Reynolds,  E^." 

In  May  1825,  Mr.  Price^  the  plaintiff's  then  attomeyy 
sent  to  Mr.  Bawlandj  the  defendant's  attorney,  the  draft 
of  a  lease  of  the  minerals  comprised  in  the  above  inatm* 
ments,  which  lease  was  objected  to  on  the  defendants 
part,  and  appeared  by  the  case  never  to  have  been 
executed. 

The  case  then  referred  to  a  correspondence,  annexed 
in  an  appendix  (but  subject  to  the  opinion  of  the  Court 
as  to  the  admissibility  of  all  or  any  of  the  letters),  and 
set  forth  various  proceedings  at  law  and  in  ^uity  be* 
tween  the  parties.  These  parts  of  the  case,  not  having 
been  noticed  in  the  judgments  of  the  Court,  are  omitted 
here. 

On  June  24tb,  1827,  the  defendant  determined  his 
interest  in  the  minerals  held  by  the  plaintiff  in  severalty, 
having  given  six  months*  notice,  and  paid  the  rent  due, 
and  a  fine  of  150/.  On  June  20th,  1836,  the  defendant, 
after  some  proceedings  at  law  in  which  he  had  unsuc- 
cessfully disputed  his  liability  for  use  and  occupation  of 
the  lands  at  Newton  Dawn^  now  in  question,  gave  notice 
to  the  plaintiff  that  he  should  deliver  up,  on  June  24th, 
1837,  **all  and  singular  the  mines,  lands,  and  premises 
situate  in  the  parish  of  Nemton  Nottage  or  elsewhere  in 
the  county  of  Glamorgan^  of  which  I "  (defendant)  "  am, 
or  am  deemed  by  law  to  be,  in  the  possession  or  occu- 
pation as  your  "  (plaintiff's)  **  tenant."  He  paid  the 
rent  down  to  June  24th,  1837,  but  made  no  offer  to 
pay  the  fine  of  500/.  mentioned  in  the  agreement  of 
21st  Febt-uary  1825. 
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'    This  action  was  brought  for  the  use  and  occupation     New  Seria. 

of  one  third  of  the  lands  and  minerals  at  Newion  Dcnm. ' 

from  Jtme  24th,  1887,  to  June  24th,  1888,  the  plaintiff  •^<>»'" 
seeking  to  recover  as  damages  150/.,  being  one  year's  Bxtvojm. 
sleeping  rent  mentioned  in  the  writing  oi  February  21st, 
1825.  If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  judgment  Was  to  be 
entered  for  the  plaintiff  for  150/.  damages,  besides  costs ; 
otherwise,  judgment  for  the  defendant. 

The  case  was  argued  on]  April  SOth,  in  the  present 
term,  land  on  thb  day. 

ChiUon  for  the  plaintiff.  The  agreement  of  4th  Aprilj 
incorporated  with  that  of  21st  February^  amounts  to  an 
actual  demise  of  the  Newton  Daaon  property,  and  entitles 
the  plaintiff  to  recover  150/.  sleeping  rent*  This  case 
is  in  effect  decided  by  the  former  case  of  Jones  ▼.  JEtey^ 
n€lds{a\  where  this  Court  held  the  agreement  of  21st 
February^  1825,  to  give  a  right  constituting  an  heredita^ 
ment  in  respect  of  which  use  and  occupation  would  lie^ 
If  any  stress  can  be  laid  on  the  conduct  of  parties  as  in-^ 
terpreting  the  agreement  (which  has  been  done  in  some 
cases),  the  argument  from  this  must  be  limited  to  acts 
done  before  the  present  question  was  mooted.  But  here 
the  defendant  accepts  a  paper,  on  4th  April  1825,  wherein 
the  agreement  of  February  1825  is  called  9  lease  which 
the  plaintiff  has  granted.  In  4  Bac.  Abr.  816.  (i).  Leases 
and  terms  Jbr  years  J  (K),  it  is  laid  down  that  any  words 
shewing  an  intention  that  the  one  party  shall  divest 
himself  of  the  possession,  and  the  other  come  into  it, 
for  a  determinate  time  amount  to  a  lease.  Maldon*s 
Case  (c),  Baxter  dem,  AbrahaU  v.  Brffome  (d),    Poole  v. 

(a)  4  A.  j-  E,  805.     .  (6)  7th  ed. 

(c)  Oq,  JEfis.  S3,  (d)  8  W.  JSlrfflS, 
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Beniley  (a),  Pinero  v.  Judson  (6),  Warman  v.  JPaiM- 
Jidl{c),  Chapman  v.  i3/t^£  ((2),  ZX?^  £2^i7?.  Pearson  v. 
JBi>5  (^),  and  Doe  dem.  Phillip  v.  Benjamin  {g),  are  in 
favour  of  the  plaintiff;  and  they  shew  that  an  instru* 
ment  is  not  prevented  from  operating  as  a  lease  by  its 
containing  a  proviso  for  a  future  lease,  or  by  its  not 
containing  covenants*  No  difference  appears  to  be  made 
by  the  Statute  of  Frauds,  29  C.  2.  c.  S.  5. 1.  The  rent 
has  actually  been  paid  for  some  part  of  the  occupa- 
tion: the  plaintiff  therefore  cannot  deny  the  fistct  of 
occupation,  but  must  contend  that  the  instrument  does 
not  convey  a  term  of  forty  years. 


Sir  JV.  W.  FoUett^  contra.  To  recover  the  ISOl 
sleeping  rent  in  this  action,  the  plaintiff  has  to  esta- 
blish an  agreement  operating  as  a  demise  for  forty 
years.  A  tenancy  from  year  to  year  cannot  be  relied 
on,  as  that  ceases,  if  it  ever  existed:  and  a  similar 
answer  applies  to  any  inference  suggested  from  occupa- 
tion in  fact,  though,  in  the  correct  sense  of  the  word, 
there  has  been  no  such  occupation.  It  is  not  necessary 
here  to  rely  on  the  acts  of  the  parties.  The  intention 
was  clear ;  the  agreement  contemplated  only  the  giving 
and  accepting  a  future  lease  (which  appears  by  the  case 
to  have  been  a  subject  of  litigation),  and  not  a  pre- 
sent interest :  there  are  no  words  of  present  demise ;  nor 
is  any  intention  shewn  to  part  with  or  take  the  land  before 
the  lease  is  given.  It  is  not  likely  that  a  party  would 
contemplate  entering  upon  a  mine  without  having  a  re- 
gular lease.    The  correspondence  also  agrees  with  this 


(a)  IS  Eatty  168.    S,  C.  tt  Niu  Prius,  2  Camp.  286. 

(6)  6  Bmg.  206.  (c)  5  B.  i  Jd,  1042. 

(d)  4  New  Co.  187.     S.  C.  5  Scoit,  515. 

(tf)  8  Bmg.  178.  (g)  9  jt  4[  JB.  644. 
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view  of  the  case.     In  Maldoris  Case  la)  the  words  were     New  SerUs. 

1841 
**  you  shall  have  a  lease,"  which  was  held  to  mean  an  * 


immediate  demise.    The  present  case  resembles  Morgan        ^^^^ 

dem.  Ikmding  v.  BisseU  {b) ;  and  the  rule  to  be  collected      Rxtnolds. 

from  that  case,  and  from  BickneU  ▼•  Hood{c\  is  that 

there  must  appear  an  intent  to  bind  both  parties,  as 

lessor  and  lessee,  and  also  the  ordinary  incidents  of  a 

lease,  as  covenants  and  reservation  of  rent«     But  here 

no  definite   covenants  can  possibly  be  extracted  from 

the  agreement;  which  is  the  more  important  as  this  is 

alleged  to  be  a  demise  of  mines.     In  the  cases  cited  on 

the  other  side,  words  of  present  demise  have  generally 

been  insisted  on.     How  could  the  defendant  here,  after 

refusing  to  execute  a  counterpart  of  a  lease,  have  in* 

sisted  on  entering  ?   Could  the  agreement  be  construed 

as  a  present  demise  of  the  minerals,  where  all  that  is 

said  is  that  one  party  engages  to  work  them  and  the 

other  to  grant  a  lease?    The  former  case  oi Jones \. 

Meynolds  (rf),  if  it  apply  at  all,  is  against  the  plaintiff: 

the  jury  found  the  fact  of  actual  occupation ;  and  the 

Court    was    satisfied  with   the  verdict.      Chapman  v. 

Towner  {e)  and  Brashier  v.  Jackson  {g)  are  in  favour  of 

the  defendant. 

Chilton^  in  reply.  The  letter  of  February  21st  pro- 
vides for  every  thing  that  could  be  stipulated  in  a  formal 
lease.  As  to  the  subject  matter  of  demise,  there  is  as 
much  certainty  as  can  be  required  in  a  document  rela- 
tive to  mining  transactions :  to  persons  acquainted  with 
such  business  it  would  be  clear  enough ;  and,  as  to  the 
proportions  of  iron  ores  to  be  worked,  it  is  sufiicient 

(a)   Cro.  EUz.  33.  (6)  3  Taunt,  65. 

(c)  5M.^  jy.  104.  (</)  ^  A.^E.  805. 

(e)  6  Af.  ^  r.  loa        {  (;)  6  Af.  4-  jr.  549. 
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that  a  competent  person  is  to  ascertain  them.  It  is 
true  that  in  Jofies  v.  Reynolds  {a)  actual  use  and  occu- 
pation were  proved ;  but  the  action  was  maintainable  if 
the  defendant  took  any  thing  under  the  agreement.  The 
G)urt  (adverting  to  the  argument  that  only  a  permission 
to  mine  was  granted)  said :  <*  It  does  not  seem  to  follow 
that  that  permission  actually  demised  and  actually  ex- 
ercised would  not  be  a  hereditament  enjoyed  by  the 
lessee ; "  and,  according  to  Pinero  v.  Judson  (6),  an 
action  for  use  and  occupation  lies  where  the  tenant  has 
held,  though  not  actually  occupying,  if  there  has  been 
a  demise.  The  doctrine  for  which  Morgan  dem.  Damd'- 
ing  V.  BisseU{c)  was  cited  is  not  consistent  with  the 
modern  cases  in  which  agreements  have  been  held  to 
operate  as  present  demises  though  a  future  formal  lease 
was  contemplated.  It  is  said  to  be  improbable  that  a 
party  should  enter  upon  mines  without  a  regular  lease ; 
but  the  practice  in  WaUs  is  to  do  so ;  and  it  was  done 
here  under  the  first  agreement.  As  to  the  words  used 
in  the  agreement  of  April  4th :  ^^  I  agree  to  let  a  lease 
of  my  joint  property ''  on  the  terms  &a,  is  in  effect  the 
same  as  ^^  I  agree  to  let  my  joint  property "  on  those 
terms,  which  would  clearly  be  a  present  demise.  A 
"lease"  means  only  a  "letting:"  S/iepp.  Touchst.  266. 
c«  xiv.  That  a  lease  may  be  collected  from  a  corre- 
spondence appears  by  Chapman  v.  Bhick{d).  [Lord 
Denrnan  C.  J.  A  lease  may,  as  well  as  any  other  agree- 
ment] As  to  the  cases  cited  for  the  defendant:  in 
Bicknell  v.  Hood  {e)  two  of  the  Judges  expressed  doubt ; 
and  the  decision  turned  upon  a  clause  in  the  agreement 


(a)  4A.iE.  805. 

(b)  6  Bing.  206.     See  How  ▼.  JTennett^  %  A.  ^  E.  659. 

(c)  3  TmaU.  65.  (d)  4  iV^  Ca.  187.  194. 
(e)  SU.i  ^.104. 
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expressly  authorising  the  landlord  to  distrain  for  any     New  Series. 
rent  that  might  be  due  before  a  lease  was  granted;  '___ 


without  which  clause  Maule  B.  thought  it  clear  that  the  ^^^^ 
instrument  would  have  operated  as  a  present  demise.  Ritmolim. 
The  general  doctrine  laid  down  by  Parke  B.  in  Chap^ 
man  y.  Taomer  (a)  is  that  relied  upon  by  the  plainti£P; 
but  there  the  stipulations  by  which  the  tenant  was  to 
be  bound,  according  to  the  agreement,  were  not  all 
contained  in  the  agreement  itself:  the  future  lease  was 
to  furnish  a  considerable  part  of  them.  In  Brashier  v. 
Jackson  {b)  the  judgment  of  the  Court  was  very  shortly 
given ;  the  defendant's  agreement  was  not  a  demise,  but, 
strictly,  an  undertaking  to  grant  a  lease,  which  was  to  be 
done  by  indenture.  The  agreement  itself  was  evidently 
not  an'  instrument  under  which  the  parties  meant  that  a 
tenancy  should  be  constituted.  The  promise,  in  the 
present  case,  to  grant  a  lease  conformable  to  the  speci- 
fied terms,  whenever  the  defendant  should  require  it, 
strongly  indicates  an  understanding  that  he  might  hold 
on  those  terms  without  a  formal  lease.  The  argument 
on  the  other  side,  if  successful,  would  only  drive  par- 
ties, in  a  case  like  this,  to  a  court  of  equity. 

Lord  Denman  C.  J.  There  is  no  doubt  in  this  case. 
The  instruments  of  proposal  and  agreement  do  not 
amount  to  a  present  demise.  The  case  is  clear  of  all 
difficulty  on  the  authorities,  because  the  matter  here  was 
altogether  in  futuro,  and  much  remained  to  be  done. 
The  defendant,  in  his  letter  of  February  21st,  says  that 
he  will  be  happy  to  take  a  lease  of  the  plaintiff's  iron 
ore  at  a  royalty  of  l5.  per  ton,  and  will  engage  to  work 

(a)  6  J»f.  §•  r.  loa  (*)  6U.^W.  549. 
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the  ironstone,  limestone,  &c.,  in  such  proportions  that 
the  average  produce  of  iron  shall  not  exceed  the  usual 
average  of  the  common  ores  of  South  Walesy  which  he 
believes  to  be  about  40  per  cent :  the  term  to  be  forty 
years  from  the  24th  of  June  next,  and  the  sleeping  rent 
150/L  per  annum:  the  lease  to  be  voidable  on  notice 
and  payment  of  a  fine :  the  relative  proportion  of  the 
iron  ores  in  weight  to  be  worked  together  to  be  ascer- 
tained by  a  competent  person.  Till  that  proportion 
was  ascertained  by  a  competent  person,  and  to  the 
satisfaction  of  both  parties,  there  could  be  no  tenancy* 
The  acceptance  by  the  plaintiff  which  followed  was  only 
an  adopting,  by  him,  of  the  terms  as  proposed :  it 
created  no  dembe ;  nor  was  it  a  ground  for  applicatioa 
to  a  court  of  equity*  The  case  does  not  touch  upon 
those  which  have  been  decided.  The  introduction  into 
an  agreement  of  words  referring  to  a  future  lease  does 
not  disprove  the  possibility  of  a  present  demise  being 
intended :  but  here  that  intention  is  not  shewn. 


Pati'eson  J.  I  do  not  pretend  to  reconcile  all  the 
cases,  though  perhaps,  on  a  very  elaborate  inquiry,  that 
might  be  done:  the  present  case  is  quite  clear.  In 
all  those  where  it  has  been  held  that  a  present  demise 
took  place,  there  was  either  an  actual  present  demise, 
immediate  possession  given,  or  something  to  shew  that 
possession,  and  the  relation  of  landlord  and  tenant,  were 
to  commence  before  a  lease  was  executed.  Here  the  term 
was  not  to  commence  till  the  24th  ofJune,  1825 ;  it  was 
not  meant  that  possession  should  be  taken  in  the  mean 
time ;  and  the  proportions  in  which  the  iron  ores  should 
be  worked  were  to  be  ascertained  at  a  future  day. 
There  was  not,   therefore,  any  present  demise.      In 
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Pinero  v.  Jud$on  (a)  and  Chapman  v.  Bluck  (b)  the  te-     ^^  ^^*^'* 
nancy  was  to  begin  from  a  past  day.  L_ 


JOKXS 
T. 


Williams  J.    I  am  of  opinion  that  there  was  no     R'ttkolm. 
present  demise  in  this  case,  it  being  clear,  for  the 
reasons  already  given,  that  the  relation  of  landlord  and 
tenant  was  not  intended  to  commence  before  execution 
of  a  lease. 

WiGHTMAN  J.  I  agree  that,  if  an  instrument  be  in 
other  respects  a  present  demise,  a  stipulation  in  it  for  a 
future  lease  will  not  reduce  it  to  a  mere  agreement. 
Stipulating  for  a  future  lease,  in  such  a  case,  Is  only 
providing  for  a  formal  assurance.  Ldmrence  J.  so  puts 
it  in  Morgan  dem.  Dawding  v.  Bissell  (c) ;  and  he  said 
in  that  case,  at  Nisi  Prius  {d)y  ^^  Where  there  is  an  in- 
strument, by  which  it  appears  that  one  party  is  to  give 
possession  and  the  other  to  take  it,  that  is  a  lease,  unless 
it  can  be  collected  from  the  instrument  itself,  that  it  is 
an  agreement  only  for  a  lease  to  be  afterwards  made." 
Here  no  present  demise  appears :  the  term  is  to  begin 
from  the  ensuing  24th  of  June;  and,  before  an  actual 
demise,  there  were  matters  to  be  ascertained,  without 
which  the  terms  of  holding  would  not  be  perfectly 
complete.  Therefore,  this  agreement  comes  within  the 
distinction  furnished  by  Morgan  dem.  Dawding  v.  Bis-- 
sell  (e),  John  v.  Jenkins  (g),  and  I  may  say  all  the 
cases. 

Judgment  for  the  defendant. 

(a)  6  Bmg.  206.  (6)  4  New  Co.  187. 

(c)  S  Taunt.  65,  68.  (d)  S  Tauni,  67. 

(f)  3  Ttntnt,  65.  ^ 

{g)  1  Cro.  4*  M.  227.  S.  C.  3  TSfrwh.  17a 
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Tkunday,  Newton  against  Allin. 

Dedamioo  by  /COVENANT.     The  declaration  stated  that,  by  in- 

agwntt  tenuit  denture  of  1st  December  18S7,  plaintiff  leased  to 

for  breaches  of  ,   «      ,                    .                                                        i          i- 

corenant  to  i«-  defendant  certain  messuages,  tenements,  hereditaments, 

plough  up  &nd  premises,  habendum  for  thirteen  years  at  the  annual 

withouTco^  rent  of  160/^  under  covenant  to  repair,  support,  &c^ 

umm^r^  the  demised  premises    (with   some  immaterial  excep- 

ezcept  &c,  tions) ;  covenant  not  to  convert  the  meadow  land  to 

not  to  cut  ' 

wood,  and  not  tillage  without  plaintiff's  consent ;  covenant  not  to  stock 

toaingnor  . 

underlet  with-  or  depasture  the  orchards  with  other  cattle  than  pigs, 

out  content; 

with  aTerment  and  calves  Under  three  months  old ;  covenant  not  to  cut 
entered,  and  ^^7  wood  from  off  the  hedges  except  at  seasonable 
breacbM  were  ^'™^  ^°  ^^  7^^  &c*9  ^^^9  &^  the  times  of  Cutting  such 
diSn 'Se  n  ^^^>  ^  °®^  make  the  hedges,  &c. ;  and  covenant  not  to 
^uaoceof  assign  or  underlet  without  plaintiff's  consent  The  de- 
Plea,  that,  claration  then  averred  the  entry  of  defendant,  and  chanred 

after  defend-  ,        "^                              . 

ant  had  taken  breaches,  during  the  continuance  of  the  demise,  of  each 

before  breach,  of  the  above  mentioned  covenants, 

upon  ti parcel  Twelfth  plea.     That,  after  the  making  of  the  said  in- 

promii«Md^  denture,  and  after  defendant  had  taken  possession  there- 

MiTand**^t^'  ""^®*'  ^^  ^®  demised  premises,  and  before  any  of  the 

him  out  from  breaches  of  covenant  above  assi^med,  and  during  the 

thence  hitherto,  . 

and  committed  continuance  of  the  said  term,  to  wit  on  &c.,  a  certain 

certain  specified 

grierances  person,  to  wit  «7.  £.,  with  force  and  arms  &c.,  entered 

upon  the  pre-  .   ^           ,                 ,           •  ^    ^       .      i 

miaes,  whereby  ^^^^  ^^^  upon  the  said  demised  premises,  to  wit  a  cer- 

all  the  benefit  ^^"  outhouse  and  a  certain  garden,  and  a  certain  court 

he  should 

otherwise  have  made  byj^his  occupation ;  and  that  B,  hadj  full  power  and  authority  from 

plaintiff  so  to  act.     The  plea  did  not  state  that  defendant  bad  quitted  possession,  except  as 

•bore. 

Held  bedi  on  demurrer  to  the  replication. 
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yard,  then  respectively  being  parcel  of  the  said  demised    '^^w  Series. 
premises,  and    then  ejected,   expelled,  put  out,   and ' 


removed  defendant  from  the  possession  thereof,  and  Niwtok 
kept  and  continued  defendant  so  ejected,  &C.,  from  Aluk. 
thence  hitherto.  That  the  said  person,  during  all  the 
time  last  aforesaid,  behaved  and  conducted  himself  with 
such  violence,  and  in  such  an  outrageous  manner,  and 
then  so  wantonly,  maliciously,  and  vexatiously  cut  down 
the  trees  growing  upon  the  said  last  mentioned  pre- 
mises, and  then  wilfully  broke  down,  prostrated,  dera- 
cinated, and  destroyed  the  hedges  and  fences  thereof, 
and  then  so  dug  up,  took  and  carried  away  from  and  off 
the  said  last  mentioned  premises  all  the  best  earth  and 
soil  thereof,  that,  by  reason  and  means  of  the  premises, 
defendant,  during  all  the  time  aforesaid,  lost  and  was 
deprived  of  all  the  benefit  and  advantage  he  otherwise 
would  and  ought  to  have  made  from  his  occupation 
of  the  said  premises.  Averment  that  the  said  person, 
during  all  the  time  in  this  plea  mentioned,  had  full  and 
sufficient  power  and  authority  of  and  from  the  plaintiff 
to  act  in  the  manner  and  to  the  efiect  in  this  plea  men- 
tioned. 

Replication,  de  injuria. 

Demurrer,  assigning  for  cause  that  the*  facts  shewn  in 
the  plea  exonerated  defendant  from  the  further  perform- 
ance of  his  covenants,  and  operated  by  way  of  denial  of 
the  causes  of  action,  and  not  by  way  of  confession  and 
avoidance ;  and  that  the  plaintiff  ought  to  have  traversed 
singly  some  material  allegation. 

Joinder  in  demurrer. 

Montague  Smith  for  the  defendant.  The  replication 
is  bad ;  for  the  plea  shews  a  discharge,  not  an  excuse. 

M  M  2 
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(As  to  this  he  cited  the  note  to  Smilh  v.  Raleigh  (a), 
Purchell  v.  Salter  (6),  Jones  v.  Senior  (c),  Parker  ▼. 
Biky  {d) ).  An  objection  will,  however,  be  made  to  the 
plea«  But  it  shews  that  the  defendant  has  been  evicted 
firom  part  of  the  demised  premises  by  the  tortious  act  of 
the  plaintiff.  If  assumpsit,  debt,  or  covenant  were 
brought  for  the  rent,  the  plaintiff  would  be  precluded 
from  recovering  the  rent  for  any  part  on  account  of  his 
tortious  act,  though,  if  the  eviction  were  by  title  para- 
mount, the  rent  would  be  apportioned ;  WaUca^s  Case  {e\ 
Dorrel  v.  Andrews  (g),  Necde  v.  Mackenzie  (A),  Eeeve  v. 
Bird{i);  BuUer  J.  in  Hqyne  y.  MaUby  {k) ;  notes  (2), 
{.^  [^]t  to  Salmon  v.  Smith  (/)•  Then  the  rule  must  be 
the  same  as  to  other  covenants. 


Warren,  contriu  It  is  unnecessary  to  inquire  how  the 
law  would  be  as  to  apportionment  of  rent,  because  no 
breach  is  laid  in  respect  of  the  rent.  In  the  case  of  rent 
the  damages  are  liquidated;  and  the  consideration  for 
the  entire  contract  to  pay  rent  fails  upon  eviction  from 
any  part  of  the  premises.  In  Dalsion  v.  Reeve  (m)  cove- 
nant was  said  not  to  lie,  *^  because  it  is  a  rent.'*  But  the 
covenants  in  respect  of  which  the  breach  is  here  laid  can- 
not be  avoided  by  an  eviction  from  part.  How,  for  in- 
stance, could  a  tenant  be  entitled  to  retain  possession  of 


(a)  SCamqih.5lS, 

(h)  Ant^  197.     Rercrscd  on  emu-  in  Exdi.  Ch.,  JOdL  Vac  1841 ; 
Salter  T.  PlfTcMi;  anO,  dOd. 

(r)  4  AH  |r  r.  1S3,  1^  J)  s  ii:  I-  r.  2da 

(e)  S  RtfK  22  h.  (^)  HcK  19a  (5th  «d.V. 

(*)  I  M.  f  r.  747. ;  reversing  Xemlt  t.  Jiackmxie,  2  C  Jtf:  ^  £.  84., 
S.C.S  I^rwk,  110& 
(i)  1  C  JkA  |r  it  SI.  36.     £.  C.  4  T^rmL  612.  614. 
(ib)  3  r.  it.  4S8.  442.  (0  1   ITmj;  Snm^L  9CM. 

(«)  1  LtL  J7«y«i.  77. 
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a  part,  assign  it  over  contrary  to  his  covenantj  and  then     New  Sena. 
plead  that  he  had  been  evicted  ?  Even  if  the  partial  evic-  ' 


Uon  avoided  the  covenant  to  repair,  the  covenantor  should  NjnrxoN 
quit  possession.  In  Digby  v.  Atkinson  (a)  it  was  ruled  Auur. 
that  a  party  holding  on  premises,  after  the  expiration 
of  a  lease,  was  bound,  even  after  the  destruction  of  the 
premises  by  fire,  by  the  terms  of  the  old  lease,  which 
included  a  covenant  to  repair.  In  Smith  v.  Baleigh  (6), 
and  in  Stokes  v.  Cooper^  cited  in  the  note  there  (c),  the 
question  was  only  as  to  rent :  and  there  the  tenant  had 
g^ven  up  aU*  the  premises :  but  it  is  said  in  Stokes  v. 
Cooper  {c)  that,  if  the  tenant  continue  in  possession,  he 
may  be  liable  on  a  quantum  meruit  [He  was  then 
stopped  by  the  Court] 

Lord  Dekman  C.  J.  The  objection  to  the  plea  is 
insurmountable.  The  defendant  could  not  at  the  same 
time  exercise  the  rights  of  a  tenantj  and  yet  contend  that 
he  was  not  tenant 

Pattesok,  Williams,  and  Wightman  Js.,  con- 
curred. 

Judgment  for  plaintifis. 

(a)  4  Campb.  275.  (6)  S  Campb.  513, 

(c)  3  Campb,  513.     See  Reeve  t.  Bird,  IC.M.^IU  31.  36. ;  4  T^r. 
618.  614. 
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Tue9day,  Harden  offaifist  Clifton. 

Deciarmtion  T^EBT  on  bond.  The  declaration  set  out  the  condi- 
on  m  bood  for  tion,  which  recited  a  loan  by  the  obligee,  to  one 

cfmoney*  °*°  LucoSf  of  600^,  and  that  defendant  and  one  Deacon  had 
^^nudLine  and  *g*'c^  ^^  becoRie  Sureties  for  Lucas  for  payment  of  the 
sMliDgorthe     jgjjt  i^jjj  interest:  and  the  condition  was  for  payment 

bood,  m  mmte-  «  '^  "^ 

rial  addition      thereof  by  Lucos.     Breaches  were  assigned,  by  non- 

waa  made  to 

the  condition     payment  of  debt  and  interest 

by  plaintiff,  ,  ,  _ 

without  de-  Plea.    That,  after  the  making  and  sealmg  the  said 

ledge,  namely,'  writing  obligatory,  ^^  a  certain  material  addition  was 
day  of  w-"*^  made  to  the  condition  thereof  by  the  plaintiff,  and  with 
prindrnd****  ^^  pnvityj  and  without  the  knowledge  or  consent  of  the 
should  not  dia-   defendant,  which  said  addition  was  and  is  as  follows,  that 

charge  the 

sureties ;  is  to  say,  that  the  giving  day  of  payment  for  the  said 

bond  was  void,   principal  and  interest,  or  any  part  thereof  respectively. 

The  plea  did 

not  allege  in  to  the  Said"  LucaSy  his  executors,  &c.,  ^^from  time  to 
addition  was  time,  should  not  discharge  the  said  defendant  and  the 
it  WM  ^writ-  ^^^  Deacofij  their  heirs,  executors,"  &c,  "  as  such 
"*  Held  bad  Sureties  as  aforesaid ;  whereby  the  said  writing  obliga- 
on  demurrer  to  tory  was  and  is  whoUv  void."    Verification. 

the  repucation.  "  "^ 

Replication,  de  injuria. 

Special  demurrer,  assigning  for  cause  that  the  plea 
was  not  in  excuse  but  in  avoidance  of  the  contract 


Martin  for  the  defendant.  The  plea  shews  a  dis- 
charge, not  an  excuse;  and  the  replication  de  injuria 
is  therefore  bad.  On  the  other  side,  the  plea  will  be 
objected  to.  But  it  shews  a  material  addition  to  have 
been  made  to  the  condition  of  the  bond.     By  time  being 
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given  to  the  principal,  the  surety  would  have  been  dis-     ^^  Smes. 

184*1 
charged.     That  a  bond  is  avoided  if  a  material  alter-   ^__ 

ation  in  the  terms  be  made  by  the  obligee  is  clear  from       Hardik 

▼• 

the  authorities;  Bees  v.  Berringt(m{a) ;  where  time  was       Cunoy. 
given  to  the  principal ;  Pigofs  Case  (6). 

The  Court  then  called  on 

Byks  for  the  plaintiff.  First,  the  replication  is  good* 
(As  to  this,  he  cited  Crisp  v.  GriffUhs  (r),  Purciell  v. 
Salter  (d)j  Pigeon  v.  Osbom  (e),  Parker  v.  Riley  (g), 
Sickards  v.  Murdock  (Ji) ).  Further,  the  plea  is  bad.  It 
does  not  shew  in  what  part  of  the  condition  the  alteration 
was  made;  nor  indeed  that  it  was  in  any  part  The 
alteration  is  not  said  to  have  been  made  above  the 
seal.  It  might  have  been  made  on  the  back  of  the 
condition,  or  a  fly  leaf.  [Lord  Denman  C.J.  Then 
would  you  not  succeed  upon  a  mere  traverse  of  the 
alteration?]  It  does  not  appear  in  any  way  that  the 
alteration  was  so  [made  as  to  affect  the  liability  of  the 
parties.  The  plea  is  the  language  of  the  defendant ;  it 
is  for  him  to  shew  the  matter  with  certainty.  It  is  not 
even  averred  that  the  alteration  was  in  writing:  but  a 
parol  agreement  to  give  time  to  the  principal  will  not 
discharge  the  surety ;  Davey  v.  Prendergrass  (f ). 

Martin  in  reply.  The  plea  is  not  specially  de- 
murred to:  it  therefore  requires  only  certainty  to  a 
common  intent.    The  objection  might  have  been  taken 

(a)  2  Fes.  jun.  54a  (b)  11  Rep.  27  a. 

(c)  2  a  M.  i  R.  159.     &  as  Tynoh.  619. 

(d)  Ant^  197.     ReTersed  on  error  in  Exch.  Cb.,  Mich,  Vac.  1841 ; 
Salter  t.  Purchell,  antd,  209. 

(0  12  A,  §•  E,  715.  (g)  3  Jf.  4"  fT.  230. 

(A)  10  B.  fr  a  527.  (i)  SB.  i  Aid,  187. 
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on  Don  est  fiictum,  as  appears  from  Hemming  v.  Trm^ 
ery  (a),  Com.  Dig.  Faitj  (F  1.),  Sheppard's  Touch- 
stotiff  68.  This  accounts  for  the  matter  having  been 
seldom  pleaded  specially;  so  that  there  is  no  direct 
authority.  (As  to  the  replication,  he  cited  Crogai^s 
Case  {b)f  SeVy  v.  Bardons  (c\  Com.  Dig.  Pleader 
(F18)). 


Lord  Dekman  C.  J.  This  plea  is  clearly  bad.  A 
material  alteration  in  writing,  as  by  the  addition  of  a 
Christian  name  of  the  obligor  [d),  would  avoid  the  bond. 
But  here  no  such  alteration  is  alleged.  I  hardly  see 
why  there  was  any  special  plea :  if  there  has  really  been 
a  material  alteration  in  writing,  I  dare  say  some  other 
plea  is  on  the  record  under  which  the  defendant  may 
insist  on  the  objection. 

Patteson  J.  I  did  not  at  first  notice  the  looseness 
of  the  allegation  in  the  plea:  but,  as  Mr.  BylesipomXa 
out,  it  does  not  even  allege  that  the  alteration  is  in 
writing. 


Williams  and  Wightman  Js.  concurred. 

Judgment  for  plaintiff. 

(a)  9  A.  If  E.  926.  {h)  8  Bep.  e6h. 

(c)  3  J9.  j*  Ad,  2.     Affirmed  in  Exchequer  Chamber,  Sardons  t. 
Selby,  1  C  4*  Jf.  500.     S.  C.  3  J^h.  430. ;  9  Bingh,  756, 

(d)  Com,  Dig.  FaU,  (F 1.) 
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New  Series, 


against  The  Same. 


Barrack  against  Newton,  Esquire.  Saturday, 

BiCKNELL, 

Sayer, 

Williams, 

Ravenhill  and  Another, 

Crawford, 

Reynolds,    i  f  In  the  Court 

Dawson, 

Ingarfield. 


— — J  § 

Ds,    1  r  In  the  Court 

^       f  against  The  Same.  <     of  Exche- 
eld,  J  L     quer  (a)* 


f\^  the  motion  of  Sir  JV.JV.  FoUett^  in  this  term,  the  Ifm  defcndAot 

Court  granted  a  rule  in  the  above  causes,  ordering  cution  at  the 
that  a  writ  of  habeas  corpus  cum  causa  should  issue,  detained oa° 
directed  to  the  marshal  of  the  Marshakea^  to  bring  up  heidby  tiie 
the  body  of  the  defendant  on  &c,  with  a  return  to  J®"^  •*  **»« 

•^  '  time  of  such 

the  writ;  and  it  was   also  ordered  that  the  plainti£&  anrett,andit 

afterwards  dis- 

above  named  should  shew  cause  why  the  defendant  charged  as  to 
should  not  be  discharged  out  of  custody.     By  the  re-  cause  the  judg- 
turn  it  appeared  that    the  defendant  was  taken  and  year  and  a  day 
detained  in  execution  on  writs  of  ca.  sa.  (a),  returnable  ^▼Wed  by^sd. 
immediately  after  execution,  in  the  several  causes  above  f*:*  ^^  ***" 

•^  '  tainers  are 

mentioned.     The  other  material  facts  were  as  follows.       neverthelest 

Talid,  unless 

On  29th  Febnuzry  1840,  defendant,  being  then  in  the  the  sheriff*  has 

himself  been 

custody  of  the  sheriff  of  Middlesex^  obtained  a  habeas  guilty  of  mis* 
corpus,  the  return  to  which  (before  Tindal  C.  J.  at  original  arrest, 
chambers)   shewed  that  he  had  been   taken  under  a  ground  of  dls- 

charge  from 
arrest  on  a  ca.  sa.»  that  the  defendant  was  formerly  arrested  on  the  same  writ  (returnable 
immediately  after  execution),  and  discharged  on  the  ground  of  privilege  as  a  barrister. 

A  rule  making  the  same  order  in  several  causes  may  be  moved  for  on  a  single  affidavit 
entitled  in  all  the  causes. 

(a)  In  Ingarfield  v.  Newton  the'defendant  was  charged  in  execution  in 
B.  K.  by  habeas  corpus  od  satisfociendum.    ;, 
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Vobme  I.     ca.  siu  at  the  suit  of  ReynoldSj  and  was  detained  on  fonr 

[__  other  writs  of  ca,  sa.  at  the  respective  suits  of  WiUiams^ 

Barrack      Crawford,  Barrack,  and  Dawson.      He  was  discharged 
Newtoh.      OS  to  all  the  writs,  on  the  ground  of  privil^e  as  a 
barrister  going  to  attend  a  Court  (a). 

On  January  7th,  1841,  defendant  was  again  arrested 
on  a  ca«  sa.  at  the  suit  of  Bobert  Curtis  Phittqfs; 
and,  on  February  8th,  184*1,  being  in  the  custody  of  the 
marshal,  he  sued  out  a  habeas  corpus,  under  which  he 
was  brought  before  Patteson  J.  at  chambers,  and  claimed 
his  discharge,  on  the  ground  that,  at  the  times  when 
the  ca.  sa.  issued  and  the  warrant  was  executed,  there 
was  no  judgment  existing  against  him  at  the  suit  of 
Phillips,  A  judgment  had  been  obtained  before  the 
writ  issued,  but  was  a  year  and  a  day  old,  and  had  not 
been  revived  by  scire  facias.  The  defendant,  at  the  time 
of  his  last-mentioned  application,  was  detained  on  the 
five  writs  of  ca.  sa.  under  which  he  had  been  in  custody 
in  1840,  and  also  on  the  before-mentioned  writs  of  ca. 
sa.  in  the  other  suits  named  at  the  head  of  this  case. 
These  latter  writs  had  all  been  in  the  sheriflTs  hands 
before  January  7th,  1841 ;  and  none  of  them  had  been 
actually  executed  on  the  defendant's  person.  The  de- 
fendant insisted  that  he  was  entitled  to  be  discharged, 
not  only  as  to  Phillips's  writ,  but  likewise  as  to  all  the 
others,  because,  being  illegally  arrested  under  PhiUips^s 
writ,  he  could  not  be  detained  under  these  without  a 
distinct  and  valid  arrest ;  and  further,  as  to  the  writs  of 
Reynolds,  WiUiams,  Crawford,  Barrack,  and  Dawson,  be- 
cause they  had  once  been  fully  executed,  and  could  not 
be  put  in  force  again.     Patteson  J.   ordered  the  de« 

(a)  See  pp.  531,  533.  post 
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fendant  to  be  discharged  as  to  PhiUipis  writ,  but  r&-     iv^io  Senet. 
manded  him  on  the  others*  _ 


The  present  rule  was  obtained  on  an  affidavit  of  de-  Bauack 
fendant  Newton,  entitled  in  all  the  causes  named  at  the  Niwtok. 
head  of  this  report,  and  also  in  a  cause  of  NewUm  y« 
Parkes  (in  the  Court  of  Exchequer),  in  which  defendant 
Nfwton  was  detained  in  execution  for  costs,  and  to 
which  the  present  rule,  as  at  first  made,  extended.  An- 
nexed to  this  affidavit  was  a  copy  of  the  return  made 
by  the  sheriff  of  Middlesex  to  the  habeas  corpus  sued 
out  in  February  1840,  with  the  sheriff's  certificate  of 
Mr.  NexoUm*3  discharge  (not  stating  the  ground)  in 
obedience  to  the  order  of  Tindal  C.  J.  Before  the 
rule  was  finally  disposed  of,  the  Court  ordered  the 
names  of  the  causes  in  the  Exchequer  to  be  struck  out 


£•  V.  WiUiams,  Barstcfm,  Butt,  and  JV.  H.  Watson^ 
now  shewed  cause  (on  behalf  of  different  parties)  against 
the  rule  for  discharge.  First,  the  defendant  makes  but 
one  affidavit,  entitled  in  all  the  causes,  lliere  should 
be  a  separate  affidavit  in  each.  It  would  be  difficult  to 
frame  an  indictment  for  perjury  on  affidavits  so  entitled* 
[Lord  Denman  C.  J.  It  is  the  practice  to  join  causes  in 
this  Court  in  the  same  affidavit  (a).  We  shall  take  no 
notice  of  those  in  the  Exchequer.]  Then,  as  to]the  point 
made,  that  because  the  arrest  was  unlawful  all  the  de- 
twiers  are  so;  that  is  the  case  only  where  the  arrest 
is  illegal  by  the  wrongful  act  of  the  sheriff  not  by  col- 
lateral matter.  That  was  not  so  here.  The  sheriff  is 
not  bound  to  look  to  the  judgment :  the  writ  is  his  pro- 
tection ;  and  it  justifies  him  even  if  the  process  has  been 
awarded  on  a  judgment  a  year  old  and  not  revived ; 

(a)  See  Fiit  v.  Evms  (in  the  ExcbequerX  2  JkmL  P.  C  S26. 
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Bushels  Case  (a).  It  would  be  a  breach  of  duty  in  the 
sheriff  to  delay  executing  a  writ  till  he  had  ascertained 
whether  there  was  a  judgment  That  a  legal  detainer 
is  not  vitiated  by  illegality  in  the  original  arrest,  if  the 
sheriff  was  not  party  to  the  misconduct,  appears  from 
Bobinson  v.  Yemens  (i) ;  and  Barratt  v.  Price  (c),  Pear^ 
son  y.  Yewens  {d)f  and  CoUins  v.  Yeaoens  [e)  all  agree  with 
that  case  in  principle.  The  rule,  as  laid  down  by  TVik 
dalCJ.  in  Barratt  y.  Price  {g)^  is,  <^that  where  the 
sheriff  arrests  the  defendant  in  one  action,  it  operates 
virtually  as  an  arrest  in  all  the  actions  in  which  the 
sheriff  holds  writs  against  him  at  the  time :  for  it  would 
be  only  an  idle  and  useless  ceremony  to  arrest  the  de- 
fendant in  the  rest;  it  would  be  *  actum  agere:*  and 
this  detainer  will  hold  good,  though  the  Court  may, 

• 

upon  collateral  grounds  unconnected  with  the  act  of  the 
sheriff,  order  the  party  to  be  discharged  from  the  first 
arrest."  HtUchins  v.  Kenrick  {h)  and  Barclay  v.  Faber  (i) 
also  shew  that  a  party  not  regularly  in  custody  may  be 
lawfully  detained.  This  argument  would  apply,  even  if 
the  first  arrest  had  been  void ;  but,  ^^  if  execution  be 
sued  out  ader  the  year  and  day  without  a  scire  JadaSj 
it  is  not  void,  but  voidable  only  by  writ  of  error:" 
note  ( I )  to  Jeffreson  v.  Morten  (Jc). 


Sir  W.  W.  Fdlett  and  Athertorij  contra.  A  detainer 
may  be  unlawful  though  no  action  would  lie  against  the 
sheriff  for  arresting.    There  must  be  a  judgment  to  sup- 


(6)  5M.^W.  149. 
(<f)  5  New  Co.  489. 


(a)  Cro.  EUx.  188. 

(c)  9  Bmg.  566. 

(e)  10  j1,  4;  E,  570, 

(g)  9  Bing.  570.     See  Ptomer  v.  Sally  5  A.  ^  E.  823. 

(A)  8  Burr.  1048.  (t)  2  E.  i  AUL  743. 

(k)  S  Wmt*  Saund,  6  o. 
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port  the  writ ;  and,  if  execution  be  taken  out  on  a  writ     New  Serie$. 

1841. 
more  than  a  year  and  a  day  old,  not  revived  by  scire  *__ 


facias,  the  proceeding  is  a  nullity ;  Mortimer  v.  Pig*  Bae»ack 
goii  (fl).  IE.  V.  Williams  referred  to  the  different  re-  Niwtom. 
port  of  the  same  case  in  ^A.Sf  E.  (6).]  In  Ex  parte 
Boss  {c)  Lord  Eldon  C.  said  :  <'  It  has  been  repeatedly 
determined,  that  if  the  arrest  is  bad,  all  the  other  writs 
are  rendered  inoperative  as  detainers ;  nor  can  there  be 
any  difference,  whether  such  writs  were  lodged  before  or 
after  the  arrest.  It  is  the  arrest  alone  that  gives  effi- 
cacy to  the  detainers ;  and  if  it  be  illegal,  it  can  ffve 
eflfect  to  nothing."  There  nothing  turned  on  the  liability 
of  the  sheriff  for  arresting.  Nor  would  the  sheriff  have 
been  liable  in  Ex  parte  Havokins  {d).  Lord  Loughs 
borougk  C.  there  held  that,  ^^the  original  arrest  being 
bad,  the  detainers  could  not  be  sustained;"  which 
places  the  rule  upon  a  broad  ground,  that,  if  the  party 
has  been  unlawfully  deprived  of  liberty,  advantage  shall 
not  be  taken  of  the  unlawful  act  to  detain  him.  The 
test  of  the  sheriff's  liability  would  not  support  the  de- 
cision in  Spence  y.  Stuart  (^),  which  was  a  case  of  dis- 
charge on  privilege.  It  can  make  no  difference  whether 
the  detainers  were  lodged  before  or  after  the  arrest 
iPatteson  J.  The  distinction  is  this :  if  a  man  is  taken 
on  the  only  writ  in  the  sheriff's  office,  and  that  writ  is 
bad,  detainers  lodged  afterwards  are  also  bad.  But, 
if  there  be  fifty  writs  in  the  office,  and  the  sheriff 
arrests  on  one,  the  supposition  of  law  is,  that  he 
arrests  on  all  at  once  (g);  and,  if  one  be  bad,  the  rest 

(a)  2  DowL  P.  C.  615.  (b)  4  A,  ^  E.  363.,  note  (d). 

(c)  1  Rot^s  Ca,  Bank,  260.  262.         (d)  4  Ve$.  691. 
(e)  3  EaUt  89. 

fe)  See  Dnwe  t.  Lamton^  \\A.^E.  529. 537. ;   Whale  t.  Freeman^ 
\\A.^E.  539.  548. ;  Ford  t.  Leche^  6  A.  (^  E,  699.  707. 
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are  not  vitiated,  unless  the  sherifF  himself  has  been 
guilty  of  some  misconduct.]  Would  that  be  so  if  there 
were  a  warrant  on  one  writ  only  ?  [Patteson  J.  It 
would  not  matter :  the  arrest  is  on  all  the  writs.]  A 
party  ought  not  to  lose  his  liberty  by  a  fiction  of  law 
where  the  process  is  without  legal  foundation :  the  case 
of  a  mere  irregularity  is  different  A  person  already  in 
custody  is  not  actually  arrested  on  a  second  writ,  be- 
cause he  has  been  arrested  on  the  first;  Frosfs  Case  (a): 
but,  if  the  writ  on  which  the  arrest  in  fact  was  made 
falls  to  the  ground,  there  can  be  no  regular  detainer 
unless  there  has  been  an  actual  arrest  upon  some  other 
writ;  the  virtual  arrest  under  the  first  writ  is  no  longer 
available.  This  is  pointed  out  by  the  Court  in  Collins 
V.  Yewens{b).  And  an  actual  arrest  under  the  other 
writs  cannot  be  supposed^  there  being  no  warrant  under 
any  of  those.  As  to  the  cases  in  which  a  defendant 
has  been  deemed  lawfully  in  custody  though  the  actual 
arrest  was  invalid:  in  Howson  v.  Walker {c)  that  was 
so;  but  the  arrest  in  that  case  was  not  the  sheriff's 
act,  nor  connived  at  by  him;  and  the  defendant  was 
afterwards  not  detained,  but  arrested  in  a  regular  man- 
ner.    In  Barclay  v.  Faber  {d)   the  original   arrest  was 

• 

not,  as  here,  on  an  invalid  writ;  the  objection  was 
merely  a  defect  in  the  affidavit  to  hold  to  bail.  '  A 
like  observation  applies  to  Davies  v.  Chippendale  {e)» 
In  Barratt  v.  Price  (g)  and  Pearson  v.  Yewens  (A)  the 
question  was,  whether  the  improper  act  of  the  officer 
who  arrested  was  the  act  of  the  sheriff;  and  the  Court, 
being  of  opinion  that  it  was,  held  the  detainer  unlaw- 


(a)  5  Rep.  89  a. 
(c)  2  W.  Bl,  823. 
(e)  2  B,^  P.  282. 
(A)  5  New  Co.  489. 


(6)  10  A.  §•  E.  570.  574. 
(d)  2  B.i  Aid.  743. 
(g)  9  j&iVig.  566. 
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fill  (a)^    Here  no  person's  act  is  in  question  but  that    New  Series. 
of  the  sheriff.  _1!1\"._ 

Barrack  v.  NeMouj  and  the  other  cases  in  which  the  Baerack 
ca.  sa.  had  been  executed,  and  the  defendant  afterwards  Newton. 
discharged  on  the  ground  of  privilege,  raise  a  distinct 
point  The  writs  there  were  defunct,  and  could  not  be 
put  in  force  again.  The  sheriff  could  not  have  re- 
turned non  est  inventus  to  any  of  them ;  therefore  they 
were  executed  writs.  They  were  returnable  immedi- 
ately after  execution,  and  therefore,  cannot  be  supposed 
to  have  been  in  force  down  to  the  time  of  the  second 
arrest  In  1  RolL  Abr.  903,  Execution^  (U),  pi.  20.,  it 
is  said  that,  ^^  if  the  defendant  in  an  account  be  ad- 
judged to  account,  and  then  committed  to  prison  by 
the  auditors  for  not  making  a  perfect  account,  and  then 
he  is  delivered  out  of  prison  by  the  privilege  of  par- 
liament, because  he  is  a  burgess  of  the  parliament,  yet 
after  the  parliament  ended  he  may  be  taken  again  by  a 
special  writ  reciting  the  special  matter ;"  and  Egerton  v. 
Brereron  (b)  is  cited.  The  former  writ,  therefore,  in 
such  case,  was  no  longer  available.  And  stat.  2(1)  Ja.  1  • 
c.  13«,  reciting  that  it  has  been  doubted,  where  a  party 
had  been  taken  in  execution  and  discharged  by  privi- 
lege of  parliament,  whether  the  plaintiff  is  barred  from 
suing  forth  a  new  *writ  of  execution,  enacts  that,  in  such 
case,  a  neuo  writ  may  issue  after  the  session.  [Watson 
objected  that  the  question  as  to  discharge  on  privilege 
was  not  raised  by  the  affidavits.]  The  proceedings  on 
habeas  corpus  in  1840  shew  it  [Lord  Z)e»ma»  C.  J. 
It  does  not  appear  by  those  that  the  discharge  was  by 
reason  of  privilege :  then  you  must  contend  that  there 

(a)  Contra,  in  Robinson  v.  Yeuoens,  5  M,  ^  W.  149.|  where  the  sheriff* 
was  held  not  to  have  colluded  with  the  officer. 
(6)  SL  a  as  BreerioiCs  Case,  Noy,  17. 
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is  no  case  in  which  a  defendant,  once  discharged,  can 
be  arrested  again  on  the  same  writ]  Upon  the  wh<^ 
statement  it  must  be  taken  that  these  are  executed  writs. 

Lord  Dekman  C.  J.  The  points  of  this  case  have 
been  argued  with  great  care  and  ingenuity,  but  no 
objection  has  been  sustained.  The  defendant  is  taken 
in  execution  at  the  suit  of  Phillips^  on  a  judgment 
which  ought  to  have  been,  but  was  not,  revived  by 
scire  facias.  He  is  detained  in  another  action,  in 
which  the  proceedings  were  all  regular,  and  the  writ  in 
the  sheriff's  hands  at  the  time  of  the  arrest.  He  now 
relies  upon  the  nullity  of  the  first  process :  and  it  may 
be  null  as  to  the  party  who  put  it  in  force ;  but  it  is 
not  so  as  it  regards  the  acts  of  the  sheriff.  It  was  a 
complete  authority  to  him:  he  was  bound  to  arrest; 
and  his  detainer  in  the  other  suits  was  lawful:  if  he 
could  not  avoid  arresting  in  the  first  action,  he  could 
not  avoid  detaining  in  the  others.  It  is  said  that  a 
party  in  this  case  is  deprived  of  liberty  by  a  fiction  of 
law;  but  there  is  no  fiction.  The  sheriff  is  authorized 
to  arrest  in  all  the  actions  in  which  he  holds  writs :  it 
is  not  material  which  writ  he  chuses  to  enforce  by  war- 
rant ;  he  has  an  authority  in  every  action,  not  arising  out 
of  any  relation  from  one  writ  to  another,  but  from  the 
operation  of  the  law,  which  empowers  him  in  each  of  the 
causes  to  arrest,  or  to  detain  if  he  has  already  arrested 
in  any  one.  If,  indeed,  the  sheriff  has  acted  coUusively 
or  improperly  in  the  first  arrest,  so  that  an  action 
would  lie  against  him,  the  Court  will  hold  that  his  sub- 
sequent act,  grounded  upon  such  an  arrest,  is  void ;  but 
not  so  where  the  objection  to  the.  arrest  arises  from  no 
misconduct  of  the  sheriff. 

Then  it  has  been  contended,  in  some  of  the  cases, 
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that,  the  defendant  having  been  released  from  execution     ^^  Smet. 
under  the  first  writ  on  the  ground  of  privilege,  the  writ  * 


was  executed,  and  no  longer  available  (a).  That  point  Ba»»ack 
was  discussed  before  my  brother  Patteson  at  chambers :  Niwtok. 
and  he  thought  that  an  arrest  set  aside  on  the  ground  of 
privilege  was  no  arrest,  and  that  the  writ  continued  in 
force.  The  statute  2  (1)  Jac*  1.  c.  18.  recites  that  some 
doubts  have  been  entertained  in  the  case  of  discharge 
from  arrest  by  privilege  of  parliament,  and,  for  avoiding 
of  further  doubt  and  trouble,  enacts  that,  in  such  cases, 
a  new  writ  of  execution  shall  issue ;  but  I  do  not  con- 
sider that  equivalent  to  a  declaration  of  the  law  in  the 
case  of  a  discharge  by  any  kind  of  privilege.  Here  no 
effectual  arrest  has  taken  place ;  the  sheriff  is  not  in 
fault ;  but  a  fact  known  to  the  defendant,  though  un- 
known to  the  sheriff^  entides  the  defendant  to  be  set 
at  liberty  for  the  purpose  of  exercising  a  privilege.  He 
might  then  be  arrested  a  second  time  on  account  of  the 
failure  of  justice  on  the  first  arrest 

Patteson  J.  The  second  question  was  argued  before 
me  at  great  length  ;  and  I  have  not  the  slightest  doubt 
upon  it.  It  is  perfectly  clear  that,  even  before  stat. 
2  [\)Jac.  1.  r.  13.,  if  a  person  was  arrested  and  discharged 
on  account  of  any  privilege  but  that  of  parliament,  no 
one  ever  thought  it  a  discharge  of  the  debt.  It  is  con- 
tended here  that  the  writ  at  Reynold^s  suit  had  done 
its  duty,  and  that  there  is  no  authority  for  saying  that 
a  defendant  can  be  taken  twice  on  the  same  writ.  But 
reason  shews  that  it  may  be  so.  Formerly,  when  writs 
were  returnable  at  a  certain  time,  if  a  party  was  ar- 
rested, and  discharged  on  account  of  privilege,  the  writ 
would  run  out,  so  that  instances  of  a  second  taking  on 

(a)  See  Towert  v.  Newtom^  antet  p.  SI 9. 
VOL.  I.   N.  5.  N   N 
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the  same  writ  were  not  likely  to  occur.  Now  writs 
are  returnable  when  executed ;  that  is,  when  properly 
executed. 

WiLUAMS  J.  Robinson  v.  Yewens  (a),  and  the  other 
cases  cited  upon  the  subject,  shew  that,  where  the  sheriff 
has  several  writs,  an  arrest  by  him  on  one  is  a  good  arrest  * 
on  all,  unless  (according  to  the  qualification  put  upon 
the  rule  in  Barratt  v.  Price  (A) )  the  sheriff  has  himself 
been  guilty  of  some  grossly  illegal  act  in  arresting.  But 
here  the  sheriff  did  nothing  illegal.  If  in  January  1841 
he  had  ten  writs  in  the  office,  and  one  of  them  was 
dead,  it  would  have  been  strange  that  the  other  nine 
should  therefore  be  inoperative.  The  proposition  rests 
upon  no  reason  or  principle.  The  arrest  by  the  sheriff 
on  the  one  writ  was  not  an  illegal  act  on  his  part ;  there- 
fore the  detainers  in  the  other  suits  are  not  affected. 


WiGHTMAN  J.  Here  is  an  arrest,  in  fact,  on  a  writ 
good  upon  the  face  of  it ;  and  no  complaint  is  made 
against  the  sheriff.  There  is  then  virtually  an  arrest 
on  all  the  writs  which  were  in  the  office  at  the  time.  It 
would  produce  great  inconvenience  and  difficulty  if  a 
plaintiff  might  detain  upon  a  writ  good  on  the  face  of 
it,  but  the  execution  be  invalidated  by  a  defect  which 
he  could  not  know  of.  Where,  indeed,  the  sheriff  has 
been  guilty  of  misconduct  in  the  arrest,  it  is  as  if  there 
had  been  no  arrest  at  all. 

Rule  discharged,  with  costs  as  to  the  causes 
in  this  Court 


(o)  S  M.i  W,  149. 


(6)  9  Bing.  566.  57a 
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EASTER  VACATION  (a). 

The  Queen  against  The  Bristol  Dock  Com-  ^j^f^;, 

pany. 

BY  a  rate  for  the  relief  of  the  poor  of  the  parish  of  By  staL 
Clifion,  in  the  city  and  counly  of  Bristol,  the  Bristol  the  Bristol 
Dock  Company  were  assessed^  as  occupiers^  for  "  Cum'-  ^y  werTon- 
herland  bason^   entrances   to  do.,  quay  walls,  wharfe,  pu^"^  knds 
locks,  and  dock  mtes,"  at  a  gross  estimated  rental  of  ■"**  «ecuie 

°  °  certain  works 

1 350/.,  as  producing  a  rateable  value  of  1080Z.,  in  the  for  the  im- 

provement  of 

sum  of  54</.,  at  the  rate  of  twelve  pence  in  the  pound,  the  port  of 

_^  1  <•  Briitolj  and  it 

On  appeal  by  the  company,  the  sessions  reduced  the  was  enacted 
rate  to  15/.,  subject  to  the  opinion  of  this  Court  upon  a  tweWe  months 
case,  the  material  parts  of  which  were  as  follows.  should  i^^^ 

Before  the  passing  of  stat  4S  G.  S.  c.  cxl.  (local  and  ^"'^J^  • 
personal,  public,  for  improving  &c.  the  port  and  har-  P^c"*  certain 
hour  of  Bristol),  the  mayor,  burgesses,  and  common-  "hould  be  pay- 
alty  of  the  city  of  Bristol  were  the  owners  of  the  port  company  for 

every  vessel  en^ 
tering  into  the  pari  of  BrisioL  The  company,  in  execution  of  their  powers,  deepened  the 
water  in  the  port,  so  as  to  form  a  floating  haiixmr ;  and  tbejr  purchased  eleven  acres  of  land 
within  the  port,  and  in  the  parish  of  (Sijion,  and  made,  in  that  land,  an  entrance  bason  to 
the  floating  harbour.  They  also  made  a  second  bason  in  a  different  parish ;  and  all  vessels 
uVng  the  floating  harbour  necessarily  passed  through  one  or  the  other  bason.  Many,  how- 
ever, entered  the  port  without  going  into  the  floating  harbour  or  either  bason.  The  duties 
were  collected  from  all  vessels  entering  the  port,  in  various  places  on  the  coast,  but  none 
within  the  parish  of  Clifton,  The  eleven  ao^s  in  Clifton  were  not  beneficially  occupied, 
except  as  they  contributed  to  the  earning  of  port  duties. 

Held,  that  the  company  were  not  rateable  to  the  poor  in  Cl^lon  for  the  eleven  acres  as 
contributory  to  the  earning  of  profits  which  accrued  in  other  parishes 

The  statute  recited  that,  by,  the  intended  works,  certain  lands  then  paying  land  and 
parochial  taxes  would  become  unproductive  for  many  years,  and  other  lands  would,  con- 
sequently, be  more  burdened ;  it  therefore  enacted  that  the  company,  from  the  time  of 
taking  possession  of  their  lands,  should  become  chargeable  i  with  "  all  such  land  and 
parochiiil  taxes  as  the  same  lands  are  now  or  may  hereafter  be  subject  to,**  and  should  be 
liable  to  pay  the  same  '*  during  the  execution  of  the  said  works,  and  for  ever  thereafter  ;** 
and  that  the  former  owners  should  be  discharged  from  such  payment. 

Held,  that  the  company  were  never  to  be  rated  for  the  lands  at  a  higher  amount  than 
the  value  which  the  lands  would  have  had  at  the  time  of  rating  if  they  had  continued  in  the 
same  state  as  when  the  act  passed,  however  the  profitt  of  occupation  might  be  increased  by 
the  company's  works. 

(a)  The  Ck>urt  sat  in  banc  on  Jfondc^^  May  lOtfa. 

N  N   2 
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f^Uume  I,  of  Bristol^  and  conservators  of  the  rivers  within  the  city 

1841* 
!___  and  port:  and  the  said  act  provided  (by  sect  132)  that 


The  QuxBN     nothing  therein  contained  should  abridge  or  lessen  any 
The  of  their  rights^  &c.,  as  such  owners  and  conservators, 

BiiisTOL  Dock 

Company.      further  than  as  therein  was  mentioned. 

By  return  made  in  Trinity  term,  10  G.  1.,  to  a  com- 
mission issued  out  of  the  Exchequer  under  stat.  13  & 
14  Car.  2.  c.  11.  s.  14.,  the  commissioners  certified  that 
they  had  searched   and  viewed   the  open  places  and 
wharfs  within  the  port  of  Bristol^  and  did  assign  and 
appoint  certain  places  to  be  the  only  lawful  quays  and 
wharfs  within  the  port  of  Bristol^  as  well  for  landing 
goods  from  parts  beyond  the  seas  as  for  loading  goods  to 
be  transported  into  such  parts,  namely  &c.  (enumerating 
and  describing  them) ;  and  they  assigned  and  appointed 
the  extents,  limits,  and  bounds  of  the  port  to  be  from 
the  westwardmost  parts  of  the  Flat  and  Steep  Holmes 
(two  islands),  up  the  course  of  the  channel  eastward  to 
Austy  in  the  county  of  Gloucester,  and  from  the  said 
Holmes  southward  across  the  channel  to  a  place  called 
Upkilly  which  was  included,  and  from  thence  along  the 
coast  or  shore  eastward  in  the  counties  of  Somerset  and 
Gloucester  to  Aust  aforesaid,  and  also  from  a  place  called 
the  Holers  Mouth  in  Kingroad,  up  the  river  Avon^  to  the 
said  city  of  Bristol^  together  with  the  several  Pills  lying 
upon  the  said  river. 

Ver}'  important  defects  existed  in  this  port  of  Bristol) 
which,  by  stat.  43  G.  3.  r.  cxl.  (local  and  personal, 
public),  sect.  1,  were  recited  to  be,  that  vessels  lying  at 
the  quays  were,  by  the  reflux  of  the  tide,  left  dry  twice 
in  every  twenty  four  hours,  and  that  there  was  not  suf- 
ficient depth  of  water  at  neap  tides  in  the  port  and  har- 
bour to  take  vessels  from  the  quays  down  the  river 
Avon  to  sea,  or  bring  them  up;  which  defects  occa- 
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sioned  various  injuries,  recited  in  the  clause,  to  the  corn-     New  Series. 
merce  and  navigation  of  the  port ;  also  that  ships  in  the  ' 


port  and  harbour  could  not  be  removed  in  case  of  fire,     The  Quuw 

.  ^' 

owing  to  their  being  left  dry ;  and  that,  in  case  of  fire  in         The 

7       .  o  .f  BaitroL  Dock 

the  city,  inconvenience  would  be  experienced  from  want     Compuij. 
of  water. 

Sect  1  abo  recited  that  '^  the  dangers  and  incon- 
veniencies  before  mentioned  may  in  a  considerable  de- 
gree be  remedied  by  cutting  a  new  course  for  the  river 
AvoTij  on  the  Somersetshire  side  of  its  present  course, 
from  a  certain  place  called  the  Redcliffi  through  part  of 
the  parishes  of  Bedminster  in  the  county  of  Somerset, 
St.  Mary  Redcliffi  and  Temple^  in  the  city  of  Bristol, 
into  the  present  course  of  the  said  river  below  the  high 
land  at  a  certain  place  called  Totterdown,  by  erecting  a 
dam  and  overfall  across  the  Atxm  at  or  near  the  Reddiff 
aforesaid,  by  erecting  another  dam  across  the  said  river 
Avon  at  Temple  Meads,  below  the  junction  of  the  new 
and  old  course  of  the  river,  with  a  barge  lock  near  the 
said  dam,  and  by  making  an  entrance  bason  and  locks 
iti' RonmJiam  Meads,  in  that  part  of  the  parish  oi  Clifton 
which  lies  in  the  city  of  Bristol,  and  an  entrance  bason 
and  locks  at  Trim  Mills,  between  the  present  and  the 
intended  course  for  the  Avon,  by  erecting  a  dam  with 
convenient  barge  locks,  and  sluices  across  the  river 
Avon,  at  or  near  the  Engine  mills  between  the  parishes 
of  St.  George  in  the  county  of  Gloucester,  and  Brislings 
ion  in  the  county  of  Somerset,  and  by  cutting  a  canal, 
aqueduct,  or  feeder,  from,  at,  or  near  the  Engine  mills, 
through  part  of  the  parishes  of  St.  George,  and  St.  Philip 
and  Jacob,  in  Gloucestershire,  into  the  present  course  of 
the  river  Avon  below  the  intended  dam  at  Temple 
Meads'*      And   that  <*it  will  be  expedient  that  the 
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Vohtmel.      before  mentioned  canal,  aqnednct,  or  feeder  sbonld  be 
1_   made  navigable  for  boats,  barges^  and  other  vessels,  for 


The  QuuH     ^g  purpose  of  preserving  and  facilitating  the  navigation 

l^«  between  the  cities  of  Bristol  and  Bath^ 

BunoL  Dock 

Compuij.  Sect.  1  further  redted  that  the  persons  afler  named 

had  entered  into  a  subscription  towards  raising  350,0002. 
as  a  joint  stock  or  fund  for  the  purposes  afUr  set  forth, 
and  for  executing  the  works  in  the  act  mentioned :  and 
it  then  enacted  that  the  mayor,  burgesses,  and  com- 
monalty of  die  city  of  Bristol  ttnA.  their  successors,  the 
company  of  Merchant  venturers  of  Bristol  BXid  their  suc- 
cessors, and  the  several  subscribers  before  mentioned 
(naming  them),  dieir  executors,  &a,  and  assigns  (while 
holders  of  the  joint  stock),  should  be  united  into  a  com- 
pany of  pn^rietors  of  the  works  by  this  act  authorised 
to  be  made,  and  of  the  cuts,  canal,  wharfs  on  the  canal, 
lowing  paths,  hereditaments,  and  premises  which  should 
belong  thereto,  or  be  held  therewidi ;  which  company 
should  be,  and  use  the  firm  and  style  of,  ^'  The  Bristol 
Dock  Company.^ 

By  sect  25  the  surplus  monies  arising  from  the  rates 
and  duties,  and  all  other  income  of  the  company,  to  be 
received  under  the  act,  after  payment  of  interest  on 
monies  borrowed,  and  expenses  of  the  works,  were  to 
be  divided  annually  among  the  subscribers,  under  cer- 
tain restrictions. 

Sects.  SO  to  41  empowered  the  company  to  make^ 
complete,  and  mamtain,  together  with  other  works  in 
the  parishes  of  Bedminster  and  Bridington,  Somerset-^ 
shire,  and  St.  Georg^Sf  Gloucesterskire^  and  the  city  of 
Bristoly  a  canal  or  entrance  bason  in  Baamham  Meadj 
in  that  part  of  the  parish  of  CUfton  which  then  lay  in 
the  city  of  Bristol^  to  contain  six  acres  at  die  least,  and 
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to  communicate  with  the  floatinir  harbour  and  mer-  '  Nmo  Series. 

1841. 
chants'  floating  dock ;  to  form  certain  towing  paths  by   * 


the  river  Axxm ;  and  to  deepen  the  beds  of  the  rivers     ^"^  Qw«km 

Avon  and  Froome^  in  such  parts  as  miirht  be  necessary  1^« 

,  ^  ^  ^    BaiwoLDock 

for  the  accommodation  of  the  trade  of  the  port;  and  to      Company. 

purchase  lands  necessary  for  the  works  (a). 

Sect  64  was  as  follows.  *^^  And  whereas  by  the  mak- 
ing and  using  the  entrance  bason,  new  course  of  the 
river,  and  other  works  hereby  authorised  to  be  made, 
certain  lands  in  the  parish  of  Clifton  in  the  city  of 
Brisiolj  BedminsteTj  Brislington  and  Keynsham^  in  the 
county  of  Somerset^  Si.  Philip^  and  Si.  George^  in  the 
county  of  Gloucester,  which  at  present  are  rated  to  and 
pay  the  land  and  parochial  taxes  to  the  same  parishes, 
will  during  the  time  the  said  intended  works  and  alter- 
ations are  carrying  on  and  for  many  years  afterwards 
be  rendered  unproductive,  and  incapable  of  being  rated 
in  and  in  aid  of  the  said  land  and  parochial  taxes,  by 
which  means,  a  greater  burthen  must  be  laid  upon  other 
lands  in  the  same  parishes;  be  it  therefore  enacted,  that 
the  said  company  shall  become  chargeable  from  the 
time  of  their  entering  and  taking  possession  of  such 
lands,  t^ements,  hereditaments,  and  premises,  with  all 
such  land  and  parochial  taxes  as  the  same  lands  and 
premises  are  now  or  may  hereafter  be  subject  to ;  and 
that  the  fund  of  the  said  company  shall  become  liable 
to  pay  such  land  and  parochial  taxes  now  charged  or 
hereafter  to  be.charged  on  the  same  lands  and  premises 
during  the  execution  of  the  said  works,  and  for  ever 
thereafter,  and  that  the  former  owners  and  occupiers 

(a)  By  sects.  43 — 48,  the  lands  were  to  be  conveyed  to  the  directors 
on  purchase,  or,  under  certain  circumstances,  to  vest  in  them  for  the  pur- 
poses in  the  act  mentioned,  on  payment  of  purchase  money  into  the  bank. 
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Volume  L      thereof  shall  be  wholly  discharged  from  the  payment 
'_^___  thereof,  or  of  any  part  thereof." 


The  Qotur         ge^i^  74  enacted,  **  That  from  and  after  the  expira- 

T. 

The         tion  of  twelve  calendar  months  next  after  the  works 

Bi(iawL  node 

Cbrnpeny.  .  hereby  authorised  to  be  made  and  formed  shall  have 
been  begun,  and  notice  thereof  given  in  The  L/mdon 
Gazette  and  two  Bristol  newspapers,  there  shall  be  pay- 
able and  paid  to  the  said  company,  or  their  collectors  or 
deputies  for  their  use,  for  every  ship  or  vessel  entering 
into  the  port  of  Bristol^  except  barges  or  other  ves- 
seb  passing  or  going  to  or  fropi  the  Bath  river  naviga- 
tion, and  not  discharging  any  part  of  their  cargoes  at 
the  quays  of  Bristol^  by  the  master  or  commander,  owner 
or  owners  of  every  such  ship  or  other  vessel,"  certain 
rates  or  duties  (which  the  clause  specified)  according  to 
the  roister  tonnage :  *^  which  rates  and  duties  shall  be 
and  are  hereby  vested  in  the  said  company  as  their 
own  proper  monies,  and  to  and  for  their  own  proper 
use  and  behoof,  to  be  applied  by  them  for  the  purposes 
of  this  act ;  and  the  same  shall  be  paid  at  the  time  of 
such  ships  or  other  vessels  entering  inwards  "  (a). 

Under  the  powers  vested  in  them  as  aforesaid  the 


•(•)  The  cMe  also  mentioDcd  ittts.  46  G,  S.  c.  xzxt.,  48  G^S.  c  xi., 
49  G.  9L  c.  xviLy  and  3  G.  4.  c.  xji.,  (local  aod  penooal,  public),  as  con- 
taining further  pnmsioas  respecting  the  company,  particularly  for  enabling 
them  to  borrow  money. 

StaL  46  G.  3.  c  xxxy.  jl  18.  (not  iK  out  in  the  case)  enacted,  ^  That 
when  all  the  works  required  by  this  and  the  said  recited  act  "  (43  G.  3. 
c.  cxl.)  "  shall  be  completed,  the  justices  of  the  peace  in  and  for  the  city 
and  county  of  the  city  of  Brittei^  in  quarter  seasioDs  assembled,  shall,  on 
due  proof  thereof,  certify  the  same  by  writing  under  the  hand  of  the 
proper  officer  of  the  said  court,  and  there  shall  be  inserted  a  copy  of  such 
certificate  in  The  London  Gtaetie,  and  two  or  more  of  the  Bristoi  news, 
papers;  and  from  and  after  such  certificate  and  insertion  thereof*'  &c., 
'*  as  aforesaid,  all  and  singular  the  rates  and  duties  imposed  and  made 
payable  by  and  under  the  proristons  of  this  and  the  said  reeited  act,  until 
the  same  shaU  be  redeemed  in  manner  in  this  and  the  said  recited  ad 
mcDtiooedy  shall  be  due  and  payable.** 
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appellants  in  1804  purchased,  entered  into,  and  took     NewSmeu 
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possession  of  11  acres,  37  perches,  of  land  in  the  parish 

of  Cliflonj  called  Rownham  Meadj  which,  at  the  time  of    The  Quikn 

their  so  taking  possession,  was  pasture  or  meadow  land.  The 

1  #•    1  1         1  /•       .  ,    .    .  ^         Bmitol  Dock 

and  was  of  the  yearly  value  of  44/L 1  Ss.  6d,  being  alter       Compaoy. 
the  rate  of  4/.  an  acre,  and  paid  land  tax,  and  were  (a)  as- 
sessed to  and  paid  parochial  taxes  (a)  as  being  of  that 
value,  and,  if  the  same  land  had  still  continued  to  be 
and  now  were  in  the  like  state  and  quality  of  pasture  or 
meadow  land,  the  same  would  now  be,  as  land  of  like 
quality  and  state  in  the  immediate  vicinity  thereof  in  the 
same  parish  now  is,  of  the  yearly  value  to  be  let  of 
67L  75. 9iLf  being  at  the  rate  of  SL  per  acre  per  annum ; 
and  the  appellants  contended  that  they  were  liable  to  be 
rated  for  these  lands  according  to  the  latter  value.     Of 
this  extent  9  acres  and  9  perches  only  were  covered  by 
the  entrance  bason,  and  walls,  locks,  and  works,  in- 
cluding a  space  of  80  feet  wide  from  the  edge  of  the 
bason,  used  for  landing  goods  as  after  mentioned ;  the 
residue  was  used  as  a  public  road,  and  produced  no 
direct  profit  to  the  appellants,  but  afforded  access  to 
the  bason. 

The  appellants  bad  executed  the  works  prescribed  by 
the  act ;  the  effect  of  which  was  that  all  the  parts  of  the 
rivers  Froome  and  Avon^  adjacent  to  the  wharfs  and 
quays  mentioned  in  the  return  to  the  commission,  and 
which  were  formerly  lefl  dry  at  tlie  ebb  of  the  tide,  were 
now  kept  full  of  water  at  all  times  of  the  tide,  so  that 
vessels  are  kept  afloat  therein,  and  can  be  moved  about 
at  pleasure;  and  the  parts  so  floated  are  called  the 
floating  harbour.  And  Cumberland  bason,  and  another 
bason  called  Bathurst  bason,  situate  in  another  parish, 
the  access  whereto  is  by  the  new  course  of  the  river 

(a)  So  io  |Nq>er-book. 
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Vohime  L  Avofi^  are  so  constructed  as  to  afibrd  to  vessels  an  en* 

1841. 
'  trance  and  passage  from  the  river  below  (wherein  the 


The  QuitN     tide  ebbs  and  flows)  into  the  floating  harbour,  which, 
The  except  when  occasionally  emptied  for  cleansing,  is  kept 
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Company,  permanently  full;  and  these  two  basons  are  necessary, 
and  were  designed  and  constructed,  for  that  purpose; 
and  in  order  that  a  vessel  may  get  to  these  quays  at 
Bristol  it  is  necessary  that  she  should  pass  through  one 
or  other  of  these  basons.  A  very  principal  part  of  the 
vessels  coming  to  discharge  goods  at  the  quays  of  Brh^ 
tolj  including  most  of  the  fVest  Indiamen  and  otb^ 
large  vessels,  and  the  greater  part  of  the  timber  trad^ 
are  now  admitted  into  the  floating  harbour  through 
Cumberland  bason ;  and  that  bason  is  necessary  for  the 
superior  foreign  trade ;  but  a  considerable  portion  of  the 
trade,  including,  occasionally,  large  vessels  at  spring 
tides,  and  nearly  all  the  coasting  vessels  at  all  times,  and 
a  portion  of  the  timber  trade,  is  admitted  into  the 
floating  harbour  through  Bathurst  bason. 

The  case  also  stated  that,  for  the  accommodation  of 
the  trade  and  of  steam  packets,  the  appellants  had  per- 
mitted the  walls  or  sides  of  Cumberland  bason  to  be 
used  as  quays  for  landing  goods  from  the  Irish  steam 
boats,  and  from  other  vessels,  for  which  they  received 
in  the  course  of  the  year  Sll/.,  and  expenses  had  been 
incurred  thereby  for  repairs :  but  no  toll  or  duty  for 
such  landing  is  given  by  the  act ;  nor  does  any  pay- 
ment, &c.  (other  than  the  said  Sll/.)  accrue  in  respect 
of  vessels  or  goods  arriving  at,  or  lying  or  being  un- 
laden in,  or  passing  through,  Cumberland  bason,  unless 
the  Court  shall  be  of  opinion  that  the  rates  and 
duties  given  by  the  act,  or  any  portion  of  them,  are 
to  be  deemed  due  in  respect  thereof.  It  was  also 
stated  to  have  been  proved,  on  the  trial  of  the  ap^ 
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peal,  that  the  annual  oast  of  repairs  of  Cumberland    ife»  Smei. 
bason,  on  an  average  of  years,  since  the  commence-  * '___ 


ment  of  the  works,  had  greatly  exceeded  the  Sill,  and     ^^*®  Qokm 

▼• 

that  the  bason  could  not  be  let  at  any  rent  whatever  to  The 
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a  tenant  receiving  only  the  wharfage  and  doing  the     fiompnij. 
repairs.     On  the  argument  in  banc  the  question  as  to 
the  company's  liability  in  respect  of  the  SI  1/.  was  ulti- 
mately waived  by  the  respondents. 

The  extent  of  the  port  of  Bristol^  agreeably  to  the 
return  of  the  commissioners,  and  to  a  chart  produced 
and  verified  at  the  trial,  is,  in  length,  from  a  point 
between  the  two  islands  called  the  Holmes  to  Aust^ 
about  27  miles.  From  the  place  called  Hole's  Mouthy  or 
the  mouth  of  the  Avon,  up  to  Cumberland  bason  is 
6  miles ;  and  from  thence  to  Tower  Harratz^  the  eastern 
extremity  of  the  port,  is  2^  miles ;  the  distance  from  the 
Steep  Holmes  across  the  port  eastward  to  Uphill  is  4^ 
miles ;  and  the  area  of  the  port  within  these  limits  is 
4S,555  acres,  of  which  the  land  taken  by  the  appdlants 
m  Cliflonj  supposing  it  to  be  12  acres,  would  be  the 
3629th  part  only.  From  the  most  inland  and  eastward 
extremity  of  the  port  situate  on  the  river  Avon^  above 
the  tower  of  Bristol  called  Tbwer  Harratz,  to  that  part 
of  Cumberland  bason  which  opens  to  the  tideway,  and 
including  that  bason,  is  2  miles  and  1  furlong.  The 
length  of  Cumberland  bason  and  locks,  in  the  parish  of 
Clifton^  is  2  furlongs  and  90  yards,  which  is  about  the 
1 1 7th  part  of  the  above  mentioned  length  of  the  port. 

The  dock  dues  are  demanded  and  collected  from 
vessels  discharging  goods  at  Uphill,  Weston  super  Mare, 
Portisheadj  Aust,  and  all  intermediate  places  on  the 
coasts  of  Somerset  and  Gloucestershire  along  the  sides 
of  the  rivers  Severn  and  Avon^  within  the  limits  of  the 
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charge  their  passengers  at  Raasnham  below  the  locks 
TbeQoxuc     ^qJ  Cumberland  bason,  and  which  do  not  enter  the 
Tbe  bason,  and  from  the  Great  Western  steam  .vessel  trad- 

BatvroL  Dock  ^      ,     ,       , . 

CoiA|Moj;      ing  to  New  Yorkj  which  never  enters  Cumberland  bason, 
nor  approaches  nearer  to  it  than  Kingroady  upwards  of 
six  miles  dbtant ;  and  from  other  vessels  entering  and 
trading  within  the  port  and  lying  in  Kingroad  (which 
is  a  principal  place  of  anchorage  in  the  Severn  for  ves- 
sels entering  into  and  sailing  from  the  port  of  Bristol^ 
and  from  vesseb  anchoring  and  trading  in  other  parts 
of  the  port.     The  collector  demanded  and  received  the 
duties  from  them  upon  the  vessels  entering  and  trading 
within  the  port,  as  constituting  their  liability  thereto^ 
without  reference  to  any  particular  part  of  the  port, 
and  without  enquiring  where  the  vessel  was  discharged ; 
and  that  alike,  whether  they  went  up  to  the  quays  of 
Bristol  through  Bathurst  bason  or  through  Cwnberland 
bason,  or  whether  they  discharged  in  that  bason,  or 
whether  they  never  entered  either  of  the  basons  at  all. 
Pie  did  not  collect  or  demand  dues  from  vessels  passing 
through  a  part  of  the  port  of  Bristol  to  the  port  of 
Gloucester^  considering  the  duties  confined  to  vessels 
trading  in  the  port  of  Bristol:  and  the  duties  collected 
from  vessels  not  entering  one  or  other  of  the  said  basons 
for  the  purpose  of  discharging  their  cargoes,  but  dis- 
charging their  cargoes  in  any  of  the  remoter  parts  of 
the  port,   were  trifling  compared  with  the  aggregate 
amount  of  the  duties. 

The  port  of  Bristolj  including  the  space  between  hi^ 
water  and  low  w^ter  mark,  extends  into  the  parishes 
of  8cc  (the  case  then  named  ten  parises  in  Somersetshire^ 
two  in  Gkmcesierskire^  and  ten,  including  CUJiom^  in  the 
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City  of  Bristol)^  and  into  such  parts  of  the  parishes  of    New  Seriet. 

1841* 
Bedminster  and  Brislington  as  lie  in  the  city  of  Bristol.     1_ 

No  part  of  the  rates  and  duties  imposed  by  the  act,     '^^  Qomh 
nor  any  money  except  the  above-mentioned  Sll/.,  is  '^^^^*, 

received  or  collected  by  the  appellants  within  the  parish  Company, 
of  Clifton.  The  principal  part  is  received  at  the  Bris* 
iol  Custom  House  in  the  parish  of  5/.  Nicholas  in  the 
city  of  Bristol;  and  the  residue  (collected  at  the  distant 
parishes  in  Somersetshire  and  Gloucestershire)  has  been 
received  by  agents  there  for  the  principal  collector.  The 
whole  of  the  works  executed  by  the  company,  and  upon 
which  their  funds  have  been  expended  (except  only  the 
towing  path  along  the  banks  of  the  river  Avon),  lie 
within  the  present  boundaries  of  the  city  of  Bristol 

If  this  Court  should  be  of  opinion  that  the  appellants 
were  rateable  in  the  parish  of  Clifton  in  respect  of  the 
land  in  that  parish  so  taken  as  above  mentioned,  or  any 
of  it,  for  and  by  reason  of  their  receipt  of  the  whole  or 
any  portion  of  the  rates  and  duties  imposed  by  the  said 
act  on  vessels  entering  into  the  port  of  Bristol,  and  of 
the  rates  and  duties  thereby  imposed  on  goods  im- 
ported from  parts  beyond  the  seas,  but  not  brought 
coastwise  or  by  inland  navigation  into  the  port  of  BriS' 
tolj  or  of  any  or  either  of  them,  the  property  of  the 
appellants  in  Clifton  was,  for  the  purpose  of  this  rate, 
to  be  taken  as  of  the  rateable  value  of  SOO/.  and  the 
assessment  reduced  to  15/.,  and,  except  as  to  such 
reduction,  the  appeal  dismissed. 

If  the  Court  should  not  think  the  appellants  so 
liable,  but  should  hold  them  liable  in  respect  of  the  land 
in  Clifton  by  reason  of  their  receipt  of  311/.  for  landing 
goods  on  the  sides  of  Cumberland  bason,  the  said  land 
was  to  be  valued  at  300/.  for  the  purpose  of  this  rate^ 
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lowed. 


The  QauN         If  the  Court  should  be  of  opinion  that  the  appellants 
The         were  not  liable  to  be  rated  on  either  of  these  accounts, 
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Companj.  but  that  they  were  liable  to  be  rated,  in  respect  of  the 
said  land  by  them  taken  in  Clifton^  after  the  rke  which 
the  same  would  now  be  worth  to  be  let  at  in  case  the 
same  had  continued  and  now  were  in  its  original  state 
of  meadow  or  pasture  land,  and  with  reference  to  the 
value  of  like  land  so  let  in  the  same  immediate  ▼!« 
cinity,  then  the  appeal  was  to  be  allowed,  and  the  as- 
sessment on  the  appellants  reduced  to  3/.  75.  6d^  being 
after  the  rate  of  1&  in  the  pound  on  67^  Is.  StLy  the 
present  rateable  annual  value  of  such  land  in  -such 
state ;  and  in  such  case  also  the  said  appeal  was  to  be 
allowed. 

The  case  was  argued  in  last  term  (a). 

Sir  F.  PoUocky  Erk^  and  Hodges^  in  support  of  the 
order  of  sessions.  The  company  occupy  eleven  acres 
of  land  in  Clifton^  vested  in  them  by  act  of  parliament, 
and  in  which  they  have  made  certain  improvements; 
and,  in  respect  of  such  improvements  and  the  benefit 
conferred  by  them,  they  are  authorized  by  the  act  to 
collect  certain  duties  in  the  port  of  Bristol  (i).  They 
must  then  be  rated  in  Clifton^  where  the  eleven  acres 
lie,  for  the  occupation  of  the  land,  and  the  profits,  of 
which,  in  its  improved  state,  it  is  the  meritorious  cause, 
wherever  they  are  received.      Cumberland  bason  is  a 

(a)  Jpril  94tb  and  28th.  Before  Lord  Denman  C  J.,  Paiteton, 
WUkams,  «od  Wig/Uman  Js. 

(6)  Sut.  46  G.  3.  c  xxxT.  <.  18.  (ante,  p.  540.  note  (a))  was  cited  as 
confirming  the  proposition  that  the  duties  were  granted  strictly  in  ood- 
aideratioD  of  the  ioopiorementB. 
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part  of  the  works  formed  in  that  land,  by  means  of    iVhv  Sena. 


1841. 


which   the  heavy   tonnage  comes  to   Bristol,   and  by 
which,  therefore,  the  duties  are  earned.     It  can  scarcely     "^^  Qo«» 
be  contended  that  the  company  are  not  rateable  for  the         The 
the  does  levied   in   respect  of  ships   actually  passing      Companj. 
through  Cumberland  bason :  and  the  exact  proportion 
of  their  liability  in  Clifton  is  not  material  at  present; 
for,  if  there  be  any,  the  appeal  fails.     It  is  not  neces- 
sary to  inquire  whether  the  company  are  to   be  rated 
on  a  part  only  of  the  duties,  bearing  that  proportion 
to  the  whole  which  the  eleven  acres  bear  to  the  rest 
of  the  company's  works ;  nor  does  the  case  give  suf- 
ficient information  for  that  inquiry.     The  substantial 
question  is,  whether  the  land  in  Clifton  can  be  charged 
at  all  for  duties  received  beyond  the  limits  of  that  parish 
under  sect.  74  of  the  Dock  Act. 

In  Rex  V.  Barnes  {a)  the  proprietors  of  Hammersmith 
Bridge  occupied  land  in  Barnes^  on  which  one  half  of 
the  bridge  stood ;  the  tolls,  which  formed  the  whole 
profit  of  the  land,  were  received  in  Hammerstnith  ;  but 
the  appellants  were  held  liable  to  poor  rate  in  Barnes, 
Bayley  J.  saying,  *^  The  quantum  is  a  question  for  the 
sessions.  All  that  we  can  decide  is,  that  the  land  is 
rateable  property  in  the  place  where  it  is  situate.  There 
the  profit  is  earned,  though  the  money  may  be  actually 
received  elsewhere."  And  Littledale  J.  added,  "  The 
tolls  are  payable  for  passing  over  the  bridge,  not  for 
passing  through  the  toll-gates."  Here  the  land  in 
Clifton  is  essential  to  the  general  purposes  of  the  port  set 
out  by  the  commissioners ;  the  appellants  must  be  rated 
for  it  in  Clifton  upon  a  value  estimated  with  reference  to 

(a)  I  mffAd,  lis.     And  seQ  Regina  v.  J%e  Marquis  of  Sali$lmry, 
S  J,^  E.7\6. 
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bC)  what  rent  it  was  fairly  worth,  if  occupied  with  a 
The  QoiiM     view  to  them.     In  Bex  v.  The  Dock  Company  of  Hull  {a) 
The  and  Rex  v.  The  Hull  Dock  Company  (b)  that  company 

Bristol  Dock 

Companj.  was  held  rateable  for  its  profits  arising  from  tonnage 
duties,  without  reference  to  the  place  in  which  they  were 
received,  or  in  which  those  paying  th^m  derived  benefit 
from  the  works.  And  in  The  Dock  Company  at  King* 
ston-upoU'-Hull  V.  BfmDne(c)  the  duties  were  held  to 
be  payable,  not  only  by  vessels  coming  into  or  going  out 
of  the  docks,  but  by  those  unlading  or  lading  within 
the  <^  port,"  though  that  word  was  to  be  understood 
in  the  popular  and  limited  sense.  The  Court  said  that 
the  duties  were  a  remuneration  for  the  expence  of  making 
a  new  dock  for  the  reception  of  ships  at  Kingston^upon^ 
Hull:  ^^  All  vessels  that  resort  to  that  place  derive  benefit 
from  this  measure;  even  those  that  do  not  enter  the 
new  bason  or  dock,  but  land  or  receive  their  goods  at 
other  wharfs  in  the  haven,  are  benefited  by  it,  by  reason 
of  the  greater  space  that  is  led  for  their  accommodation  by 
the  removal  of  other  vessels  into  the  dock  or  bason  "(^. 
That  applies  to  the  present  case;  the  duties  here  are 
not  paid  for  an  immediate  user  of  the  company's  land, 
but  for  the  benefit,  of  a  more  general  description, 
which  the  company  have  afibrded  by  their  mode  of 
occupying  it.  [Patteson  J.  In  Rex  v.  The  Dock  Com- 
pany of  Hull  {a)  were  the  rates  calculated  upon  dues 
paid  by  ships  not  coming  into  the  docks  ?]  No  ques- 
tion was  raised  in  this  Court  upon  the  point  whether  or 
not  the  ships  had  come  in.  The  act,  14  G.S.  c.S6. 
5. 42.,  gave  dues  both  for  vessels  using  the  port  and  for 

(a)  I  T.  R.  219.  :  (6)  5  AC  4-  iSl  394. 

(c)  2  J.  *  Ad.  43.  (rf)  Page  59. 
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those  using  the  "harbour,  bason,  or  docks  (a);"  but     ^ew  Series. 
no  distinction  was  made,  either  in  the  case  just  men-  ' 


tioned,  or  in  Rex  v.  The  Hull  Dock  Company  (A).     The     The  Qoikk 
principle  applied  to  the  ratlnflr  of  canals  in  Rex  v.  fVok'  The 

tng{c)  is  quite  consistent  with  the  claim,  here  made,  to     'OomiNniir. 
rate  the  appellants  in  Clifton  for  the  profit  earned  by 
means  of  their  land  there,  though  received  elsewhere. 

The  proposition,  that  the  eleven  acres  in  Cl(fton 
should  now  be  rated  as  if  they  had  remained  meadow  or 
pasture  land,  is  not  warranted  by  stat  43  G.  3.  c.  cxL 
5.  64. ;  the  meaning  of  which  was  that,  as,  the  com- 
pany, by  making  the  lands  in  certain  parishes  un- 
productive of  rates,  were  likely  to  throw  additional 
burdens  upon  other  lands  there,  they  should  take  upon 
themselves,,  from  the  time  of  entering  into  possession, 
the  rates  as  they  then  existed  upon  the  premises  they 
were  about  to  use ;  but  that  they  should  also  be  liable, 
from  time  to  time,  for  rates  proportionate  to  the  increas- 
ing productiveness  of  the  land,  when  it  again  became 
a  source  of  profit.  The  land  was  not  to  be  for  ever 
exempt  in  respect  of  its  profits,  which,  without  the  act, 
would  have  been  rateable.  This  clause  was  introdujced 
for  the  benefit  of  the  parishes]:  and  a  benefit  so  given 
is  not  to  be  taken  away  or  abridged  by  loose  or  equivocal 
words ;  Rex  v.  The  Birmingham  Canal  Company  {d). 

Sir  JV.  W.  Follett  and  Davison^  contra.  The  appel- 
lants are  willing  to  pay  that  amount  of  rate  which  the 
land  would  have  brought  as  meadow  or  pasture  before 
the  works  were  commenced.     That  fulfils  the  object  of 

(a)  See  2  J9.  ^  ^dL  45.,  note  (a). 

(6)  5M.^S.  394.  (c)  4  A,  i  E,  40. 

(rf)  2B.4;  Aid.  570.  576. 

VOL.  I.   N.  8.  O   O 
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'_____  parish  from  loss  before  the  land  ceased  to  be  unprcH 


The  Quxzir    jyctive,  and  the  company  from  an  midue  burden  after* 
The         wards.     The  recital  of  sect  64  states  that  the  land  will 

Bkutol  Dock 

Company,  be  unproductive  and  incapable  of  being  rated  **  for 
many  years ; ''  but,  by  sect  74,  the  duties  might  become 
payable  in  one  year ;  these,  therefore,  cannot  have  been 
looked  to  as  a  source  of  rateable  profit  And  sect  64 
charges  the  company  with  such  ^^  parochial  taxes  as 
the  same  lands  and  premises  are  now  or  may  hereafter 
be  subject  to : "  but,  if  it  had  been  contemplated  that 
they  would  be  rateable  in  respect  of  duties,  the  pro- 
spective part  of  the  clause  would  have  been  superfluous, 
for  that  charge  would  have  attached  to  the  lands  under 
stat  4S  Eliz.  e.  2.  Such  clauses  of  exemption  are  not 
to  be  construed  unfavourably  to  the  undertakers  of  use- 
ful public  works.  Bayley  J.  said,  in  Rex  v.  The  Regents 
Canal  Company  {a) :  <^  the  making  of  a  canal  being  a 
work  of  great  public  utility,  and  attended  with  great 
expense,  it  is  perfecdyjust  to  relieve  the  undertakers 
of  it  from  a  burden  which  will  attach  to  them  only  by 
reason  of  the  improvements  they  make,  at  a  very  heavy 
expense,  in  the  property  used  by  them  for  their  canal. 
It  is  not  unusual,  therefore,  to  insert  in  canal  acts 
clauses  to  exonerate  the  undertakers  from  contributing 
a  larger  sum  to  the  maintenance  of  the  poor  in  respect 
of  the  land  used  by  them  for  the  purposes  of  their  canal 
than  would  have  been  contributed  in  respect  of  that 
same  land  if  it  had  not  been  so  used." 

Then,  independently  of  the  statute,  the  company 
could  not  be  rated  in  respect  of  the  duties.  They  have 
no  property  in  the  river.     The  port,  so  far  as  there  is 

(a)  eB.iC  720.  728. 
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a  property  in  it,  belongs  to  the  corporation.    The  only     New  Series. 

land  with  which  the  receipt  -of  these  daties  can  be  con-  * 

nected  is  the  eleven  acres  in  Clifton.  The  dues  are  not  -^^  Qo«ik 
received  there,  at  least  if  the  vessels  do  not  come  ^  The 
within  the  parish.  And,  at  any  rate,  they  are  not  Compuy. 
given  for  the  use  of  land  in  that  parish ;  they  are  pay- 
able ^^  for  every  ship  or  vessel  entering  into  the  port 
of  Bristolj*^  whether  such  vessel  enters  Cumberland 
bason  or  not :  and  many  never  do.  This  distinguishes 
the  case  irom  all  those  in  which  persons  have  been  held 
rateable  for  tolls,  and  places  it  on  the  same  footing  with 
those  in  which  tolls  of  a  ferry,  or  of  a  lighthouse,  have 
been  held  not  rateable ;  Bex  v.  Nicholson  (a),  Williams 
V.  Jones  (6),  Rex  v.  Coke  {c).  In  Rex  v.  Nicholson  (a), 
Bayley  J.  said :  <^  tolls  have  been  held  rateable  eo 
nomine  in  several  cases :  but  in  all  those  cases  it  will  be 
found  that  the  persons  rated  were  the  occupiers  of 
lands  within  the  place,  in  respect  of  which  the  tolls  in 
the  whole  or  in  part  were  payable."  And  Littledale  J. 
says  in  Rex  v.  Coke  (c)  (referring  to  cases  of  the  same 
dass) :  **  In  all  those  cases  the  profits  have  arisen,  and 
the  use  of  the  thing,  out  of  which  they  have  arisen,  has 
been  in  the  place  or  district  where  the  rate  is  made/' 
It  is  said,  here,  that  the  duties  arise  in  respect  of  the 
improved  land  in  Clifton.  The  same  argument,  if  goody 
might  have  prevailed  in  Rex  y.  T^e  Aire  and  Colder 
Navigation  Company  (d),  (case,  of  the  Hunslet  mills) ; 
but  Lord  Tenterden  said  there :  "  The  toll  itself  is 
clearly  not  a  subject  of  rate ;  and  if  it  were,  it  does  not 
arise  in  Hunslet.  Then  can  the  owners  of  these  mills 
be  rated  in  respect  of  the  toll  as  a  compensation  paid 

(a)  12  Eatt,  330.  (6)  12  BaHy  346.  ! 

(c)  SJB.^C.  797.  id)  SB^^Ad.  633. 

GO   2 
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*  water  ?**     "It  appears  to  us  that  they  cannot,  in  respect 


Hie  Qonx     of  this  compensation,  be  considered  as  occupiers  of  any 

▼• 

The         property  in  Hunslet  producing  a  profit  there."    In  1  NoL 

CompftDj.      P.  L.  207.  (a),  it  is  laid  down  that  "  Property,  whether 

real  or  personal,  or  rather  the  product  upon  which  the 

rate  is  laid,  must  arise  in  the  district  for  which  the 

assessment  is  made.     In  lands  or  tenements,  this  must 

of  course  be  in  the  place  where  the  thing  itself  is  situate 

and  is  productive  of  profit,   whether  the  proprietor 

actually  reside  in  the  parish  or  not"    The  principle  of 

decision  on  this  point  in  the  cases  of  Rex  v.  Lcnoer 

JMsiion  (b)  and  Eex  v.  fVokitig  (c),  as  to  canal  tolls,  was, 

that  the  rate  must  be  proportioned  to  the  profit  accruing 

from  the  use  of  the  land  within  the  particular  parish. 

As  to  the  cases  first  cited  for  the  respondents*  In  Bex 
V.  Barnes  (d)  the  tolls  were  paid  in  part  for  passing  over 

the  half  of  the  bridge  situate  in  Barnes  ;  therefore  the 

land  of  the  appellants  in  that  parish  was  productive 

there.     In  Rex  v.   The  Dock  Company  of  Hull  (e)   the 

rate,  for  the  parish  of  Sculcoates^  was  laid  upon  land 

(part  of  the  dock)  lying  in  that  parish,  for  profits  gained 

by  use  of  the  land   there;    the   main   question   was, 

whether  the  land  was  exempt  by  the  nature  of  the 

undertaking,  and  by  the  shares  being  made  personal 

property  by  the  Dock  act     In  Rex  v.  The  HuU  Dock 

Company  {g)  the  only  point  discussed  wasj  whether  or 

not  the  dock  and  wharf  were  rateable  when  the  receipts 

fell  short  of  the  expense.     In  The  Dock  Company  of 

KingsUm-upon-HuU  v.  Bromie  (h)  it  was  held  that  tlie 

(a)  4Ui  ed.  (6)  9  B.  ^  C.  810. 

(c)  4A.^E,  40.  (rf)  I  B.i  Ad,  113. 

(e)  I  T.  R.  219-  (g)  5M.iS,  394. 
(A)  2B.iAd.  43. 
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word  ^^port"  had  two  meanings,  and  that,  by  sect  42     NewSaiet. 
of  the  Dock  act,  tonnage  was  payable  to  the  company  [__ 

for  the  use  either  of  the  bason  and  docks,  or  of  the     The  Quebw 

▼. 

^  port "  in  a  limited  sense,  for  which  there  is  no  warrant         The 

BmitTOLDock 

in  the  present  case.  Here  the  argument  for  the  respon-  Company, 
dents  would  shew  that  the  company  might  be  assessed 
either  in  Clifton^  or  wherever  else  they  might  happen  to 
have  land,  for  all  the  duties  collected  within  the  port. 
Those  duties  are,  in  fact,  earned  in  many  parishes  where 
the  company  has  no  land.  [Paiteson  J.  If  the  rate  had 
been  in  respect  merely  of  the  floating  harbour,  the  case 
would  have  been  like  Rex  v.  Thomas  (a).] 

Cur.  adv.  vuli. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  case  comes  before  us  upon  an  appeal  by  the 
Bristol  Dock  Company  against  a  rate  made  for  the  relief 
of  the  poor  of  the  parish  of  Clifton^  wherein  the  said  com- 
pany was  assessed  in  a  certain  sum  for  '^  Cumberland 
Basouj  entrances  to  do.,  quay  walls,  wharfs,  locks,  and 
dock-gates ;"  upon  the  hearing  of  which  appeal  a  case 
>  was  stated  for  the  opinion  of  this  Court,  from  which  it  ap- 
pears that  the  said  company  was  formed  under  an  act  of 
43  G.  3.  c.  cxL,  for  the  improvement  of  the  port  and  har- 
bour oi  Bristol.  By  virtue  of  this  act  the  company  was 
invested  with*  various  powers  for  the  effecting  of  such  pur- 
poses :  accordingly  the  company  purchased  about  eleven 
acres  of  land  in  the  respondent  parish  of  Cliftotij  and  made 
the  works  upon  which  the  assessment  has  been  made. 
It  is  further  stated  that  the  port  of  Bristol  extends  over 

(a)  9B.  ^a  114. 
O  O  8 
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rohtmtz      more  than  thirty  parishes,  including  the  respondent 
1_  parish  of  CUfion^  and  that  the  tolls  and  dues  in  respect 


The  QoBur     ^f  ^^ich  it  is  sought  to  assess  the  ^pellants  are  im- 
"^Vk^i.    P^^  upon  eoery  vessel  entering  the  port  of  Bristol^  and 

Compui/*  are  collected  in  difierent  parts  of  the  port  of  Bristol  out 
of  the  said  parish  of  CUfion.  It  is  stated,  however,  that 
no  part  of  the  said  tolls  or  dues,  except  the  sum  of  3112. 
(as  to  which  no  question  arises),  is  received  by  the  ap- 
pellants within  the  parish  of  Clifton;  and,  further,  that 
in  many  (if  not  most)  of  the  said  parishes  composing  the 
port  of  Bristol  the  company  has  no  property  whatever. 

Upon  this  state  of  fiicts,  we  have  to  consider  whether 
the  company  ought  to  be  rated  in  respect  of  the  pro- 
perty above  described,  in  the  same  proportion  <^  as  other 
land  in  the  immediate  vicinity,  in  its  original  state  as 
meadow  or  pasture  land,''  or  with  the  addition  of  all  or 
some  proportion  of  the  said  tolls  and  dues  so  collected 
withjp  the  port  of  BristoL  And  this  question  divides 
itself  into  two  parts ;  first,  whether,  by  virtue  of  the 
said  act,  the  company  is  made  rateable  in  the  latter 
manner :  and,  if  not,  whether  it  be  so  by  virtue  of  the 
law  generally  applicable  to  the  rating  of  property  of 
this  description. 

The  first  question  turns  upon  the  sixty-fourth  section 
of  the  act,  which  especially  refers  to  the  manner  in 
which  the  company  is  to  pay  land  and  other  taxes; 
the  other  sections  to  which  we  were  referred  in  the 
argument  respecting  principally,  if  not  entirely,  the 
manner  in  which  the  act  was  to  be  carried  into  efiect. 
The  section  runs  thus :  '^  And  whereas  by  the  making 
and  using  the  entrance  bason,  new  course  of  the  river, 
and  other  works  hereby  authorised  to  be  made,  certain 
lands  in  the  parish  of  Clifton'^  (and  other  parishes), 
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^^  which  at  present  are  rated  and  pay  the  land  and     N<sw  Sma. 
parochial  taxes  to  the  same  parishes,  will,  during  the  * 


time  the  said  intended  works  and  alterations  are  carry-     "^^  Qusw 
ing  on  and  for  many  years  afterwards  be  rendered  un*         '^^^^^  , 

Bristol  DodL 

productive,  and  incapable  of  being  rated''  in  aid  of  Compsny. 
the  said  taxes,  whereby  <^  a  greater  burthen  must  be 
laid  upon  other  lands  in  the  same  parishes ;  be  it  there- 
fore enacted,  that  the  said  company  shall  become  charge- 
able from  the  time  of  their  entering  and  taking  posses- 
sion of  such  lands ''  &c.,  <^  with  all  such  land  and 
parochial  taxes  as  the  same  lands  "  &c.  *^  are  now  or 
may  hereafter  be  subject  to ;  and  that  the  fiind  of  the 
siud  company  shall  become  liable  to  pay  such  ^  ^*  taxes 
now  charged  or  hereafter  to  be  charged  on  the  same 
lands  ^  &C.,  ^  during  the  execution  of  the  said  works, 
and  for  ever  thereafter.*' 

And  we  think  that  this  enactment  falls  much  short  of 
charing  the  company  with  liability  in  respect  of  the 
tolls  and  dues  in  question.  For,  first,  if  it  had  been 
meant  to  charge  the  company  with  such  additional 
liability,  it  is  hardly  probable  that  the  property  would 
have  been  described  as  "  rendered  unproductive,  and 
incapable  of  being  rated''  during  the  work  and  for 
many  years  afl;erwards ;  because,  the  nature  of  the  works 
(as  described  in  the  act)  being  to  make  a  more  commo- 
dious communication  with  the  port  oiBristoli  and  gene- 
rally to  improve  the  same,  if  the  tolls  and  dues  therein 
received  had  become  liable  to  the  rate,  some  profit  at 
least  must  have  been  expected  immediately  upon  the 
completion  of  the  works,  and  the  use  of  the  bason,  en- 
trance, &c. ;  and,  indeed,  the  act  gives  the  tolls  to  com- 
mence at  the  end  of  twelve  months  from  the  commence- 
ment of  the  works.     Moreover,  the  mode  of  rating  upon 

o  o  4 
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Voiume  L      the  tJien  state  of  the  property  is  expressly  declared  to 
1_  be  the  mode  to  be  adopted  "  for  ever  thereafter." 


The  QunK         »j^g  question  then  is,  whether  this  property  be  liable 
The         to  be  rated  at  the  increased  value,  independently  of  the 
Compaoj.      operation  of  the  said  act. 

And  upon  this  point,  since  the  decision  of  the  cases 
of  Rex  V.  Nicholson  (a)  and  Williams  v.  Jones  {b)f  the 
principle  upon  which  the  rate  upon  tolls  is  to  be  im- 
posed has  been  fuliy  established,  though  the  application 
of  that  admitted  principle  to  each  particular  case  may 
not  always  be  easy.  It  is  this :  that  the  tolls  are  rate- 
able as  profits  of  land  occupied  within  the  parish  for 
which  the  rate  is  imposed :  and,  agreeably  to  it,  water 
companies  have  been  rated ;  Hex  v.  The  Corporation  tf 
Baih  (c) :  so  also  gas  light  companies ;  Rex  v.  Sir- 
mingham  Gas  Light  Company  {d):  and  canal  companies; 
Rex  V.  Woking  {e).  In  all  these  cases,  and  in  many 
others,  to  which,  in  a  matter  not  now  to  be  disputed,  it 
is  not  needful  to  refer,  the  rate  is  imposed  in  respect  of 
profits  arising  within  the  parish. 

Whether  this  principle,  so  established  in  these  cases, 
would,  without  further  authority,  necessarily  exclude 
the  consideration  of  profits  arising  elsewhere^  it  is  not 
necessary  to  consider ;  because  we  find  the  principle  so 
extended  expressly  recognised,  and  the  reasons  for  it 
most  fully  given  (especially  by  Bayley  J.  and  Little^ 
dale  J.),  in  the  case  of  Rex  v.  Coke  (g)j  where  the  tolls 
of  a  light  house  were  held  not  rateable,  because  they 
accrued  out  of  the  parish.     It  was  further  added,  by 

(a)  12  Eoitj  330.  (6)  12  East,  346. 

(c)  14  Eatt,  609. 

((/)  I  B,^  C.  506.     Sec  Rex  y.  Brighton  Gas  Light  Company,  5  B,  ^ 
C.466. 
(e)  ^A.ffE.  40.  (JS)  5B.^  C.  797. 
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both  those  learned  Judges,  that,  in  the  cases  to  which     New  Series. 


1841. 


we  have  above  generally  referred,  *'the  profits  have 

arisen,  and  the  use  of  the  thing,  out  of  which  they  have     ^'  Qoiwr 

arisen,  has  been  in  the  place  or  district  where  the  rate         The 

,  ,  Brutol  Dock 

is  made  (a).  This  question  again  came  before  this  CompaDj. 
Court  in  the  case  of  Rex  v.  The  Aire  and  Colder  Navi" 
gation  Company  (b) ;  and  the  same  principle  was  again 
recognised  by  the  Court  in  a  short  judgment,  pro- 
bably because  the  subject  was  considered  as  exhausted 
by  the  reasoning  of  the  two  learned  Judges  above  re- 
ferred to,  which  was  expressly  brought  under  notice 
and  relied  upon  in  the  course  of  the  argument 

Upon  the  whole,  we  are  of  opinion  that  the  assess- 
ment should  be  reduced  to  the  sum  of  SL  75. 6d.j  being 
after  the  rate  of  Is.  in  the  pound  on  67/.  7s.  Sd.^  *^  the 
present  rateable  annual  value  of  the  property  in  ques- 
tion as  landJ* 

Rate  to  be  reduced  accordingly  (c). 

(a)  5  S.^  C.  812.  (6)  3  B.  ^  Ad.  533. 

(c)  As  to  the  point  first  decided,  see  Rez  v.  The  MonmoutkMre  Canal 
Company,  3  A,  S^  E.  619* ;  Begina  y.  The  Leeds  and  Lioerpool  Canal 
Company,  1  A,  ^  E»  671. 

As  to  the  second  point,  Rex  v.  The  Aire  and  Caider  Namgation  (case 
of  the  Brothcrton  dam),  3  P.  j*  Ad,  139. 

See  the  next  case. 
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[The  following  case,  decided  in  Trimly  term^  1842,  is 
introduced  here  on  account  of  its  immediate  practical 
importance.] 

j^4^'       The  Queen  against  The  London  and  South 
^®^^]  Western  Railway  Company. 

Bj  Stat  #^N  appeal  by  the  London  and  South  Western  Rail- 

c  ixxxn'iL,  a  way  Company  against  a  rate^  dated  Nooakber  Stfa, 

pany  were  em-    1840,  for  the  relief  of  the  poor  of  the  parish  of 


^ue  landsud  ^^^'^^^9  ^  the  coxmtj  c£ Southampton  {a) j  the  sessions  eon- 
r^mthocon,  fi'™®^  the  rate,  subject  to  the  opinion  of  this  Gxirt 
passiDgthrough  upon  ^g  followmg  casc. 

serenu  parishes,      *^  o 

with  ware-  The  London  and  South  Western  Railway  Company 

bouses,  stetion-  .  . 

bouses,  &c. ;      are  established  and  act  under  a  certain  act  of  parlia* 

which  they  did. 

The  act  also  empowered  them  to  take  oertun  tonnage  toUs,  not  exceeding  a  stated  amount, 
for  goods  and  passengers ;  and  to  |»OTide  locomotiTe  engines,  and  receive  such  sums  for  the 
use  thereof  as  the  company  should  fix,  in  addition  to  the  tolls ;  and,  when  they  tlmnwltes 
carried  for  their  own  profit  (which  a  distinct  clause  enabled  them  to  do),  they  were  to  keep 
a  separate  account  of  the  tolb  which  they  would  hate  received  for  the  passengen,  &c,  if  they 
had  been  carried  by  other  persons;  such  account  to  be  open  to  inspection  by  the  overseers  oif 
every  parish  on  the  line  of  railway.  The  company  were  empowered  to  let  the  tolls.  AU 
persons  were  to  have  liberty  to  use  the  railway  with  carriages  properly  oonstmcted,  on 
payment  of  the  tolls,  and  subject  to  the  company's  regulations.  Powers  were  given  to  the 
company  to  approve  or  disapprove  of  the  carriages  and  engines  to  be  used  by  any  pemn 
on  the  railway,  and  to  make  orders  for  regulating  the  passage  upon,  working,  and  use  of, 
the  railway,  and  fcnr  prev^itioo  of  nuisances.  • 

The  company  used  the  railway,  &c.,  according  to  the  act,  carrying  passengers  and  goods, 
and  supplying  power  by  means  of  locomotive  engines  ^oi'  their  own  profit ;  and  no  other 
person  used  it  for  such  purposes. 

Held,  that  the  company  were  rateable  for  tbetr  land,  improved  in  value  by  the  profits 
accruing  from  the  railway,  &c,  at  an  amount  equal  to  the  rent  which  a  lessee  would  pay, 
making  the  same  uses  of  the  railway,  &c,  as  the  company  did,  with  the  deduction  of 
tenant's  rates,  &c.,  expense  of  repairs,  and  the  other  charges  mentioned  in  stat.  6  &  7  W,4, 
c.  96.  s.  1.  That  the  last  mentioned  statute  did  not,  in  this  respect,  introduce  any  new 
principle  of  rating.  And  that  an  estimate  of  the  company's  liability,  founded  only  on 
the  amount  chargeable  in  respect  of  toUs,  and  excluding  the  receipts  (<x  carriage  of  pas- 
sengers and  goods,  &c. ,  was  erroneous. 

That  the  land  must  be  rated  in  any  particular  parish  according  to  its  actual  \-alue  tfaere^ 
although  such  value  was  owing  in  a  great  nteasure  to  station-bouses  and  other  works  not 
within  the  parish. 

And  that  the  rate  in  any  particular  parish  was  to  be  estimated  by  the  amount  of  profit 
actually  earned  in  that  parish,  and  not  by  the  proportion  which  the  length  of  railway  in  that 
bore  to  its  entire  length. 


(a)  IlietenittoftheaMeniiaitoooipljuiMdof  were  not  set  out  in  the  case. 
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ment  passed  &c.  (4  &  5  ^.  4.  c.  Ixxi:viii.>  local  and  per-     New  Serieu 
sona])  publiC)  "  For  making  a  railway  from  London  to  1_ 


Southampton  *'),  and  four  other  acts  of  parliament  re-     '^^  Qomn 
spectiTely  passed  &c.  (7  W.  4.  &  1  Fict.  c.  Ixxi, :    2  &    The  London 

t^  J    ^  "<  and  South 

d  Vict.  c.  xxviii. ;  4  &  5  Vict.  c.  L  and  c.  xxxix. ;  local  Wz«tirn  luu- 

wftT  CoinpwiT* 

and  personal,  public),  and  respectively  entitled  &c. 
Cities  of  these  acts  accompany  the  case,  and  are  to  be 
deemed  to  constitute  part  thereof,  and  may  be  referred 
to  by  the  Court,  or  either  party,  at  the  hearing 
tbereof(a). 

Under  the  powers  contained  in  these  acts,  or  one  of 
them,  the  company  have  formed  and  completed  a  line  of 
railway  from  VauxhaUj  in  the  county  of  Sttrrey^  to  South" 
amptonj  being  a  length  of  seventy  seven  miles ;  and  this 
railway,  for  four  miles  and  a  half  thereof|  passes  through 
the  parish  of  Mitcheldever  aforesaid ;  and,  in  pursuance 
of  the  powers  and  provisions  of  the  acts,  especially 
those  contained  in  the  150th  to  the  161st  section  of 
the  first  mentioned  act,  the  company  have  caused  lists 
to  be  made  of  the  several  rates,  tolls,  and  sums  which 
the  company  have  appointed  to  be  taken  and  received 
by  virtue  of  the  said  first  mentioned  act ;  and  the  said 
company  have  duly  kept  and  do  duly  keep  a  separate 
account,  shewing  the  amount  of  rates  or  tolls  which 
would  have  been  received  by  them  for  the  use  of  the 
said  railway,  in  respect  of  passengers,  cattle  or  other 
animals,  goods,  wares,  &c.,  if  carried  by  any  other  party 
or  parties,  to  which  said  account  the  overseers  of  the  ' 

poor  of  the  several  parishes  and  townships  through 
which  the  said  railway  passes  have  free  access,  and  have 
liberty  to  inspect,  in  manner  by  the  said  act  provided. 

(a)  AU  the  material  enactments  will  be  found  at  the  end  of  tlus  case, 
pp.  589 — 592.  post. 
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Fdume  7.  The  sum  which  would  have  been  so  received  by  the 
'___  company  for  such  use  of  the  railway  by  such  other 


The  QuxiN    parties  in  the  year  next  immediately  before  and  up  to 
The  London   the  time  of  the  making  of  the  said  rate,  in  respect  of  so 

and  South  ,  . «  •  i 

WnrsBN  lUil-  much  of  the  railway  as  lies  in  the  said  parish,  amounts 
way    o  paDy.  ^^  ^/^^qj^  ^3^^  9^^^  being  such  portion  of  the  tolls  as  b 

earned  by  the  railway  company  in  the  said  parish  of 
Mitcheldever. 

The  whole  sum,  however,  received  by  the  company 
for  the  conveyance  of  passengers  &c«  by  the  company 
in  carriages  provided,  manned,  and  worked  by  the  com- 
pany at  their  own  sole  expense,  including  the  said  sum 
of  3470/.  ISs.  9d.,  amounts  to  18,880/.  per  annum,  in 
respect  of  so  much  of  the  railway  as  lies  in  the  said 
parish. 

The  former  sum  of  S470/.  135.  9(L  constitutes  the  pro- 
portionate sum  for  the  said  parish,  which  any  individual 
who  contracted  with  the  company  for  the  exclusive 
right  to  take  tolls  for  the  use  of  the  railway  by  persons 
using  the  same,  under  the  powers  and  subject  to  the  re- 
gulations of  the  aforesaid  statutes,  for  the  transmission  of 
goods,  cattle,  and  passengers  along  the  line,  in  carriages 
provided  by  such  persons,  would  receive  from  such  per- 
sons; and  the  sum  of  1293/.  constitutes  the  rent  which 
a  tenant  from  year  to  year  would  give  to  the  company 
for  the  exclusive  right  to  receive  tolls  for  the  convey- 
ance of  goods,  cattle,  and  passengers,  in  the  manner 
mentioned  in  section^  157  of  the  said  first  mentioned 
act,  along  so  much  of  the  railway  as  lies  in  the  said 
parish,  free  of  all  usual  tenant's  rates  and  taxes,  and 
tithe  commutation  rent  charge,  and  making  allowance 
and  deductions  for  the  average  annual  cost  of  repairs, 
insurance,  and  other  expenses  necessary  to  maintain 
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the  way,  its  fixtures  and  appurtenancesi  in  a  state  to  7  ^^^  Seneu 
command  such  rent  («)•  \ 


The  respondent  parish  contends  that  the  annual  value     The  Quhn 
is  not  to  be  estimated  on  the  basis  of  the  tolls  alone,    The  Lokson 
nor  is  to  be  limited  to  such  tolls  or  tlieir  value ;  but  that  Wunem  Rail, 
the  advantage  which  a  lessee  of  the  railway  may  be  ex-  ^^^     mpany. 
pected  to  derive  from  his  lease  by  supplying  power,  and 
by  carrying  upon  it,  may  be  taken  into  account 

That,  if  a  lessee  is  to  be  supposed  capable  of  deriving 
from  the  use  of  the  railway  all  the  profits  which  now 
accrue  to  the  company  from  the  conveyance  of  pas- 
sengers, cattle,  and  goods,  under  the  powers  of  their 
acts,  such  lessee  finding  locomotive  power,  carriages, 
ftoy  and  paying  all  expenses  incidental  to  working  the 
railway,  then  the  whole  railway,  with  its  fixtures  and 
appurtenances,  might  be  reasonably  expected  to  let  firom 
year  to  year  at  a  rent  which,  for  the  purposes  of  this 
rate,  may  be  assumed  at  70,000/.  per  annum  at  the 
least,  free  of  all  usual  tenant's  rates  and  taxes,  and  tithe 
commutation  rent  charge,  and  making  allowance  and 
deductions  for  tlie  average  annual  costs  of  repairs,  in- 
surances, and  other  expenses  necessary  to  maintain  the 
way,  its  fixtures  and  appurtenances,  in  a  state  to  com- 
mand such  rent. 

That,  supposing  such  rent  to  be  given  for  the  whole 
line,  the  proportion  thereof  in  respect  of  so  much  of  the 
railway  as  lies  in  the  respondent  parish  is  to  be  assumed 
to  be  the  net  sum  of  4320/.  per  annum,  being  the  amount 
at  which  the  appellants  were  rated  in  the  above  rate. 

The  questions  for  the  opinion  of  the  Court  are : 

Whether  the  company  are  rateable  upon  the  principle 

{d)  See  Stat.  6  &  7  fT.  4.  r.  96.  «.  1. 
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Volume  I.     contended  for  by  them,  or  upon  that  contended  fi>r  by 
*        the  parish :  that  is  to  say, 


The  QuKBw        Whether  upon  an  estimate  of  the  net  annual  value. 
The  London    obtained  from  the  statement  of  the  tolls  which  would  be 

and  South 

WssTiRN  Rail-  received  by  the  company  as  aforesaid,  forming  the  basis 

way  Company*  ,  •  i    i» 

of  the  rent  which  a  tenant  would  give  as  before  men* 


tioned,  subject  to  proper  deductions ;  or  upon  an 
mate  of  the  net  annual  value,  as  ascertained  by  a  rent 
given  by  a  tenant  under  the  circumstances,  and  for  die 
purposes,  above  stated,  as  contended  for  by  the  parish. 

Lastly,  whether  the  annual  value,  upon  which  the 
parish  rate  is  to  be  made,  should  be  such  proportion  of 
the  estimated  rateable  value  of  the  whole  line  (whichever 
basis  is  adopted  by  the  Court)  as  the  length  of  the  part 
situate  in  the  parish  bears  to  the  whole  line,  or  such 
proportion  thereof  as  the  receipts  actually  darived  firom 
or  in  respect  of  the  carriage  of  passengers,  cattle,  and 
goods,  or  from  tolls  upon  so  much  as  lies  in  the  parish, 
bear  to  the  same  receipts  throughout  the  whole  line* 

If  the  rateable  value  is  to  be  proportioned  to  the 
length  of  the  railway  in  the  parish,  and  not  to  the 
receipts,  then  the  estimate,  as  contended  for  by  the  com- 
pany, should  be  the  sum  of  1400/.  If  it  b  to  be  pro- 
portioned to  the  receipts  as  above,  and  not  to  the  lengdi 
of  the  railway  in  the  parish,  then  the  estimate,  as  con- 
tended for  by  the  parish,  should  be  S8002. 

The  rate  is  to  be  confirmed,^  quashed,  amended,  or 
sent  to  be  reheard  by  the  sessions,  according  to  the 
opinion  of  the  Court  upon  the  above  points. 

The  case  was  argued  in  Hilary  term,  1842  (a). 

(a)  Saturday f  January  15th,  and  Wednesday j  January  19th«     Before 
Lord  Denman  C*  J.,  Fatte$onj  Coleridge^  and  WlgjfUman  Js. 
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Sir  W.  W.  FoUettj  Solicitor  General,  Cressfwellf  and     New  Series. 
Smirke,  in  support  of  the  order  of  sessions.     With  re*  * 


spect  to  the  principle  on  which  the  proportion  of  the  The  Quee^ 
profits  in  the  parish  to  those  on  the  whole  line  is  to  be  The  Lokdok 
estimated.  Rex  v.  The  Cambridge  Gas  Ligki  Compam/  (a)  WunKN  RaU- 
]s  an  authority  for  taking  this  proportion  simply  as  the  ^*^  ompany. 
proportion  of  the  length  or  quantity  of  railway  in  each 
parish.  The  appellants,  who  contend  that  the  actual 
earnings  within  the  parish  are  to  be  looked  at^  will 
rely  upon  the  following  words  of  this  Court  in  Bex  v. 
Woking  {b) :  <<  The  rule  by  which  canal  companies  are 
to  be  rated  is  laid  down  in  the  case  of  Bex  v.  Kings^ 
mnford  (c)  in  these  words :  ^  The  true  principle  is  this : 
a  canal  company  is  to  contribute  to  the  relief  of  the 
poor  in  each  parish  through  which  the  canal  passes  in 
proportion  to  the  profit  which  they  derive  from  the  use 
of  their  land  in  that  parish.'  It  is  also  truly  observed, 
in  the  same  judgment,  that,  if  the  traffic  be  the  same 
through  the  whole  line  of  the  canal,  every  part  of  the 
canal  will  earn  an  equal  proportion  of  the  tolls.  On 
the  other  hand,  that,  if  the  profit  vary  in  different 
parishes,  the  rate  also  must  vary.''  But  in  the  present 
case  no  estimate  can  properly  be  made  of  the  sum  for 
which  the  portion  of  railway  in  the  parish,  by  itself, 
would  let,  because  stat.  4  &  5  ^.  4.  c.  IxzxviiL  provides 
(sects.  132,  157)  for  the  accounts  being  kept  together 
for  the  whole  railway,  as  a  single  concern ;  which  pro- 
vision makes  it,  in  the  particular  case,  impossible  to  value 
the  parts  separately.  Bex  v.  Lamer  MitUm  {d)  is  in  point 
as  to  this.  The  length,  therefore,  within  the  parish  is 
the  only  criterion  of  the  rateability.    If  the  earnings 

(a)  SA.^E,  73.  (6)  AA,^  E.  40.  50. 

(c)  T  B.4;  C.  236.  242.  (d)  9  ^.  4*  C.  810. 
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*__  here,  because  the  case  states  only  gross  receipts,  which 


The  QoMir     niight  fall  below  the  expenses. 

The  London        The  more  important  question  is,  whether  the  com- 

and  South  *^  * 

WtgnaM  Rail-  panv  are  entitled  to  exclude  from  the  estimate  of  rate- 

wty  Company.  i         n    i  i  i      ■    •  n 

able  value  all  that  they  earn  by  being  carriers  as  well 
as  owners  of  the  soil.     If  other  carriers  had  used  the 
railway,  paying  to  the  company  only  the  tolls  which 
sect.  150  authorises  them  to  take,  it  would  be  true  that 
those  tolls  would  measure  the  value  of  the  occupation. 
But  that  is  not  the  state  of  facts.     The  company,  under 
sects.  151,  156,  is  the  carrier;  and  it  occupies  the  nul- 
way,  not  by  leaving  others  to  carry,  but  by  itself  carry^ 
ing :  that  is  therefore  the  occupation,  the  value  of  which 
is  to  be  the  subject  of  rate.     They  must  be  rated  on  the 
value  of  their  actual  occupation,  in  whatever  manner  thqf 
choose  to  occupy,  not  on  that  value  which  they  would 
create  by  some  other  mode  of  occupying.     It  is  true 
that  the  assessment  must  be  taken  on  the  rent  which  a 
tenant  would  give  for  the  railway,  with  the  privil^es 
attached  to  it.     But  it  is  a  fallacy  to  say  that  a  tenant 
would  give  only  the  value  of  the  tolls,  because  he  could 
carry  upon  the  railway  without  its  being  let  to  him. 
The  company  have  a  monopoly  de  facto,  on  account  of 
the  peculiar  advantages  which  they  enjoy,  under  sect. 
172,  by  being  enabled  to  impose  the  rules  and  regula- 
tions under  which  the  carriage  is  to  take  place;  and 
also  by  reason  of  the  difficulty  and  danger  of  any  at- 
tempt to  use  the  way  independently  of  the  company. 
Besides,  their  occupation  of  the  stations  and  other  build- 
ings adjacent  to  and  belonging  to  the  railway,  and  of 
the  fixtures  (which  fixtures  must  contribute  to  the  rate. 
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poses,  an  exclusive  command  of  the  use  of  the  railway.    ' 


These  they  are  under  no  obligation  to  permit  any  third     '^^  Qomk 
person  to  use :  a  tenant  must  take  them  into  consider-    The  Lomdok 

and  Socrra 

ation  in  making  his  bargain  with  the  company.     To  the  Wkstun  Rail- 
way Company. 

argument  that  there  is  no  monopoly  in  point  of  law, 
that  the  railway  is  a  public  high  road,  and  that  strangers 
may,  if  they  please,  become  carriers  on  it,  it  is  a  sufficient 
answer  that  a  tenant  will  give  (as  the  case  finds)  the 
higher  rent  fixed  by  the  parish,  for  the  railway,  subject 
to  such  public  right  and  easement. 

The  appellants  will  probably  rely  on  sect.  157*9 
which  compels  the  company  to  keep  separate  accounts, 
for  the  inspection  of  overseers,  of  the  tolls  which 
would  have  been  earned  if  other  parties  had  carried 
instead  of  the  company.  But  no  principle  of  rating  is  ' 
laid  down  in  that  section,  and  it  is  observable  that  there 
is  no  provision  requiring  the  company  to  keep  an  ac- 
count of  tolls  actually  received  from  parties,  if  any,  who 
carry  upon  the  line,  so  that  the  information  conveyed 
by  the  account  is  imperfect.  The  tolls  seem  to  be  men- 
tioned merely  as  a  test  of  the  quantify  of  business  done 
by  the  company  in  carrying.  The  amount  of  toll,  at 
all  events,  furnishes  a  minimum  of  rateable  value ;  or  it 
is  possible  that  the  legislature  may  have  assumed  that 
much  of  the  traffic  would  be  carried  on  as  upon  canals. 
Thus,  in  Rex  v.  The  Trustees  of  the  Duke  of  Bridge^ 
"water  (&),  where  the  bulk  of  the  profit  actually  arose 
from  tolls  in  respect  of  which  the  trustees  were  properly 
rated,  it  was  material  for  the  overseers  to  ascertain  the 

(a)  7  A,^  E.  951.  (b)  9  B,  ^  C.  68. 
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'__  portion  of  goods,  carried  by  themselves,  had,  in  fecty 


The  QuETK     jjgg,^  carried  by  strangers.     Even  supposing  that  the  le- 
Tbe  LovDON    gislature  introduced  the  clause  under  an  impression  that 

and  South 

WuTBRir  Rail-  the  Company  would  be  rateable  only  for  tolls,  the  law 

way  Company.  i         i  i  i  #•         i» 

cannot  be  altered  merely  by  an  act  of  parliament  con* 
taining  a  recital  apparently  originating  in  a  fisdse  laew  of 
the  law :  nothing  short  of  express  enactment  can  have 
that  efiect,  as  appears  from  the  judgment  of  Ashhurst  J. 
in  Dore  v.  Gray  (a),  which  applies  a  fortiori  in  the  case 
of  ^fi  act  not  public  and  general,  like  the  Statute  of 
sewers,  but  limited  in  its  operation,  and  resembling  a 
contract  between  private  parties* 

The  Parochial  Assessment  Act,  6  &  7  W.^.  e.  96. 
5. 1.,  in  effect,  lays  down  the  principle  for  which  the  re- 
spondents contend.  That  act  clearly  applies  to  a  case 
like  the  present :  if  inconsistent  with  the  provisions  of 
the  railway  act  as  to  the  mode  of  rating,  it  overrules  the 
latter.  To  suppose  a  portion  only  of  the  railway  to  be 
let  to  a  tenant  is  absurd.  Separately  from  the  rest  of 
the  line  it  could  be  of  no  value.  The  whole  must, 
therefore,  be  supposed  to  be  let  to  a  tenant  from  year 
to  year.  \C6leridge  J.  Is  it  clear  that  it  could  be  so 
let  ?]  There  is  nothing  to  prevent  it.  The  fee  simple 
is  vested  in  the  company.  And,  even  if  they  were  dis- 
abled from  letting  it,  the  hypothesis  of  a  lease  must  still 
be  resorted  to  for  the  purpose  of  learning  the  rateable 
value,  just  as  the  rent  of  a  house  must  be  ascertained, 
though  occupied  by  a  tenant  for  life  under  a  settlement 
with  a  condition  for  personal  residence.  Now,  if  property 

(a)  S  r.  n.  358.  365. 
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be  let  with  certain  advantages  iarising  to  the  lessee  from     ^ew  Series. 
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his  becoming  occupier,  he  will  give  so  much  the  more  * 


rent ;  and  the  rent,  so  increased,  is  the  test  of  the  value  of    '^^  Qwmw 
his  occupation.    Instances  of  this  occurred  in  the  cases    The  Lohdok 

^  and  SouTK 

of  Bex  V.  The  Trustees  of  the  Duke  qf  Bridgewater{a)j  Wjw»»ir  lua. 
Rex  V.  L(noer  Mitton  (i),  Bex  v.  The  Proprietors  qf  the 
Liverpool  ExchoTige  (c),  Bex  v.  The  Birmingham  Ga^ 
Light  and  Coke  Company  {d)j  Bex  v.  The  Oxford  Canal 
Company  {e\  Where  the  principle  is  to  be  difierent, 
the  local  acts  introduce  express  regulations,  as  in  Bex 
y.  The  Begenfs  Canal  Company  (g)  and  Begina  v*  The 
Leeds  and  Liverpool  Canal  Company  (h).  It  should 
also  be  observed  that,  as  no  minimum  is  fixed  for  the 
tolls,  and  no  part  of  the  company's  profit  is,  in  &ct, 
derived  from  them,  they  may  safely  fix  the  lowest  rate 
of  toll,  or  remit  it  altogether,  while  they  raise  the  car- 
riage fares  as  high  as  they  please,  there  being  no  max- 
imum as  to  these. 

Hillj  KeUy^  and  Gunning,  contra.  Bex  v.  Kingsmn^ 
Jbrd  (i)  and  Bex  v.  Woking  (k)  shew  that  the  rate  must 
be  estimated  on  the  earnings,  not  the  length  of  railway, 
within  the  parish;  and  Bex  v.  The  Cambridge  Gas^ 
Light  Company  (/)  and  Bex  v.  Lender  Mitton  (m)  sup- 
port the  same  principle. 

The  objection  to  this  rate  is,  not  that  by  stat*  4  & 

(a)  9  ^.  j-  a  68.  (6)  9  p.  ^  a  sia 

(c)  \  A.^E.  465.  See  p.  474.              (d)  \  B.  i  C  506. 

(tf)  4  ^.  j-  C.  74.  See  i2ar  ▼.  Tht  Stm/e^  10.&.  ^  a  163. 
(jS)  6B.  i  C.  720. 

(A)  T  A,  ^  E.  671.  See  Eeg^m  y.  The  JSrittoi  Dock  Company^  antd, 
p.  535. 

(0  7  B.^C.  S36.  (k)  4A.^E.40. 

(0  8^.  4[-  E.  73.  (m)  9B.^  a  8ia 
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Voiunte  z.      5  fV.^.  c.  liuocviii.  5. 157.  ihe  company  are  taken  out  of 
the  general  law  as  to  rates,  nor  that  rent  is  not  the  true 
The  QuMui     criterion ;  nor  is  it  denied  that  stat.  6  &  7  W.^.  c.  96. 
The  London    govems  this  case.     Neither  this  statute  nor  the  local 
WitTKKM  Rail,  acts  introduce  any  new  principle  of  rating :  they  only 
^•y        PMy.  ^gjj.^j  ^jjg  j^^  already  existing.     The  appellants  con- 
tend that  the  measure  of  rating  here  ought  to  be  such 
a  rent  as  a  tenant  would  give  for  that  which  would  pass 
to  a  tenant  by  a  lease  of  the  railway,  with  its  appurte- 
nances and  fixtures,  after  proper  deductions ;  whereas 
the  present  assessment  is  so  calculated  as  to  include  the 
remuneration  which  a  party  would  have  to  make  to  the 
company  for  the  goodwill  of  their  trade,  which,  being 
no  profit  of  land,  does  not  fall  within  stat.  6  &  7  7K  4. 
C.9S. 

The  object  of  the  local  acts  is  to  secure  the  making 
and  maintenance  of  a  railway,  which  the  public,  on  com- 
plying with  certain  conditions,  may  use  freely  as  a  high- 
way. The  company  are  empowered  to  take  tolls ;  but, 
as  a  condition  precedent,  by  sect*  157,  the  amount  of  tolls 
is  to  be  publicly  disclosed;  and,  by  sect.  172,  on  payment 
of  toll,  all  persons  have  free  liberty  to  use  the  railway, 
subject  to  the  regulations  which  the  company  is  em- 
powered to  make.  Provisions  follow,  vesting  the  con- 
troul,  government,  and  regulation  of  the  railway  in  them. 
Their  controul,  however,  is  not  arbitrary,  but  subject 
to  the  superintending  authority  of  the  Board  of  Trade, 
by  Stat.  S  &  4  FicL  c.  97.  Another  set  of  provisions  re- 
gards the  company  as  carriers :  but  this  merely  restores 
the  incorporated  company  to  the  condition  they  would 
have  been  in  as  private  individuals:  a  body  incorpo- 
rated for  the  purpose  of  merely  erecting  a  railway  would 
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have  exceeded  its  powers  by  employing  its  capital  in     ^<f»  Series. 
carryiogy  and  would  have  been  restrained  in  equity  on       ' 


the  application  of  any  shareholder*    But  their  character     '^^^  Qomk 
as  carriers  cannot  be  affected  by  the  circumstance  that    The  London 

"^  and  South 

they  are  also  governors  of  the  l^ilway.    It  is  said|  in-  Wmt»»n  Rail- 
deed,  that,  under  the  circumstances  which  are  stated, 
the  local  act  virtually  gives  them  a  monopoly;  but  the 
Court  will  not  recognise  a  state  of  things  contrary  to 
the  intention  of  the  statute,  by  acting  on  this  assump- 
tion*     The  company  have,    indeed,  power  to  make 
orders  as  to  speed  and  the  like,  which  would  practi- 
caliy  exclude   other  carriers:    but  the  orders,   unless 
distinctive,  would  not  have  that  effect;  and  such  orders 
vrould  probably  not  be  sanctioned  by  the  Board  of 
Trade,  and  would  be  an  abuse  which  perhaps  might 
be  punished  on  a  criminal  information.      There  is  no 
real  monopoly :  it  is  a  mere  accident  that  there  is  at 
present  no  other  carrier   on    the  line.      No  demise  is 
necessary  to  enable  any  person  to  carry ;  if  the  com-^ 
pany  demised   the   railway,  they,  or  any  other  per* 
son,  might  carry  upon  it  afterwards.     On  such  railways 
as  are  connected  with  others,  one  company  pays  toll  to 
another,  and  that  may  take  place  here.     [WightmanJ. 
Do  the  acts  contain  any  power  for  the  public  to  use  the 
stations  or  approaches?]  No  express  power:  but,  if  that 
be  necessary,  and  part  of  the  consideration  for  the  toil, 
such  a  power  is  implied ;  if  it  were  not  paid  for  in  the 
toll,  it  must  be  assumed  that  a  separate  payment  would 
be  made  for  it,  which  payment  would  be  part  of  the 
company's  rateable  profits.     If  a  carrier  were  to  build  a 
station  of  his  own,  the  company  would  not  be  entitled 
to  debar  him  from  access  to  the  railway. 

p  p  3 
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Vohtme  t         But)  assuming  this  to  be  a  monopoly,  the  question  le- 
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mains,  whether  the  advantages,  now  enjoyed  by  the  com- 
pile QuEiw  pany,  of  carrying  and  of  supplying  power  are  a  profit 
The  LoKiK>K    of  the  freehold,  which  it  must  be  supposed  would  pass 

and  South  ,  ,  .  •  i 

WxsnaM  Rail-  to  a  lessec  merely  taking  a  demise  of  the  railway  with 
'*"^*  its  appurtenances  and  fixtures.  None  of  those  ad- 
vantages could  so  pass,  unless  it  were  the  receipt  of 
tolls.  The  company  might,  indeed,  on  demising^  cove- 
nant with  the  lessee  not  to  carry  (which  they  otherwise 
might  do,  though  no  longer  occupiers  of  the  railway) ; 
but,  even  then,  the  rights  to  regulate  speed,  to  make  or* 
ders,  &c.,  would  not  pass  by  the  demise,  nor  could  the 
company  make  over  those  rights ;  for  they  are  personal 
trusts,  not  demiseable  to  another  person,  who  might 
be  inccnnpetent :  and  any  valuable  covenants  which  the 
company  might  make  with  a  lessee  on  demising  would 
not  be  the  subjects  of  a  demise  of  the  railway,  but  col- 
lateral, and  therefore  not  within  the  proposed  test 
The  advantages  of  supplying  power,  as  enjoyed  by  the 
company,  would  not  be  a  matter  demised  by  a  lease 
of  the  railway:  such  a  privilege,  supposing  it  to  be 
practically  a  monopoly,  would  only  resemble  the  pos- 
session of  a  patent,  and  could  not  be  reckoned  among 
benefits  accruing  from  a  demise  of  the  soil :  conse- 
quently, it  would  not  be  a  subject  for  which  a  lessee  of 
the  soil  could,  as  such,  be  rated.  The  case  is  analogous 
to  those  in  which  the  Court  has  held  that  the  duties 
payable,  out  of  the  parish,  to  the  grantee  of  an  exclusive 
privilege  of  burning  lights  in  a  particular  lighthouse  are 
not  rateable  as  profits  of  the  house :  Hex  v.  Coke  (a).  Hex 

(a)  BB.^C.  797. 
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T.  Tcnike  (a).  Here^  indeed,  the  company  have  no  sucb  New  Series. 
exclusive  right ;  but,  if  they  had,  it  would  be  a  mere 
personal  privilege.  In  Rex  v.  The  Proprietors  of  the  The  Qoemt 
Liverpool  Exchange  {b\  cited  on  the  other  side,  a  pe^  The  Lokdov 
culiar  character  was  stamped  on  the  property  by  act  Wzfrnur  Bail- 
cf  parliament,  and  the  building  could  not  be  used  for  '^^  ^*^' 
any  purpose  but  that  prescribed  by  the  act  Here,  the 
company  might  withdraw  from  the  carrying  trade,  and, 
Were  they  to  do  so,  the  private  carrier  would  not  be 
rateable  for  his  profits.  But  the'question  is,  not  whether 
they  might  restrain  themselves  from  carrying,  but  whe- 
ther that  is  a  result  which  would  necessarily  follow  on 
the  fact  of  a  demise.  It  would  not  be  like  the  demise  of 
an  alehouse,  on  which'  the  lessor  could  not  reserve  a 
right  to  sell  ale  in  it,  but  necessarily  excludes  himself, 
whatever  use  the  tenant  may  afterwards  apply  the  house 
to.  {Ccleridge  J.  Suppose  the  tenant  takes  a  public  house 
in  September^  after  the  licence* has  been  granted:  the 
rent  will  be  influenced  by  his  reasonable  expectation  to 
get  a  transfer,  the  contract  for  which  is  a  collateral 
matter.]  There  the  lessor  could  not  use  the  licence. 
\Patteson  J.  Suppose  ihe  company  here  were  to  give 
up  the  trade,  and  lease  the  tolls  and  the  railway  to  dif- 
ferent parties.]  The  occupation  of  the  railway  must 
be  deemed  worth  nothing ;  and  nobody  would  be  rate- 
able. If,  indeed,  the  station  houses  and  warehouses 
were  demised,  the  case  might  be  difierent;  but  then 
the  demise  would  not  be  of  the  railway  merely.  [Lord 
Denman  C.  J.      The   station   bouses  and  warehouses 

(a)  SB.  ^  C.  814.  note  (a).     See  RegoM  y.  The  Bristol  Dock  Com^ 
pony,  p.  535.  antd. 

(b)  \A.iE,  A65, 
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Volume  L      are   not  brought  into  question   by  the  statement  of 
1842  o  ^  i' 
^__  this  case.     Patteson  J.  The  case  does  not  shew  that 

The  QuuK     there  are  any  in  the  parish.     As  to  the  tolls,  a  demise 

Ths  LoNDoir    of  them  is  distinctly  provided  for  by  sect*  168.     It  may 

ftod  South 

Wkstum  Rail,  be  questioned  whether  they  could  pass  by  a  demise  of 
^^^'  the  railway.]  They  probably  might  not;  but  on  the  state- 
ment of  the  case  it  must  be  assumed  that  the  tolls  are 
demised  as  well  as  the  railway,  the  only  question  being 
as  to  the  other  advantages ;  and  of  those  none  would  be 
taken  under  the  demise  supposed  in  the  case. 

Rex  V.  The  Trustees  of  the  Duke  of  Bridgevcater  {a) 
was  a  case  very  like  the  present;  the  only  difference 
being  that^  in  the  usual  course  of  dealing,  a  canal 
company  generally  receive  tolls,  while  a  railway  com- 
pany generally  do  the  carriage  themselves.  There 
Bayley  J.  says :  <^  I  lay  out  of  consideration  the  fact  of 
the  trustees  being  carriers,  because  their  occupation 
only  is  to  be  considered.  The  profits  of  carrying  goods 
are  the  profits  of  their  trade.  The  tonnage  is  the  profit 
of  the  land  occupied  by  them.  The  other  sums  received 
by  them  constitute  the  profits  of  their  trade.  The 
principle  of  our  decision  in  this  case  is,  that  the  same 
rule  is  to  be  applied  to  all  occupiers,  and  that  the  rent 
or  sum  at  which  the  land  will  let,  is  the  criterion  of 
the  value  of  the  occupation." 

The  estimate  of  70,000/.  here  is  evidently  been  made  on 
a  calculation  including  a  supposed  monopoly  of  carrying. 
It  has  been  shewn  that  no  monopoly  or  other  benefit 
of  carrying  would  pass  to  a  lessee  of  the  railway ;  but 
he  would,  on  the  supposition  raised  by  the  case,  take 
the  whole  amount  of  the  tolls  levied  on  the  public.  The 


(a)  9  P.  ^  a  68. 
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company  demising  the  railway  might  continue  to  carryt     New  Sm§s. 
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but  would  pay  tolls  to  the  lessee.    There  can  be  no  _ 

doubt  that  sect.  1 57  was  introduced  in  order  that  the     '^^  Qdmm 

rateable  profits  might  be  ascertained  by  reference  to  the    The  London 

and  Sooth 

tolls ;  and  it  shews  that  in  the  opinion  of  the  legis-  WnnEK  Rail- 
lature  the  amount  rateable  might  be  so   ascertained. 
The  intention  was  to  obviate  such  di£Sculties  as  have 

* 

arisen  in  ascertaining  the  tolls  and  traffic  on  canals; 
and  the  respondents  have  not  been  able  to  assign  any 
other  use  for  this  clause.  The  question  is^  not  whe- 
ther this  is  efficiently  done,  but  whether  such  was  not 
the  intention ;  and,  though  there  is  no  clause  giving  the 
overseers  access  to  any  account  of  tolls  received  for  the 
use  of  the  railway  by  other  parties  than  the  company, 
the  recital  in  I  Vid.  c.  Ixxi.  s.  82.  shews  the  intention 
to  give  it,  and  that  the  omission  is  accidental.  On  the 
other  hand,  it  cannot  have  been  meant  that  the  over- 
seers should  calculate  the  entire  profits  as  a  basis  of 
the  rate,  for,  had  that  been  so,  access  would  have  been 
given  them  to  the  book  kept  under  sect.  132,  in  which 
the  general  receipts  are  to  be  entered  for  the  inspection 
of  creditors ;  but  this  is  not  done ;  the  overseers  there- 
fore are  not  empowered  to  make  such  an  estimate  of 
the  general  profits  as  an  inhabitant  disputing  the  rate 
could  consider  satisfactory.  As  to  there  being  a 
maximum  toll  fixed  but  no  minimum,  the  clauses  sup- 
pose that  the  tolls  will  be  fixed  in  good  faith  at  a  rea- 
sonable amount ;  at  all  events  the  maximum  of  toll  must 
be  the  maximum  of  rate. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  judgment. 

This  case  has  stood  over  for  consideration  for  some 
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.  roiume  /«     ifme^  on  account  of  its  novelty,  and  its  supposed  applica- 

1_  tion  to  the  rating  of  railway  companies  in  general  to 

e  QouK    ^^  relief  of  the  poor ;  it  must,  however,  be  determined 

"^^J^^^    on  its  own  state  of  facts.     And  the  question  raised  is^ 

^vrm  Rail-  whether,  this  company  being  in  occupation  of  its  own 

"^^  Company* 

railway,  and  at  present  in  the  exclusive  use  of  it  in  hd 
for  the  purpose  of  a  large  carrying  trade,  the  rateable 
value  of  =  such  occupation  is  to  be  taken  only  upon  the 
amount  of  certain  tolls  which  have  been  fixed  under 
the  statute  hereafter  mentioned,  as  payable  generally  by 
all  carriers  for  the  use  of  the  way,  but  which  are  in  fiict 
never  paid,  or  upon  the  amount  of  the  general  profits 
which  the  company  in  fact  receives  from  the  occupa- 
tion so  devoted  to  such  carrying  trade.  Another  ques- 
tion was,  indeed,  raised  as  to  the  mode  of  measuring  the 
rate,  on  whichever  of  the  two  principles  it  was  to  be 
calculated;  whether,  namely,  it  was  to  be  measured 
according  to  the  proportion  which  the  mileage  of  the 
railway  in  the  respondent  parish  bears  to  the  whole 
length  of  the  way,  assuming  the  profits  to  arise  equally 
through  the  whole,  or  according  to  the  actual  earnings 
in  this  parish.  This  question,  however,  was  not  much 
argued,  it  being  conceded  ultimately  that  the  latter  was 
the  proper  mode,  and  the  result  was  agreed  to  be  that 
the  rate  ought  to  be  on  3800/.,  if  the  parbh  be  right; 
on  129S/.,  if  the  company  can  limit  their  liability  to  a 
rate  in  effect  on  the  tolls  only. 

The  railway  has  been  formed,  and  is  regulated,  under 
the  authority  of  several  statutes.  By  the  first  of  these, 
4  &  5  fV.4e.  c.  Ixxxviii.,  the  proprietors  were  incorpo- 
rated, and  authorised  to  purchase  lands  in  fee  simple, 
subject 'to  certain  qualifications  not  material  now  to  be 
noticed ;  on  the  land  so  purchased  they  are  to  make  and 
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ma  railway,  %»f  M  "warehouses^  stations^  and  landing*    Se^  Series. 
places  for  the  purpose  of  locomotive  engines,  carriages, 


wagons,  &C.,  and  for  loading,  unloading,  landing,  8cc.     '^^  Qukxn 
of  goods,  and  the  approach  and  departure  of  passengers    The  London 

aiid  South 

conveyed.  For  the  tonnage  of  goods,  and  in  respect  of  Wbstekk  Rail- 
(Mttsengers,  beasts,  cattle  and  animals,  conveyed  in  car-  ^*^  o»pw>y« 
fiages  on  the  railway,  and  also  for  carriages  conveyed 
ch  it,  they  may  demand  certain  tolls,  of  which  the  maxi- 
mum is  fixed,  not  the  minimum ;  and,  further,  they  may 
thmiselves  provide  power  for  the  propelling  of  persons 
tad  things,  or  th^  may  themselves  convey  such  per- 
sons  or  things  on  their  railway,  for  which,  in  addition 
to  the  before  mentioned  tolls,  they  may  charge  such 
smns  as  they  may  from  time  to  time  fix.  The  com- 
pany may,  therefore,  be  simply  the  owners  of  the  way 
dm  which  others  may  place  steam  power  and  carriages 
and  convey  persons  and  goods ;  and  these  two  parties 
would  then  stand  much  in  the  same  relation  to  each 
other  as  the  trustees  of  a  turnpike  road  and  the  coach 
and  postmasters  conveying  passengers  on  it :  in  this  case, 
tliey  would  receive  the  tolls  only ;  the  owners  of  the 
steam  power  and  carriages,  the  fares  or  remuneration 
for  conveyance :  and  it  would  be,  of  course,  the  interest 
of  the  company  to  raise  the  tolls  to  the  maximum,  or  as 
near  to  it  as  the  competition  of  the  ordinary  modes  of 
travelling  would  allow.  On  the  other  hand,  the  com- 
pany may  avail  themselves  of  the  latter  clauses,  and 
i)nite  both  characters,  of  owners  of  the  way  and  carriers 
on  it;  they  will  then  receive  both  the  tolls  and  the  fares; 
in  both  cases  the  persons,  or  owners  of  goods,  conveyed 
must  pay  both  the  tolls  and  the  fares ;  but  in  the  latter, 
as  the  company  would  be  the  first  and  last  receivers  of 
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Foiume  L      both|  they  might  be  charged  as  well  as  paid  in  one  un* 
*__  distinguished  sum ;  there  would  be  no  division ;  and,  sop* 


The  Quuir     posing  the  company  to  be  the  only  carriers,  there  would 
The  LovDotf    be  no  necessity  for  fixinc:  any  rate  of  toll  at  all ;  the 

and  South  '^  6        ^ 

WiiTKKii  Rail-  whole  payment  might  just  as  well  be  considered  fare. 

This  appears  in  fact  to  be  the  existing  state  of  things ; 
but  the  statute  (s.  157.)  has  provided  that,  where  the 
proprietors  shall  carry  for  their  own  profit,  a  separate 
account  shall  still  be  kept,  shewing  the  amount  of  tolls 
which  would  have  been  received  by  them  merely  for  the 
use  of  the  railway,  if  such  conveyance  had  been  by  other 
parties,  to  which  account  the  overseers  of  parishes  shall 
have  access  during  the  first  fourteen  days  in  Jufy  and 
January  in  every  year.     But  this  act  makes  no  pro* 
vision  for  such  an  account  being  kept,  and  open  to  the 
same  inspection,  where  other  parties  do  in  fact  convey 
on  the  railway,  when  it  would  be  equally  necessary ;  an 
indication,  it  may  be  thought,  that  the  framers  of  the  act 
did  not  seriously  contemplate,  what  in  truth  has  not 
happened,  and  probably  never  will  happen,  that  any 
parties  but  the  company  would  ever  become  carriers  on 
the  railway.  By  the  second  act,  however,  which  passed  in 
1837,  this  157th  section  is  referred  to,  as  if  it  directed 
that  the  separate  account  should  be  kept  in  both  cases, 
and  be  open  to  inspection ;  and  the  neglect  to  keep  it, 
or  refusal  to  permit  its  inspection,  is  subjected  to  the 
very  heavy  penalty  of  SOO/.,  and  50/.  per  diem  for  its 
continuance.     The  effect  of  these  clauses  on  the  argu- 
ment we  must  consider  in  the  sequel. 

By  the  172d  section  of  the  first  act,  all  persons  have 
free  libert}'  to  use  the  railway,  with  carriages  properly 
constructed,  upon  payment  only  of  the  rates,  tolls,  and 
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sums  demanded  by  the  company,  and  subject  to  the     New  Series, 

rules  and  regulations  which  they  shall  from  time  to  time  * 

make*    Tlie  construction  of  such  carriages  must  also  be     The  QonN 
agreeable  to  the  orders  of  the  company,  and  approved     The  Lohdox 

and  South 

by  their  engineer  or  agent*    But  although  the  railway  WstnRN  Rail, 
itself  is  thus,  under  certain  qualifications,  thrown  open  ^* 

to  the  public  as  a  highway,  no  corresponding  provision 
i^pears  to  have  been  made  with  regard  to  the  ware- 
houses, wharfs,  stations,  or  landing  places.  Both  of  the 
statutes  before  mentioned  (a)  contain  powers  for  the  pur- 
chase of  forty  additional  acres  (eighty  in  the  whole)  for 
the  erection  of  additional  stations,  yards,  wharfs,  ware- 
houses, and  other  similar  erections  and  conveniences  for 
receiving,  depositing,  loading,  and  unloading  goods, 
and  other  purposes  connected  with  the  undertaking; 
but,  as  to  these  lands,  neither  statute  gives  the  public 
any  right  of  access  or  user  adverse  to  the  company ; 
and  the  use,  for  any  thing  that  appears,  might  be  denied 
to  any  individual  desiring  to  become  a  carrier  on  the 
railway. 

These  are  the  material  facts  and  provisions  which  the 
case  states  and  the  statutes  supply ;  and  to  these  we  are 
now  to  apply  the  rule  of  rating  prescribed  by  stat.  6  & 
7  IV.  4.  C.96.  s.  1.  The  stat  3  &  4  Vict.  c.  89.  (i)  was 
referred  to  in  the  argument ;  but  it  has,  in  truth,  little 
or  no  bearing  on  this  question :  it  prohibits  the  rating  of 
any  inhabitant  as  such  inhabitant ^  in  respect  of  his  ability^ 
derived  from  the  profits  of  stock  in  trade,  or  any  other 
property,  to  the  relief  of  the  poor;  but  it  expressly 

(a)  Stat.  4  &  5  fr.  4.  c.  Ixxxviii.  «s.  59,  60.  Stat  7  TT.  4.  &  1  Fic/. 
e.  Ixxi.  $,  40. 

(b)  Continued  to  1st  Od,  1843,  by  stat  She  Vict.  c.  50. 
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Volume  7.      leaves  unaffected  the  liability  of  any  occupier  of  lands 
'___  or  houses  to  be  taxed  under  the  provisions  of  stat 


The  Qu«K     43  £iiz.  C.2.  and   IS  &  14  C.  2.  c.  12.      Under  stat 

V. 

The  LoNDOK    6  &  7  W.  if.  c.  96.  s.  1.  the  rate  must  be  made  on  an 

and  South 

WsflTXRwRail-  estimate  of  the  ^^net  annual  value;"  and  that  value  is 

way  Company. 

declared  to  be  the  rent  at  which  the  hereditaments 
might  reasonably  be  expected  to  be  let  from  year  to 
year,  free  of  all  usual  tenant's  rates  and  taxes,  and  thhe 
commutation  rent-charge,  deducting  the  annual  coat  of 
repairs,  insurance,  and  other  expenses,  if  any,  necessaiy 
to  maintain  them  in  a  state  to  command  such  rent.  To 
this  enactment  is  added  a  proviso,  that  nothing  in  it 
shall  be  construed  to  alter  or  affect  the  principles  ao* 
cording  to  which  different  kinds  of  hereditaments  were^ 
at  the  time  of  its  passing,  by  law  rateable. 

The  argument  for  the  company  may  be  stated  shortly; 
it  is  clear,  and,  if  it  be  applicable  to  the  circumstanoesy 
convincing.  It  is  said  that,  in  order  to  apply  the  sta^ 
tute^  it  is  always  necessary  to  suppose  the  property 
in  respect  of  which  the  rate  is  imposed  let  from  year 
to  year :  the  portion  of  the  railway  in  the  respondent 
parish  must  therefore  be  supposed  to  be  so  let ;  and,  in 
order  to  estimate  the  rent,  it  must  be  asked  what  the 
tenant  would  take  by  the  demise ;  the  answer  to  which 
would  be,  the  portion  of  the  railway  itself,  and  the  per^ 
ception  of  the  toll,  as  before  fixed  by  the  company.  He 
would  have  the  right  to  place  his  own  carriages  on  the 
railway,  not  in  virtue  of  the  demise,  but  in  common 
with  all  the  world.  The  gross  rent,  therefore,  will  be 
something  less  than  the  amount  of  the  toll  by  the  allow- 
ance for  tenant's  profits ;  and,  after  making  therefirom 
the  statutable  deductions,  the  residue  will  be  the  net 
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annual  value  on  which  the  rate  is  to  be  imposed.    I^     New  Series. 
because  the  lessee  in  occupation  should  place  carriages  * 


on  the  railway,  and  derive  therefrom  a  profit,  yoa  were     ^*  Qiw«n 
to  rate  him  in  respect  of  that  profit,  you  might  equally    The  London 

•nd  South 

rate  any  other  carrier  u^ing  the  railway,  but  having  no  Wsankir  RaU- 
interest  in  it;  for  the  user  in  the  case  of  the  lessee  is  not 
referable  to  his  occupation  under  his  demise:   ihii^ 
therefore,  would  be  in  violation  of  the  statute. 

We  forbear  to  notice  at  present  the  subsidiary  parts 
of  the  argument  It  is  obvious  that  the  case  here  sup«> 
posed,  which  is  that  of  a  lessee  in  exclusive  perception  of 
the  tolls  on  a  railway  practically  open  to  rival  carriers^  is 
one  very  difierent  in  fact  fi*om  the  case  before  us  -—one 
moreover  which  not  only  has  not  occurred^  but,  from 
the  nature  of  things,  it  may  be  safely  said  never  can 
occur.  The  supposition  of  a  lease  of  a  portion  of  the 
•railway,  without  a  demise  of  the  stations,  warehouses^  and 
approaches  to  it,  or  at  all  events  some  provision  for  the 
use  of  them,  is  merely  absurd ;  such  a  lessee  would  be 
a  mere  toll  collector  for  the  company,  without  even,  as 
it  should  seem,  any  convenient  mode  of  cdlecting  the 
toll.  The  supposition  again  of  a  free  competition  ot 
earners  on  the  same  railway  is  practically  little  else 
than  absurd :  if  all  difficulties  were  removed  as  to  the 
stations,  warehouses,  landing  places,  and  approaches, 
and  all  these  were  supposed  as  much  laid  open  to  the 
public  as  the  railway  itself,  the  very  nature  of  the  mode 
of  conveyance  forbids  a  fi*ee  competitioli  of  rival  car- 
riers. But  how  can  we  suppose  any  competition  possible 
with  the  company,  now  the  carriers,  or  indeed  any  free 
use  of  the  railway  even  by  a  private  Carriage,  the  com- 
pany retaining  the  independent  occupation  and  controul 
over  all  the  existing  approaches  ?    Nay,  a  lease  which 
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Volume  L      should  include  the  stations  and  warehouses  and  ap- 

^  proaches,  and  place  the  lessee,  as  to  extent  of  occu« 

The  QuxiN     pation,  in  the  same  position  exactly  in  which  the  com- 

The  LoNDow    pany  now  are,  would  not  be  without  its  difficulties ;  for 

WisTKftir  Rail-  the  Company's  act  is  framed,  whether  quite  efiectually 

way        pany.  ^^  ^^^  ^.^  some  regard  to  the  interests  of  the  public 

as  well  as  of  the  company :  the  travelling  and  convey- 
ance by  carriages  drawn  or  propelled  by  locomotive 
engines  are  attended  with  peculiar  and  very  alarming 
risks :  many  regulations  of  police,  therefore,  are  enacted, 
which  the  company  are  charged  to  enforce,  and  it  is 
very  questionable  whether  their  lessee  could  be  their 
delegate  as  to  this  trust;  while  it  is  certain  that  the 
company,  out  of  possession,  could  not  discharge  the 
duty  so  conveniently  or  perfectly  as  they  now  can. 

These  are  considerations  which  make  us  pause  in 
giving  our  assent  to  the  argument  which  suggests  them. 
The  proviso  in  stat  6  &  7  ^.  4>.  c.  96.  declares  that  the 
principles  of  rating  are  not  to  be  altered  or  affected  by 
it;  it  is  therefore  important  to  consider  how,  under  the 
circumstances  stated  in  the  case,  the  company  would 
have  been  rated  if  that  act  had  not  passed.  They  would 
then  have  been  found  occupying  buildings  and  lands 
on  an  entire  line  of  railway,  and  carrying  on  a  trade 
not  merely  therein,  and  thereon,  but  thereby;  a  trade 
inseparably  connected  with  such  buildings  and  such 
lands;  a  trade  that  could  have  no  existence  without 
the  buildings  and  lands,  and  but  for  which  the  build- 
ings  would  not  have  been  erected  or  occupied,  and  for 
the  sake  of  which,  in  great  measure,  the  lands  themselves 
are  occupied  in  a  particular  manner.  The  profits  of 
this  trade  would  be  included  in  the  fares  received  for 
conveyance  of  goods  and  passengers,  and  the  question 
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would  be,  whether  these  profits  ought  in  any,  or  what     ^ew  Series. 
degree,  to  aflfect  the  rateable  value  of  the  lands  and 


buildings.  The  Quxin 

,  There  is  a  class  of  cases  often  cited,  which  has  esta-    The  Londow 
blisbed  the  principle  on  which  this  question  is  to  be  WuTiKvRaa. 
answered :  we  allude  among  others  to  Rex  v.  St.  M-  ^^     ™P*ny- 
iAolaSy  Gloucester  {a)  and  Rex  v.  Bradford  {b). 

In  the  first,  a  steelyard,  part  of  a  machine  in  a  street 
leading  by  a  house,  was  in  the  house ;  sums  were  paid 
by  persons  for  weighing  their  waggons  and  carts,  but 
these  persons  were  not  compellable  to  weigh  them: 
without  these  profits,  the  house  was  worth  SU  a  year, 
these  profits  were  worth  about  40^**;  and  these,  after 
due  deductions,  were  included  in  the  rate,  as  enhancing 
the  rateable  value  of  the  house.  The  C!ourt  thought 
rightly  so.  Lord  Mansfield  considered  the  house  and 
machine  as  one  entire  thing:  **  the  principal  purpose  of 
the  house,"  said  he,  *^  is  for  weighing.  The  steelyard 
is  the  most  valuable  part  of  the  house.''  ^^  If,"  said 
WUles  J.,  ^^  a  billiard-table  stands  in  a  house,  and  the 
house  should,  in  respect  of  such  table,  let  at  a  higher 
sum,  it  is  rateable,  ishile  the  table  continues  there  and 
it  is  so  letf  at  the  advanced  rent."  BuUer  J.  said: 
<*  There  is  an  extraordinary  profit  arising  from  the 
modification  of  the  enjoyment.  The  only  question  there- 
fore is,  whether  a  man  shall  be  rated  for  the  property 
he  has  ?  If  a  house  to  day  is  let  for  80/.  per  annum, 
and  to*morrow  if  turned  into  a  shop,  would  let  for  50/. 
when  it  is  turned  into  a  shop,  it  shall  be  rated  at  50/." 
The  Court  clearly  regarded  neither  the  nature  of  the 
source  of  profit  nor  its  permanence ;  they  looked  only 

(a)  Cald.  262.    S.  C,  1  7.  R.  78S.  note  (a> 
(6)  4  jr.  ^^^  5:  317. 

VOL.  1.   N.  S.  Q  Q 
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FoiufM  7.      to  the  existing  valae  of  the  subject  matter  of  the  rat% 

1842 
*___  the  house,  and  rated  it  according  to  that  value. 


The  QuKXK         'pj^jg  pvinciple  had  become  so  well  established  by  the 
The  London    time  Rex  V.  BroUfbrd  (a)  came  before  the  Court,  that 

and  South  */  \ 

WBfn&N  RaiU  it  was  there  sought,  not  to  deny,  but  to  evade  it,  by 

demising  the  canteen,  and  the  privilege  of  using  it  as 
such  and  selling  liquors  therein,  at  two  distinct  rents; 
in  the  hope  of  successfully  contending  that  the  rate 
should  be  on  the  rent  for  the  house  only.     The  Court, 
however,  looked  to  the  substance,  not  to  the  form,  aiid 
held  both  sums  to  be  parts  of  one  entire  rent,  paid  ibr 
the  occupation  of  the  house  and  the  enjoyment  of  the 
advantages  which,  for  the  time,  belonged  to  it,  and  fixr 
the  time  enhanced  its  value.     As  in  the  former  case 
people  might  cease  to  weigh  at  the  engine,  or  the  en- 
gine might  be  removed,    so  in  thb  the  barrack  might 
cease  to  be  occupied,  the  customers  be  all  removed, 
the  licence  to  sell  liquors  might  be  withheld  or  for* 
feited ;  still,  while  these  remained,  and  so  the  additional 
value  was  sustained,  that  value,  it  was  held,  must  come 
into  the  rate :  and,  as  Le  Blatic  J.  expressly  said,  this 
was  not  rating  the   canteen  man   in   respect   of  the 
profits  of  his  trade,  but  only  of  the  rent  which  he  paid. 
The  occupation  of  the  house    was   indeed  necessary 
for  the  earning  of  the  profits  of  the  trade,  but  the 
house  became  more  valuable  because  it  enabled  the 
profits  to  be  earned :  how  it  became  valuable,  the  over- 
seers were  not  to  inquire ;  finding  it  so,  they  were  to 
rate  the  occupier  according  to  that  value. 

We  are  now  to  consider  a  case  on  which  much  reliance 
was  placed  by  the'  appellants :  it  has  always  been  con- 

•     (o)  4  M.i  S.  317. 
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ation,    be   found  to  conflict  with  the  preceding;    we  1__ 


mean  Bex  v.   The  Trustees  of  the  Duke  of  Bridge-     The  Qurac 
mUer(a)..  The  flt/^^/ton  there  was  simply  this,  whether,    TbeLornxw 

and  South 

when  the  other  occupiers  of  lands  in  the  parish  were  Wumy  ludi- 

way  Conpan  J* 

rated  on  four  fifths,  not  of  the  actual  value  but  of  their 
rents,  taken  as  the  value,  the  appellants  ought,  being 
the  owners,  as  well  as  the  occupiers,  of  land  covered  by 
water,  and  used  as  a  canal,  and  from  which  the  case 
found  they  derived  no  profit,  except  firom  the  tonnage 
of  goods  carried  on  it,  to  be  rated  at  four  fifths  of  the 
gross  receipts  of  such  tonnage.  The  Court  determined, 
as  might  have  been  expected,  that  equal  allowances 
must  be  made  in  both  cases;  the  rent,  the  sum  at  which 
the  land  will  let,  is  the  proper  criterion ;  but  the  rent, 
they  said,  ^^  is  not  supposed  *'  here  ^^  to  be  the  value  of 
the  land  or  of  its  produce,  minus  the  expense  of  pro- 
ducing it ;  but  the  value,  after  deducting  the  expenses 
of  cultivation,  and  of  the  farmer's  subsistence."  On  this 
supposition  it  is  clear  the  rate  was  unequal. 

This  XDos  all  that  was  decided :  the  trustees  were  also 
rated  as  the  occupiers  of  warehouses,  &c.,  adjacent  to 
the  canal ;  but  as  to  these,  by  arrangement,  no  question 
was  to  come  before  the  Court;  and  they  were  also 
carriers  on  their  own  canal,  and  received  freight,  as  such, 
for  goods  carried,  on  which  the  tonnage  was  included 
in  the  rate  on  the  canal.  The  question  being  thus  con- 
fined  to  the  canal,  and  the  trustees,  as  carriers,  merely 
using  it  as  any  other  persons  might  and  did,  their  cha- 
racters of  occupiers  of  land  and  carriers  were  quite  dis- 
tinct; the  tonnage  strictly  represented  their  profits  in 

(a)  9  ^.  j*  a  68. 
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*       last  were  unconnected  with  the  land,  did  not  add  to  its 

The  QauN     value,  and,  therefore,  were  properly  excluded  firom  the 

The  LoiTDOir     rate, 
and  South 

WitTBEir  Roil.       Let  now  the  principle  which  these  cases  establish  be 

applied  to  the  facts  before  us.  If  we  wish  to  know 
whether  the  &res  would  have  been  properly  included 
in  the  rate  before  the  Assessment  Act  passed,  we  ap- 
prehend that,  according  to  that  principle,  the  only  ques- 
tion to  be  asked  would  be,  do  they  increase  actually 
the  value  of  the  buildings  and  lands  on  which  the  rate 
is  to  be  made  ?  If  they  do,  and  to  whatever  extent  they 
do,  to  that  extent,  due  allowances  always  being  sup- 
posed, they  must,  directly  or  indirectly,  be  included.  It 
would  be  no  answer  to  say  that  by  law  the  railway  is 
a  highway;  that  all  the  world  may  carry  goods  and  pas- 
sengers on  it;  that  it  is  an  accident  that  the  company 
alone  monopolize  all  the  trade,  and  that  their  mono- 
poly may  cease  to-morrow.  These  circumstances,  so 
far  as  they  lessened  the  value  of  the  buildings  and  lands, 
would  be  proper  to  be  taken  into  the  account  as  to  the 
quantum  of  the  rate;  but  they  would  not  affect  the 
principle. 

Then  do  the  &res  increase  the  value  of  the  buildings 
and  lands  ?  No  one  can  doubt,  indeed  the  case  has 
answered,  that  they  do;  that  a  higher  rent  for  the  build- 
ings and  lands  might  be  obtained  in  consequence  of  the 
facility  afforded  by  the  occupation  of  them  to  the  carry- 
ing on  of  a  lucrative  trade,  and  earning  the  profits  on 
those  fares.  The  case  thus  supposed  would  be  exactly 
the  same  in  principle  as  that  of  the  house  and  engine, 
the  house  and  billiard  table,  the  house  converted  into  a 
shop,  the  canteen ;  and  it  would  be  distinguished  firom 
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the  canal  case,  because  there,  by  agreement,  the  ware-  -^^^  Series. 

bouses,  &c.,  were  laid  out  of  consideration ;  the  trustees 1__ 

were,  in  fact,  only  carriers,  in  common  with  all  the  '^^  Qvnu 

world ;  and  to  the  extent  by  which  their  trade  on  the  ^be  London 

and  South 

canal  did  augment  the  value  of  the  canal,  it  was  brought  Wncgur  luu. 

w^  Conpany* 

mto  account. 

But  it  will  be  observed  that,  so  far,  we  have  supposed 
lands  and  buildings,  the  railway  and  the  stations,  &&, 
all  in  one  parish,  and  included  in  one  rate :  will  it  make 
any  difference  in  the  principle^  that  the  railway  is  in 
more  parishes  than  one,  and  that  we  are  now  dealing 
with  a  parish  in  which,  so  far  as  appears,  there  is  no 
station  house  or  other  appendage  to  the  railway  ?  We 
think  not;  the  subject  matter  of  the  rate  in  any  par- 
ticular parish  is,  no  doubt,  die  beneficial  occupation  of 
the  land  there,  and  you  cannot  draw  into  the  rate  the 
value  of  the  occupation  of  buildings  elsewhere;  yet^ 
as  you  are  to  rate  on  the  value  in  the  parish,  however 
occasioned^  you  cannot  strike  off  any  portion  because  it 
would  not  have  existed  but  for  the  occupation  of  build- 
ings in  another  parish :  still  it  exists,  and  in  the  parish, 
and  therefore  cannot  escape  the  rate  there.  Suppose 
A.  B.  occupying  an  entire  tenement  as  an  inn  in  two 
parishes,  C  and  Z).,  the  lodging  part  of  the  building  in 
C,  and  the  tap  and  stables  in  D. :  there  would  be  two 
rates;  but  could  the  owner  say  in  C,  ^Urue  it  is,  that 
which  I  occupy  here  is.  de  facto  more  Valuable  than  a 
mere  dwelling  or  boarding  house,  but  that  is,  in  great 
measure,  because  It  is  connected  with  the  tap  and  stables 
in  D.:  you  must  reject  whatever  is  referable  to  that 
connecdon,  and  rate  me  here  as  if  I  occupied  an  inn 
without  tap  or  stables:  you  must  suppose  a  demise 

22  3 
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[___  only  for  what  that  demise  would  pass  to  me?"   The 


iTie  QuxiN     answer  would  be ;  if  the  occupation  of  this  part  is  in  &ct 

Tbe  LovDOK    of  a  certain  increased  value,  whether  that  increase  be 

Wnntftir  Rail-  derived  in  part  or  in  the  whole  from  the  other  is  inir 

way  ConpaiiT* 

material:   wherever  the  valuable  occupation  is,  there 

the  occupier  must  be  rated  in  respect  of  it.  Then,  in 
the  present  case,  it  would  become  a  question  of  fkct :  is 
the  land  occupied  in  the  respondent  parish  by  the  rail- 
way more  valuable,  in  fact,  to  the  occupier,  by  reason 
of  its  occupation  together  with  the  stations  &c.  dse* 
where,  and  the  general  purposes  to  which  all  together 
are  applied?  We  suppose  that,  without  doubt,  this 
would  be  answered  in  the  affirmative:  sever  it  from 
them,  and  three  or  four  miles  of  railway,  unapproach* 
able,  leading  from  and  to  no  place,  having  no  connec- 
tion with  any  termini,  would  be  absolutely  useless  and 
unproductive :  give  them  the  connection  which  in  &ct 
exists,  you  give  them  a  value,  increased  indirectly  from 
the  stations,  warehouses,  and  portions  of  the  entire  line 
in  other  parishes,  and  directly  by  the  general  traffic,  to 
the  profits  derived  from  which  every  where  they  are 
indispensable  contributors,  aud  one  part  of  which  they 
directly  earn. 

We  are  thus  led  to  the  conclusion  that,  if  this  case 
had  been  to  be  considered  before  the  passing  of  the 
Parochial  Assessment  Act,  the  principle  of  rating  on 
which  the  respondents  have  proceeded  would  have  been 
found  the  true  one ;  has,  then,  the  statute  made  any  dif- 
ference in  this  respect?  Now,  without  having  recourse 
to  the  express  language  of  the  proviso  in  the  statute,  it 
is  clear  that  the  enacting  part  introduced  no  new  prin- 
ciple of  rating.  From  the  time  of  the  decision  of  the  case 
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of  Bex  V.  The  Trustees  of  the  Duke  of  Bridgewater  (a)     New  ameu 
before  referred  to,  it  had  been  understood  generally * 


that,  fraud  apart,  the  rent,  whether  the  occupier  was  the    '^^  QoEtw 
owner  or  only  the  tenant,  in  the  former  case  a  sup-    TheLoxMMr 

and  South 

posed,  in  the  latter  a  real,  rent  was  to  be  the  criterion  of  Wnmii  RaiL. 
rateable  value.  Both  parties  in  the  present  case  appeal 
equally  to  this  criterion ;  the  difference  between  them  is 
(there  beuig  no  real  demise)  what  is  to  be  brought  into 
the  supposed  demise :  and  as  to  this  it*  is  obvious  that 
the  statute  can  make  no  difference,  the  only  question  be- 
tween the  parties  being  as  to  the  proper  mode  of  apply- 
ing the  admitted  principle.  In  cases  upon  rating,  in 
which  the  great  objects  are  to  procure  equality,  and  to 
bring  every  thing  into  contribution  which  ought  to  share 
the  public  burthen,  it  is  essential,  as  Lord  EUenborough 
said  in  Hex  v.  Bradford  {b\  to  regard  the  substance 
and  not  the  form :  ^^  We  must,"  said  he,  *^  judge  of 
things  as  they  really  are,  and  not  as  they  appear  to  be; 
and  therefore  we  are  to  consider  here  whether  this  be 
not  substantially  one  entire  rent  in  respect  of  one  entire 
subject,  though  artificially  divided  into  several  pay- 
ments." If  we  deal  with  this  case  in  the  same  sensible 
and  just  way,  we  shall  be  at  no  loss  to  see  that  to  break 
up  this  entire  line  into  parochial  portions,  and  then,  in 
imagination,  sever  all  and  each  from  the  buildings  which 
the  occupiers  occupy  together  with  it  de  &cto  exclu- 
sively, and  under  the  authority  of  the  same  statutes 
passed  in  furtherance  of  one  great  scheme,  and  then 
again,  in  imagination,  to  sever  both  from  the  traffic  which 
the  occupiers  carry  on,  in,  by,  and  throughout  the  whole, 
de  facto  exclusively,  and  for  the  sake  of  which  they  have 

(a)  9  A  4  C.  68.  (6)  4  A£;  jr  &  317. 
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*        ciple  of  the  statute  in  form,  and  not  in  substance,  and  so 


The  Qunir    ^  ^  ^^^  ^^  ^  mere  evasion  of  its  object     If  it  be  said 

'^^*"**^*    that,  not  only  by  law  but  in  fact,  the  company  may  lease 

Wkrxkn  Hail-  their  line,  and  become  mere  carriers  on  it,  or  that  they 

way  Company. 

may  demise  their  buildings  and  carriages,  cease  to  be 
traders,  and  become  mere  occupiers  of  the  railway,  the 
answer  is,  that  the  present  rate,  with  which  alone  we 
have  to  deal,  is  not  made  on  either  of  these  states  of 
facts;  that  when  either  shall  arise,  the  rate  must  be 
altered  to  meet  it ;  but  that  even  then,  in  all  probability, 
the  result  to  the  parishes  would  be  much  the  same;  the 
rate  only  would  become  apportionable  between  two 
classes  of  occupiers  instead  of  being  charged  on  one. 

But  it  is  said  that  the  private  statutes  conclude  this 
question  by  the  clauses  referred  to  in  an  early  part  of 
this  judgment,    directing,  under  a    severe  penalty,  a 
certain  account  of  tolls  to  be  kept  for  the  benefit  of 
the  overseers  of  the  poor :  it  is  asked  what  object  can 
be  conceived  for   that  provision  as  to  the  tolls  ahme^ 
unless  the  tolls  alone  be  the  fund  with  which  the  over- 
seers have  to  do.     Some  answer  was  attempted  to  be 
given   to  this  question  in   the  argument,  but  not,  we 
think,  very  successfully ;  the  truth  is,  that  the  counsel 
for  the  appellants  very  much  overrated  its  importance 
in  the  argument.     The  framers  of  this  statute,   which 
must  not  be  dealt  with,  when  we  are  talking  of  inten- 
tions, exactly  as  if  it  were  a  public  general  act,  but 
rather  as  the  mode  of  carrying  into  effect  a  bargain 
between  certain  individuals  and  the  public,  no  doubt 
intended  to  limit  the  rule,  if  by  law  they  could,  to  the 
tolls  alone;  and  these   clauses  were  inserted  to  effec- 
tuate the  working  of  that  mode  of  calculating  the  assess- 
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ment)  if  it  should  prevail.     We  have  already  noticed     New  Senet. 
an  omission  remarkable  enough  in  the  first  act,  and 


the  awkward  mode  by  which  it  is  attempted  to  be  sup-    The  Qunir 
plied  in  the  second.     But  we  are  not  now  construing    The  Lonsow 
those  clauses,  —  only  considering  the  collateral  bearing  WnnRir  lUiU 
on  the  argument  which  their  insertion  in  the  acts  has.  ^^  ^^ompwiy. 
All  that  need  be  said  therefore  is,  that  that  bearing 
is  not  strong  enough  to  prevent  the  application  of  the 
general  principles  of  the  law  to  the  rating  of  the  com* 
pany's  property  in  their  occupation. 

We  conclude  therefore  in  favour  of  the  respondents* 
principle.  The  sums  are  agreed  between  the  parties, 
and  we  decide  in  favour  of  the  larger  by  the  application 
of  admitted  principles  to  the  facts,  thinking  that  that 
represents  truly  the  actual  rateable  value  of  the  land 
occupied  by  the  company  in  the  respondent  parish. 

The  rate  therefore  will  be  confirmed  (a). 

(a)  The  material  clauses  of  the  local  acts  are  as  foUows. 

Stat.  4  &  5  W,  4,  c.  Ixzxviii.  is  "  for  making  a  railway  from  London 
to  Souihampton.** 

Sect  1  incorporates  the  company  for  the  purpose  of  making  and  main- 
taining the  railway  and  works. 

Sect  5  empowers  them  to  make  the  railway  (therein  described),  with 
warehouses,  stations,  landing-places,  &c.,  with  all  proper  conveniences 
connected  therewith,  for  the  passage  of  locomotive  and  other  engines, 
coaches,  and  other  carriages,  &c.,  and  for  shipping,  landing,  depositing, 
&c  of  goods,  and  conveyance  of  passengers. 

Sect  27  empowers  them  to  take  conveyances  of  lands  to  them  and 
their  successors  and  assigns ;  and  sects.  38,  &c,  provide  for  the  acquisition 
of  lands  by  the  company  without  conveyance. 

Sects.  59,  6a     See  p.  577.,  antd. 

Sect  ISS  enacu  that  the  directors  shall  cause  a  book  or  books  to  be 
kept  by  a  book-keeper,  to  be  appointed  by  them  for  that  purpose,  and 
who  shall  enter  in  such  book  or  books  «  true  and  regular  accounts  of  all 
sums  of  money  received  and  expended  for  or  on  account  of  the  said  un- 
dertaking, and  of  the  several  articles,  nutters,  and  thmgs  for  which  such 
sums  of  money  shaU  have  been  disbursed  and  paid  ;**  and  such  book  or 
books  shall  at  all  reasonable  times  be  open  to  the  inspection  of  any  of  the 
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1 842.  to  ^  borrowed  under  this  act,"  without  fee  or  reward ;  and  a  penalty  is 

imposed  for  refusing  inspection  to  such  parties. 


The  Qmwkik  g^^L  149  enacts,  *<  lliat  it  shall  be  lawful  for  the  said  company  to  da- 

The  LoHDOV     Q^^iid,  receive,  and  recover,  to  and  for  the  use  and  benefit  of  the  aid 

and  SotTTH       company,  for  the  tonnage  of  all  articles,  matters,  and  things  which  shall 

Y/M9injf  Bail-   j^  conveyed  upon  or  along  the  said  railway,  any  rates  or  tolls  not  eu 

ceeding  the  following ;  that  is  to  say,**  &c. 

Sect  150  enacts,  *<  That  it  shall  be  lawful  for  the  said  company  to  de- 
mand, receive,  and  recover,  to  and  for  the  use  and  benefit  of  the  nid 
company,  for  and  in  respect  of  passengers,  beasts,  cattle,  and  anhnah  eon* 
veyed  in  carriages  upon  the  said  railway,  any  tolls  not  exceeding  ifat 
following ;  that  is  to  say,"  &c. 

Sect  151  enacts,  "  That  it  shall  be  lawful  for  the  said  company  and 
they  are  hereby  empowered  to  provide  locomotive  engines  or  other  power 
for  the  drawing  or  propelling  of  any  goods,  articles,  matters,  or  things^ 
persons,  cattle,  or  animals,  upon  or  along  the  said  railway  or  any  part 
tfiereof,  and  to  demand,  receive,  and  recover  such  sum  and  sums  of  money 
for  the  use  thereof  as  the  said  company  or  the  said  directors  may  ham 
time  to  time  fix  or  require,  in  addition  to  the  several  other  rates,  tolls*  or 
sums  herein  authorised  to  be  charged  and  received.'* 

Sect  156  enacts,  **  That  it  shall  be  lawful  for  the  said  company  and  tbcy 
are  hereby  authorised  to  carry  and  convey  upon  the  said  railway  all  such 
goods,  articles,  matters,  and  things,  and  all  such  cattle  and  other  animals, 
as  shall  be  ofi*ered  to  them  for  that  purpose,  and  all  such  persons  as  shall 
apply  to  be  carried  and  conveyed  along  the  said  railway  or  any  part 
thereof,  and  to  demand,  receive,  and  recover,  to  and  for  the  use  and  be* 
nefit  of  the  said  company,  for  such  carriage  and  conveyance  as  aforesaid 
of  all  goods,  articles,  matters,  and  things,  cattle,  animals,  and  persoos, 
carried  and  conveyed  upon  the  same,  in  addition  to  the  several  rates  and 
tolls  hereinbefore  authorised  to  be  charged  and  received,  such  sum  of 
money  as  the  said  company  or  the  said  directors  may  from  time  lo  tioM 
fix  and  require." 

Sect  157  enacts,  "  That  in  all  cases  in  which  the  said  company  of  prc^ 
prietors  shall  carry  for  their  own  profit  any  passenger,  cattle,  or  other 
animals,  goods,  wares,  or  merchandise,  articles,  matters,  or  things,  a  sepa- 
rate account  shall  be  duly  kept,  shewing  the  amount  of  rates  or  toUi 
which  would  have  been  received  by  the  said  company  for  the  use  of  the 
said  railway  in  respect  of  such  passengers,  cattle,**  &c,  *'  if  carried  by  any 
other  party  or  parties;  and  the  overseers  of  the  poor  of  the  seversl 
parishes  and  townships  through  which  the  said  railway  shall  pass  shall 
have  free  access  to  and  liberty  to  inspect  the  same  at  any  time  during  the 
first  fourteen  days  in  the  months  of  Jufy  and  January  in  each  year." 

Sect  158  enacts,  "Tliat  it  shall  be  lawful  for  the  said  company  from 
time  to  time  and  so  often  as  they  shall  think  fit  to  reduce  all  or  any  of 
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tlM  Titeiy  toUfl,  or  smnt  by^'thit  act  authorised  to  be  taken,  and  afterwards      Nnp  Series. 
from  time  to  time  again  to  raise  the  same  or  any  of  them,  so  tiiat  the  1 842. 

aame  respectiTely  shall  not  at  any  time  exceed  the  amount  by  this  act 
FtoTided  always,  that  the  said  company  shall  not  partially 


The  QuxEK 

V. 

or  lower  the  rates,  tolls,  or  sums  payable  under  this  act,  but  all     The  Londok 
nieh  rates,  tolls,  and  sums  shall  be  so  fixed  as  that  the  same  shall  be       ^^  South 
taken  from  all  persons  alike  under  the  same  or  similar  circumstances.'*  ComnanT. 

Sack  16S  limits  the  weight  of  goods  to  be  carried  on  the  railway,  unless 
with  the  special  licence  of  the  company. 

Sect.  164  obliges  the  persons  having  the  care  of  carriages  passing  on 
Ite  railway  to  give  to  the  collectors  of  the  rates,  tolls,  frc,  a  true  account 
in  writing  of  the  quantity  of  goods,  frc,  in  such  carriages,  the  destination 
of  the  carriages,  &c.,  and,  in  case  of  refusal  or  fraud,  imposes  penalties, 
payable  to  the  company,  on  conriction  before  a  justice. 

Sect.  168  enacts,  «  That  it  shall  be  lawfbl  for  the  said  company  by 
writing  under  their  common  seal  from  time  to  time  to  let  to  farm  the 
latas,  tolls,  and  sums  hereby  made  payable,  or  any  part  thereof,  upon  the 
whole  or  any  part  of  the  said  railway,  to  any  corporation  or  person,  for  any 
term  which  they  shall  think  proper,  not  exceeding  seven  years  from  the 
commencement  of  any  such  lease  "  &c. ;  and  the  lessees  and  such  persons 
as  they  may  appoint  shall  be  deemed  collectors  of  the  tolls,  for  the  proper 
use  of  the  lessees,  and  shall  have  the  same  authority  for  that  purpose  as  if 
iqppointed  by  the  company. 

Sect  172  enacts,  "  That  all  persons  shall  have  free  liberty  to  pass  along 
and  upon  and  to  use  the  said  railway  with  carriages  properly  constructed 
as  by  this  act  directed,  upon  payment  only  of  such  rates,  tolls,  and  sums 
as  shall  be  demanded  by  the  said  company,  not  exceeding  the  respective 
rates,  tolls,  and  sums  by  this  act  authorised,  and  subject  to  the  rules  and 
regulations  which  shall  from  time  to  time  be  made  by  the  said  company  or 
by  the  said  directors  by  rirtue  of  the  powers  herein  granted." 

Sect.  173  enacu  that  no  carriage  for  the  conveyance  of  goods,  pas- 
fengen,  or  cattle,  shall  pass  along  the  railway  unless  constructed  agree* 
ably  to  the  company's  regulations,  and  approved  of  by  their  engineer  or 
agent ;  and  a  penalty  is  imposed  on  persons  travelling  with  any  carriage 
contrary  to  this  prorision. 

Sect.  174  enacts  that  no  engine  or  moring  power  shall  be  brought 
npon  tiie  railway  unless  approved  by  the  directors  and  certified  by  them, 
on  the  report  of  their  engineer,  to  be  so  approved ;  the  directors  are  also 
empowered  to  order  to  be  taken  ofi*,  or  forbid  the  use  of,  any  engine  re- 
ported by  their  engineer  to  be  out  of  repair  or  unfit ;  penalties  are  im- 
posed in  case  of  disobedience. 

Sect.  179  enacts,  '<  That  it  shall  be  lawful  for  the  said  company  from 
time  to  time  to  make  such  orders  and  regulations  as  they  shall  think 
proper  for  regulating  the  travelling  upon  and  use  of  the  said  railway,  and 
for  or  relating  to  travellers  and  carriages  passing  upon  the  said  railway,' 
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Volume  /.        and  the  mode  and  means  of  propeUing,  tbe  ipeed,  the  times  of  departure 
1842*  and  arrival,  the  loading  and  unloading  of  carriages,  the  weights  to  be 

'■ carried,  and  the  delivery  of  goods,  &c ,  which  shall  be  conveyed,  for  prevcnt- 

^.uixir      ii^g  nuisances  in  or  upon  carriages  passing  on  the  railway,  or  in  any  of  Iht 

The  Lowoov     company's  stations,  '<  and  generally,  for  regulating  the  pawing  upo^ 

and  South       using,  and  working  the  said  railway  or  other  works  by  this  act  antfao- 

QaiJ^m^   rised,  or  in  any  wise  relating  thereto  respectively  ;**  such  orders  to  *  be 

binding  upon  and  conformed  to  by  the  said  company,  and  by  all  owncn 

of  and  persons  baring  the  care  or  conduct  of  such  carriage^  and  by  all 

persons  using  and  working  the  said  railway  or  other  works,"  under  a 

penalty :  and  a  summary  power  of  interference,  according  to  the 

of  the  case,  is  given  to  the  company  and  their  agents  in  every 

the  non-observance  of  the  rules  *<  shall  be  attended  with  danger  to  the 

public,"  or  <'  will  obstruct  or  hinder  the  said  company  in  their  doe  wad. 

lawful  use  and  working  of  the  said  railway.*' 

Sect  212  enacts  that,  if  the  railway  or  any  part  thereof  shall  at  any 
time  hereafter  be  abandoned  or  given  up  by  the  company,  or,  after 
pletion,  shall  for  three  years  cease  to  be  used  as  a  railway,  the  lands 
by  the  company  for  the  purposes  of  this  act,  or  the  part  or  parts  thereof 
over  which  the  said  railway,  or  any  part  so  abandoned  or  given  up,  shall 
pass,  shall  vest  in  the  owners  for  the  time  being  of  the  adjoining  bod; 
one  moiety  to  the  land-owners  on  each  side,  respectively. 

Sut.  7  W,  4.  and  1  Fie/,  c.  Ixxi.,  passed  « to  alter  the  lineof  theXoorfM 
and  Southampton  Railway,  and  to  amend  the  act  relating  thereto,"  enacts  as 
follows.  Sect.  82.  <«  And  whereas  by  the  said  recited  act,**  4  &  5  IT.  4^ 
c  Izzzviii.,  "  it  was  enacted,  that  in  all  cases,"  (setting  out  sect.  157  of 
that  act,  as  above,  to  the  words  '<  by  any  other  party  or  parties,**)  "  and 
tliat  the  said  company  should  also  keep  a  separate  account  of  the  amoont 
of  the  rates  or  tolls  which  should  from  time  to  time  be  received  by  tbe 
said  company  for  tbe  use  of  the  said  railway  in  respect  of  any  passengers, 
cattle,  and  other  animals,  goods,  wares,  and  merchandize,  articles,  mattos, 
and  things,  carried  by  any  other  party  or  parties ;  **  and  that  the  overseen 
&c.  should  have  liberty  to  inspect  the  same  during  tbe  first  fourteen  days 
of  "  FebriMry  and  Avgutt "  in  each  year :  <*  and  whereas  it  is  expedient 
by  means  of  a  sufficient  penalty  to  insure  the  keeping  and  inspection  of 
such  accounts ;  be  it  further  enacted,  that  if  the  said  company  shall  neglect 
or  refuse  to  keep  such  account  or  to  permit  such  inspection  as  aforesaid 
they  shall  forfeit  and  pay  for  every  such  neglect  or  refusal  the  sum  of 
300^,  and  the  further  sum  of  50/.  for  every  day  during  which  such  neglect 
or  refusal  may  continue.** 

Sect.  40.     See  p.  577.,  ante. 

See  in  the  act  for  relief  of  the  poor  in  Ireland^  1  &  2  Fief.  c.  5$.»  a 
clause  (sect  67)  corresponding  to  stat  4  &  5  /T.  c.  Ixxxviii.  <.  157. 
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Hallack  and  Another  (Churchwardens  of  the  Monday, 
Parish   of  Great  St.  Mary,    Cambridge)  ^^^^ 
against  The  Chancellor,  Masters,  and  Scho- 
lars of  the  University  of  Cambridge. 

PROHIBITION.     The  declaration  stated  that  the  In  a  luit  in  the 
Arches  Court 

parish  church  of  Great  St.  Marjfs^  Cambridge^  was  of  Canterbury, 
built  by  the  inhabitants  and  parishioners  on  the  site  of  a  femng  certain 
more  ancient  parish  church,  and  has  ever  been,  and  is,  pl^h  church* 
supported  and  repaired  (except  as  to  occasional  volun-  pJJJt?™^^  ^°^' 
tary  contributions  and  repairs  by  the  said  Chancellor,  *««>"»«.  •^^ 

•'  *^  *f  answer  and 

Masters,  and  Scholars)  by  rates  levied  upon  the  inhabit-  ^v}?  put  in 

'     "^  ^  and  admitted 

ants  and  parishioners.  That  the  organ,  clock,  bells,  pews,  by  the  Court ; 

the  suit  was  at 

and  galleries  are  the  property  of  the  parishioners,  and  issue,  and  the 

not  of  the  said  Chancellor,  &c.   That,  before  and  at  the  ordered  it  to  be 

time  of  the  demanding  of  the  letters  of  request  after-  ^^  declaration 

mentioned,  the  church,  exclusive  of  the  seats  in  the  i^jaj^^^^^j^", 

nave  and  north  and  south  aisles  and  galleries,  was  too  ^f}^i  ^. . 

^  prohibmon  did 

small  for  the  accommodation  of  the  parishioners  and  in-  "o*  i>«»  several 

distinct  tilings 

habitants,  and  the  whole  of  the  room,  seats,  and  accom-  being  com. 

prised  in  the 

modation  within  the  said  church  was  required  for  their  faculty,  some  of 
use.     That  before  and  at  the  time  &c.  the  said  Chan-  granted  consis- 
cellor,  &c.  were,  and  still  are,  a  corporation  called  and  ^mmon  law/ 
known  by  the  name  of  ♦*  The  Chancellor,  Masters,  and  J^°"8**  ^*>^" 

•^  '  '  (It  was  con* 

Scholars  of  the  University  of  Cambridge.^  and  were  not  tended)  might 

•^  ^  not ;  and  no 

nor  are  occupiers  of  any  messuage  or  house  in  the  said  question  having 

'  ^  yet  been  raised 

parish,  nor  assessed  or  rated  towards  the  repairs,  &c.,  of  in  the  Ecciesi- 

,        ,         ,    .  -  1  •        1       astical  Court  as 

the  church  m  respect  of  any  messuage  or  house  m  the  toitsjuns- 
parish.     That  the  Chancellor,  &c.,  have  not,  nor  had  ^j^y  ,°n  par§^' 

cular,  nor  any 
intimation  given  by  the  Court  of  its  intention  to  grant  or  refuse  any. 
Quaere,  whether  prohibition  lies  in  any  case  against  the  granting  of  a  faculty,  before  it  be 
granted? 
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Vohmte  L      before  or  at  &c,  from  time  immemorial,  possessed,  had, 
*        or  enjoyed  any  pews  or  seats  in  the  nave,  body,  or 


Hallack       either  of  the  aisles  or  gaUeries  of  the  said  chnrdi,  or 
Tbe  Univenitj  in  any  part  of  the  saine,  and  haye  not,  nor  before  or 

of  CAJoaiDCs. 

at  &C.  had  they,  any  right  to  possess,  have^  or  eqoj 
any  pews  or  seats  in  the  nave,  &c.,  by  prescription  or 
otherwise.  Yet  the  said  Chancellor,  &C.,  well  knoiw- 
ing  &&,  bat  intending  &c.  to  injure  the  p>*m*Mfc 
and  others,  the  inhabitants  and  parishioners,  ^d,  tbl 
on  Jpril  28th,  1837»  with  the  intention  of  oommenc* 
ing  and  prosecuting  a  cause  in  the  Ardies  Coaxt 
of  Canterbmy  against  the  patrons,  perpetual  cniate 
or  incumbent,  churchwardens,  parishioners,  and  inbtt- 
bitants  of  the  parish  of  Great  &•  Mary  in  the  towa 
of  CanUnidgCf  in  the  county  of  Cawdnidge  and  diocese 
of  Eli/f  in  order  to  obtain  a  licence  or  fiicul^  to  the 
said  Chancellor,  &c,  and  their  successors,  6x  coofiniH 
ing  &a  (see  below),  request  the  Vicar  CiaierBl  of  die 
Bishop  of  Elt/y  and  o£Bcial  principal  of  the  Consisti»ial 
and  Episcopal  Court  of  Efyy  to  grant  them  letters  of 
request  that  they  might  coounence  the  said  cause  in 
the  Arches  Court.  The  objects  of  the  focul^,  as  stated 
in  the  declaration,  were  as  follows. 

<<  For  confirming  certain  additions  and  alterations 
theretofore  made  in  the  said  church  of  Great  St.  Manf^ 
to  wit  an  oilargement  or  addition  to  a  certain  area  or 
space  called  or  known  by  the  name  of  the  Master  ^ 
Arti  Pitj  situate  in  the  middle  aisle  or  nave  of  the  said 
church,  by  the  extension  of  the  same  from  the  west  end 
thereof  for  the  distance  of  thirteen  feet  towards  the  west 
end  of  the  said  church,  the  said  addition  being  of  the 
same  width  as  the  said  pit ;  and  the  erection  and  build- 
ing of  four  pews  or  seats  on  the  south  side  of  the  said 
to  the  said  pit,  and  four  other  pews  or  seats 
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on  the  north  side  of  the  said  addition  to  the  said  pit ;     i^^  Smet. 
and  the  taking  down  and  removal  of  the  staircases  or  * 


entrances  into  the  galleries  in  the  north  and  south  aisles  Hallack 
of  the  said  church,  and  the  organ  loft;  and  the  removal  The  Univenity 
of  the  organ  into  such  part  of  the  tower  as  was  not 
occupied  by  the  clock  and  its  appendages;  and  the 
erection  and  making  of  a  balcony  or  gallery  for  the  ac- 
commodation of  the  choristers ;  and  also  the  extension 
or'prolongation  of  the  galleries  in  the  ables  of  the  said 
dmrch,  and  the  making  of  a  continuation  of  the  gal- 
leries so  prolonged  across  the  west  end  of  the  nave  of 
the  said  church  in  lieu  of  the  organ  loft  so  removed ; 
and  the  erection  of  new  staircases  into  the  said  several 
galleries  at  the  western  ends  of  the  said  aisles  from  the 
archways  in  the  porch  of  the  said  church,  and  of  a  new 
staircase  leading  as  well  to  the  new  organ  loft  as  to  the 
belfry  at  or  near  the  western  extremity  of  the  south  able 
of  the  said  church ;  and  also  for  the  removal  of  the  Con- 
sistory Court  and  the  seats  and  presses  therein,  with 
the  documents  and  records  remaining  in  the  said  court, 
and  the  placing  the  same  in  the  opposite  or  north  aisle 
of  the  baid  church ;  and  also  the  erection  and  building 
of  three  arches  of  stone  for  the  support  of  the  said  new 
gallery  across  the  nave  at  the  west  end  of  the  said 
church,  the  centre  of  which  said  arches  to  be  left  open 
in  order  to  afford  access  to  the  said  Master  of  Arti 
Pit ;  and  also  for  confirming  the  erection  or  building  of 
two  other  new  pews  or  seats  under  two  of  the  arches  of 
the  said  new  gallery,  the  one  on  the  south  side  and  the 
other  on  the  north  side  of  the  said  entrance  to  the  said 
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pit,  at  the  west  end  of  the  nave  of  the  said  church ;  and 
for  appropriating  and  confirming  as  well  the  said  original 
and  new  gallefies  as  also  the  said  four  pews  or  seats  on 
the  south  side  of  the  said  addition  to  the  aforesaid  pit 
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Volume  L      and  the  said  pew  under  one  of  the  said  arcbes»  to  wit 
that  on  the  south  side  of  the  entrance  of  the  said  pit. 


Hallack      to  and  for  the  use  of  the  said  Chancellor,"  &c.,  **  and 

Y. 

The  Uoi?enity  their  successors,  exclusive  of  all  others." 

of  Camimdok* 

The  declaration  then  stated  that  letters  of  request  for 
the  said  purpose  (setting  them  out)  were  granted,  and 
that  the  Chancellor,  &c.,  presented  the  same  by  Ed- 
xoard  Toiler^  their  proctor,  to  Sir  Herbert  Jenner^  o£Bcial 
principal  of  the  Arches  Court  of  Canterbury ;  and  did 
then  allege  before  him,  Sec.  (The  allegations  related 
to  certain  proceedings  in  the  Consistorial  Court  of  Ely^ 
in  1819,  and  alterations  afterwards  made  b^*  the  Chan- 
cellor, &C.,  in  the  church,  which  it  was  now  sought  to 
confirm.  See  pp.  598,  599,  post.)  That  Sir  H.  Jenner 
accepted  the  letters  of  request,  and  decreed  that  the 
patrons,  perpetual  curate,  churchwardens  and  inha- 
bitants, of  St.  Mary's  parish  should  be  cited  to  appear 
in  the  Arches  Court,  to  shew  cause  why  the  licence  or 
faculty  should  not  be  granted,  and  further  to  do  and 
receive,  &c.  That  the  Chancellor,  &c.,  did  thereupon 
institute  the  said  cause  in  the  Arches  Court,  and  caused 
the  patrons,  &c.,  to  be  cited  according  to  the  decree. 
That  the  churchwardens  appeared  by  WiUiam  Rothery^ 
their  proctor,  and  delivered  into  Court  an  act  or 
petition. 

The  petition  was  set  out,  and  stated  that  the  church 
was  built  in  or  about  1519,  and  the  steeple  and  bells 
added  in  or  about  1593,  at  the  cost  of  the  parishioners 
and  inhabitants,  aided  by  the  voluntary  contributions  of 
others,  and  that  the  church,  tower,  and  steeple  have 
since  been  principally,  if  not  solely,  repaired  by  the 
parishioners  and  inhabitants.  That  they  are  unable  to 
obtain  suitable  accommodation  for  attending  divine 
service  in  the  church,  by  reason  that  tlie  Chancellor, 
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&c.,  who  are  non-parishioners,  unduly  keep  and  ap-     NewSerUt, 

1841 
propriate  a  large  space  called  the  Master^  Pit  in  the  ' 


navei  the  northern  and  southern  galleries,  and  lately      Hallack 

V. 

the  western  gallery,  to  the  exclusion  of  the  parishioners  The  Univenity 
and  inhabitants.  Statements  were  then  added  as  to  the 
pews  and  sittings:  and  it  was  alleged  that  the  Chan- 
cellor, &c.,  to  wit  such  of  them  as  were  resident,  re- 
side either  in  lodgings  or  in  their  colleges  and  halls, 
of  which  not  one  was  within  the  said  parish  and  all 
claimed  to  be  extra-parochial,  and  did  not  contribute 
to  the  rates  of  any  parish.  The  petitioners,  therefore, 
submitted  that  under  these  circumstances,  ^*  the  li- 
cence or  faculty  sought  to  be  obtained  by  Toller's 
parties,  appropriating  to  their  own  use  other  parts 
of  the  said  parish  church  of  Great  St.  Man/s^  over 
and  above,  and  in  addition  to,  the  Masters'  Pit  and 
northern  and  southern  galleries  aforesaid,  exclusive  of 
the  parishioners  and  inhabitants  of  the  said  parish, 
ought  not  to  issue.  Wherefore,  referring  to  certain 
attestations  and  other  proofs  by  him,  if  necessary,  to  be 
brought  into  and  exhibited  at  the  hearing  of  this  cause, 
the  said  Rotkery  prayed  that  no  licence  or  faculty  in 
the  nature  of  that  prayed  by  Toller's  parties  might  issue ; 
and,  further,  that  right  and  justice  might  be  done  to 
him  and  his  parties  in  the  premises ;  and  that  Toller's 
said  parties  might  be  condemned  in  the  costs  of  these 
proceedings.'' 

The  declaration  further  stated  that  the  Chancellor, 
&c.,  put  in  their  answer,  which  was  set  forth.  It  al- 
leged that  St.  Mary's  church  had  from  the  earliest  pe- 
riod been  used  by  the  University,  without  asking  any 
permission,  for  preaching  sermons,  performing  Univer- 
sity exercises,  and  all  other  purposes  for  which,  by  the 
statutes  and  usages  of  the  University,  or  otherwise,  a 

vou  I.  N.  s.  R  R 
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Volume  L  church  was  required,  and  that  no  other  church  was  used 

1841. 
*  for  such  purposes.     The  statutes  and  practice  of  the 


H^'^^cK      University  on  this  subject  were  referred  to  as  fiir  bad^ 
The  University  as  the  period  between  1S03  and  1S06.    Statements  were 

of  Cambudok 

added,  shewing  that  the  University,  and  various  persons 
other  than  the  parbhioners  and  inhabitants,  had  made 
donations  to  aid  the  building  of  the  present  church  and 
steeple,  and  had  borne  the  greater  part  of  the  cost;  and 
that  the  University  had  contributed  and  did  contribnCe 
towards  the  repairs  and  other  expenses  of  the  chordi. 
The  answer  further  alleged  that  in  Jub/  1738  fiicnlties 
were  granted  to  the  Chancellor,  Sec,  appropriating  to 
them  exclusively  the  then  Master  qf  Arti  Pii,  and  as 
additional  space  in  the  church  for  its  extension:  and 
that  the  original  galleries  in  the  north  and  south  aisles 
had  always  been  used  exclusively  by  the  under- 
graduates of  the  University,  and  rqMured  by  the  Chan*> 
cellor,  &C.  That  in  1819  the  then  Chancellor,  &c^ 
petitioned  the  then  Vicar  Creneral  of  the  Bishop  of 
Ely,  and  o£Bcial  principal  of  the  Consistorial  and  Epis* 
copal  Court  of  that  diocese,  for  a  faculty  or  licence 
for  making,  at  their  own  expense,  a  certain  addition 
to  the  Master  <^  Arti  Pit,  and  certain  alterations 
in  the  church,  and  for  appropriating  and  confirm- 
ing the  said  addition,  and  the  then  galleries,  and  an 
intended  new  gallery,  and  four  out  of  eight  new  pews, 
to  the  use  of  the  said  Chancellor,  &c  (The  answer 
described  the  intended  alterations,  appropriation,'  and 
confirmation.)  That,  on  the  petition  of  the  Chan* 
cellor,  &c^  a  decree  of  the  Consistorial  Court  of  Ehf 
was  issued,  citing  the  patrons,  &c^  the  parishioners, 
&c^  and  all  others  interested,  to  appear  before  the 
Vicar  General  and  official  principal  of  the  said  Court, 
and  shew  cause  why  such  licence  or  bucalVf  should 
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Bot  be  granted.    That  cause  was  shewn  by  the  church-     Kew  Senet. 
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wardens  and  certain  parishioners,  alleging  that  the  terms  [^_ 

of  the  faculty  were  in  some  respects  contrary  to  an  Hallack 
agreement  between  the  University  and  the  parish  as  to  The  Unifenitj 
the  said  alterations,  with  regard  to  the  appropriation  of 
pews  and  payment  of  expenses.  That,  on  &C.,  it  mp« 
pearing  that  such  agreement  had  been  entered  into»  a 
decree  was  made  for  a  licence  or  faculty  to  be  granted 
to  the  Chancellor,  &c.,  for  the  purposes  following,  viz.^ 
at  the  sole  cost  of  the  said  Chancellor,  &c.,  to  enlarge 
the  Master  of  ArUf  Pit^  &c.  (the  additions  and  alter- 
ations then  described  were  nearly  the  same  as  those 
which  it  was  sought  to  confirm  by  the  faculty  now  in 
question  {a) ),  and  also  for  appropriating  and  confirming 
the  said  addition  to  the  Master  of  Arti  Pity  the  original 
and  new  galleries,  and  four  pews  on  the  south  side  of 
the  said  intended  addition,  to  the  use  of  the  ChanoeUor, 
&C.,  exclusive  of  all  others ;  the  four  new  pews  on  the 
north  side  being  for  the  use  of  the  parishioners.  That 
no  licence  or  faculty  issued  in  pursuance  of  the  decree ; 
but  that,  shortly  after  the  decree,  the  Chancellor,  &c.^ 
did  at  their  sole  cost  cause  the  said  alterations  and 
additions  to  be  made,  and  also  build  two  new  pews 
under  the  arches  of  the  new  gallery,  it  having  been 
iigreed  between  the  Chancellor,  &c.,  and  the  church- 
wardens and  parishioners,  that  the  pew  on  the  south 
side  should  be  for  the  use  of  the  Chancellor,  &c«,  and 
that  on  the  north  for  the  use  of  the  parishioners.  The 
answer  then  went  into  details  as  to  the  accommodation 
afibrded  by  the  church  to  the  members  of  the  Univer- 
sity and  the  parishioners  respectively.     It  further  al- 

(a)  Ant^,  p.  594.    The  only  material  difference  was  that  the  two  new 
pews  under  the  arches  were  not  mentioned. 
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Volume  L      leged  that  the  University  pays  all  the  expenses  of  divine 
service  when  attended  by  its  members ;  that  the  organ 


Hallack      hijJ  dock  are  its  property;  that,  although  the  Chan- 
'Die  Univenity  cdlor,  ficc,  are  entitled  to  an  exclusive  right  over,  and 
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use  of,  the  Master  of  Arts*  Pitj  and  the  northern, 
southern,  and  western  galleries,  the  parishioners  have 
been  allowed  the  use  thereof,  when  the  said  pit,  &&, 
have  not  been  necessarily  required  for  the  Universi^, 
and  also  on  certain  special  occasions.  The  answer 
denied  that  the  University  had  made  any  encroachments, 
or  that  the  alterations  made  in  1819,  to  confirm  which 
a  fiiculty  was  now  sought  for,  interfered  with  the  sittings, 
or  any  part  of  the  church  then  otherwise  [appropriated. 
It  was  admitted  that  none  of  the  colleges  or  halls  of  the 
Universi^'  are  locally  situate  within  the  said  parish: 
but  the  answer  alleged  that  the  University  is  a  body 
corporate,  and  that  the  objection  of  non-residence  does 
not  apply  to  it;  that,  as  a  corporation,  it  has  a  fixed 
locality,  and  that  its  locality  and  precincts  extend,  not 
only  over  the  whole  town  of  Cambridge^  including  the 
said  parish  of  St.  Mary^  but  also  for  the  distance  of  one 
mile  from  and  all  round  the  said  town;  and  that  the 
said  Chancellor,  &c^  in  their  corporate  capacity,  are 
rated  and  assessed  both  for  the  church  and  poor  rates 
of  the  said  parish,  in  respect  of  certain  houses  which 
formerly  stood  on  the  ground  where  the  Senate  House 
yard  is  now  situate,  and  the  site  of  which  houses  is 
within  St.  Marjfs  parish.  The  answer  concluded  by 
praying  that  the  judge  would  overrule  the  prayer  of  the 
churchwardens,  and  grant  a  licence  or  faculty  for  con- 
firmmg  &c.,  and  appropriating  Sec,  and  condemn  the 
opposite  party  in  costs. 

The  declaration  then  set  out  the  reply  of  the  church- 
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wardens.    They  denied  that  the  greater  part  of  the     NewSerieu 
expense  of  building  the  parish  church  or  steeple  had * 


been  borne  by  the  University  and  other  contributors  Hallack 
mentioned  in  the  answer ;  though  it  was  admitted  that  The  Univenitj 
they  had  made  contributions.  They  admitted  the  fa- 
culties of  Jufy  17S8,  but  denied  that  they  were  law- 
fully granted.  They  denied  that  the  northern  and 
southern  galleries  were  erected,  or  had  been  repaired,  at 
the  expense  of  the  University,  alleging  that  they  were 
built  by  consent  of  the  parishioners  for  the  use  of  the 
bachelors  and  undergraduates,  and  had  since  been  re- 
paired out  of  certain  property  left  by  an  individual  for 
that  purpose.  They  then  made  statements  tending  to 
shew  that  the  parishioners  had  not  a  commodious  or 
sufficient  use  of  the  church  for  divine  service.  They 
denied  that  the  University  had  contributed  to  the  repair 
of  the  church  in  the  proportions  stated  in  the  answer, 
alleging,  however,  that,  if  they  had  done  so,  the 
amount  was  not  adequate  to  the  proportion  of  space 
appropriated  by  them ;  and  some  statements  were  made 
as  to  particular  payments  on  behalf  of  the  University 
relied  upon  in  the  answer.  They  also  denied  that  the 
organ  and  clock  were  the  property  of  the  University. 
And  they  submitted  and  prayed  as  before. 

The  declaration  then  stated  that  Sir  Herbert  Jenner 
did,  to  wit  on  &c.,  duly  receive  and  admit  the  said  pe- 
tition, answer,  and  reply,  ^*  and  that  the  said  suit  is  now 
at  issue  in  the  said  Arches  Court  on  the  various  con- 
flicting allegations  respectively  contained  in  the  said  act 
on  petition,  answer,  and  reply  aforesaid.  And  the 
plaintiffs  further  say  that  the  said  Right  Honourable 
Sir  Herbert  Jenner^  Knight,  notwithstanding  the  pre- 
mises, did  afterwards,  to  wit  on  the  day  and  year  last 

11  u  3 
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Voiime  L      aToresaid}  decree  that  the  said  cause  of  the  said  Chan- 
"       cellor.  Masters,  and  Scholars  of  the  said  Universitj 


Hallack      against  the  said  plaintiffs  should  be  proceeded  with  in 
Tbt  UoiTenitj  the  said  Arches  Court  of  Canterbury :  and  the  plaintiffi 

of  Cambkimsi* 

further  say  that  the  said  cause  is  now  pending  and 


proceeded  with  in  the  said  Arches  Court  of  CanUriiayf 
by  the  title  of  <  The  Chancellor,'  '^  &c,  <<  <  against  the 
patrons,"'  &c^  '^  *  churchwardens,  and  inhabitants  of 
the  parish  of  Gfr€ff/ &.  Ifa;^ '"  Sec  <<*in  special,  and  aQ 
others  in  general : '  wherefore,  and  because  the  granting 
of  such  a  licence  of  faculty  as  that  prayed  for  by  the  said 
Cliancellor,  Masters,  and  Scholars  of  the  said  Univerrity 
of  Cambridge^  in  the  said  cause  commenced  and  now 
pending  in  the  said  Arches  Court  of  Canterbury  agunst 
the  patrons,  perpetual  curate  or  incumbent,  church- 
wardens, and  inhabitants  of  the  said  parish  of  &C.,  <*is 
not  the  subject  of  ecclesiastical  cognizance  and  juris* 
diction,  the  plaintifls  pray  the  judgment  oi  this  Court 
that  her  Majestjr's  writ  of  prohibition  may  issue  out  of 
this  Court  of  our  said  Lady  the  Queen  "  &c.,  ^^  to  pro- 
hibit the  said  Right  Honourable  Sir  H.  Jeimtr^  Knight,* 
&C.,  ^'  from  proceeding  further  in  the  said  suit." 

General  demurrer  and  joinder.  The  ground  of  de- 
murrer stated  in  the  margin  of  the  paper-books  wasy 
*^  that  the  declaration  discloses  no  ground  for  the  issuing 
of  a  writ  of  prohibition.** 

The  demurrer  was  argued  last  term  (a). 

Sir  W.  W.  Fcilett  for  the  defendants.  The  declar- 
ation does  not  shew  that  the  Ecclesiastical  Court  has 
done,  or  is  about  to  do,  any  thing  which  ought  to  be 
prohibited.     The  introductory  part  does  not  all^e  or 

(a)  Aptil  2Sd  and  [27tb.      Before  Lord   Dmman  C.  J.,   Pattnon, 
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suggest  any  want  of  jurisdiction  in  that  court;  and  the     New  Series, 
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churchwardens  in  their  petition  merely  state  certain  - 


fiiCtS)  and  pray  that  no  such  &culty  as  the  University      Hallack 
4tmand  may  issue,  that  right  and  justice  may  be  done  The  Unifenitjr 

of  Caxbubai. 

to  the  petitioners,  and  that  the  opposite  party  may  pay 
costs.  The  matters  alleged  in  the  body  of  the  petition 
are  addressed  to  the  discretion  of  the  Court,  and  do  not 
impeach  its  jurisdiction.  If  the  churchwardens  meant 
to  dispute  that,  they  should  have  contended  that  the 
University  should  not  be  admitted  to  answer,  and  then 
have  applied  for  a  prohibition,  if  the  Ecclesiastical  Court 
decided  on  receiving  the  answer.  Instead  of  doing  so 
they  have  replied ;  and  then,  before  any  issue  is  raised^ 
or  rejoinder  put  in,  and  before  any  opinion  has  been 
expressed  by  the  judge,  they  have  proceeded  in  pro- 
hibition. It  is,  indeed,  no  objection  to  such  proceeding, 
that  the  persons  who  seek  to  prohibit  are  those  who 
brought  the  cause  into  the  court  below ;  Chesterton  v. 
Farlar{a)i  but  here  the  plaintifis  not  only  originated  the 
proceedings  in  the  Ecclesiastical  Court,  but  are  those  who 
took  the  last  step ;  and  the  precedents  shew  that  a  declar- 
ation  in  prohibition  ought  to  disclose  what  the  judge  has 
done  or  is  going  to  do,  which  is  an  excess  of  jurisdiction, 
and  that  he  has  been  prayed  not  to  do  it ;  Blacket  v. 
Blizard{b)j  Burder  v.  Veley  {c)^  Byerley  v.  fVindus{d)* 
In  the  last  two  cases,  it  appeared  by  the  proceedings 
themselves  that  the  Ecclesiastical  Court  ought  not  to 
have  acted ;  yet  the  usual  averment  was  made.  CAes* 
terton  v.  Farlar{a)j  Hall  v.  Maule{e)f  Griffin  v.  Ellis  (g), 
and  Btarder  v.  Veley  (c),  shew  that  this  Court  will  not 

(a)  1  A.i;  E,  713.  (6)  9  B,^C.  851. 

(c)  12  A,  i  E.  233.    See  p.  263.  (d)  5  B.  i  C.  1. 

(e)  1  A.ffE.  721.  (s)  li  A.^E,  743. 
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Vofume  L      prohibit^  unless  it  appear  that  the  Ecclesiastical  Court 
[__   has  done,  or  is  on  the  point  of  doing,  something  illegaL 


Hallack      It  is  not  to  be  presumed  that  they  will  so  act.     The 
Tbe  UniTcnity  grounds  on  which  prohibition  to  an  inferior  court  may 
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issue  are  stated  in  3  Bla.  Com.  112.,  and  Bqgerfs  Eed, 
LaWy  709.  (et  seq.)»  tit.  Prohibition ;  and  the  law  on 
these  subjects  is  also  discussed  in  Full  v.  Huickins  {a)f 
and  2lnsi.602.  When  the  proceeding  in  an  ecdesH 
astical  court  would  carry  a  temporal  cause  from  its 
proper  forum  ^^  ad  aliud  examen/'  prohibition  lies  at 
once:  and,  when  a  temporal  matter  has  become  inci- 
dentally cognizable  by  the  Ecclesiastical  Court,  pro- 
hibition lies  if  they  have  acted,  or  are  clearly  about  to 
act,  against  the  law  which  applies  to  temporal  subjects. 
But,  here,  neither  of  these  cases  has  arisen.  Faculties 
for  places  in  a  church  are  purely  of  ecclesiastical  cog- 
nizance. In  Byerley  v.  Windus{b)  the  defendants  in  pro- 
hibition claimed  seats  in  the  body  of  a  church,  and  a 
prohibition  was  granted ;  but  the  ground  was,  that  the 
claim  must  necessarily  have  been  founded  on  prescrip- 
tion. In  such  a  case  the  Ecclesiastical  Court  loses  its 
jurisdiction,  though,  in  general,  the  ordering  of  seats  in 
the  body  of  the  church  belongs  to  the  ordinary,  and  is 
a  matter  cognizable  by  the  spiritual  courts:  Coroafs 
Case{c\  Com.  Dig.,  E^lise^  (G  S.)^  and  Prohibition^  (G 9.), 
(GS.),  Pawson  v.  Scott  (d).  (He  then  proceeded  to 
argue  upon  the  right  of  the  University,  under  the  cir- 
cumstances alleged  in  pleading,  to  have  the  faculty  con- 
tended for;  and  he  maintained  the  legality  of  granting 
such  a  faculty  to  a  corporation,  generally,  and  to  a 
University  in  particular.    The  argument  on  these  points 

(a)  2  Cowp.  422.;  (6)  5  B.  ^  C.  1. 

(c)  18  Bep.  105.  (</)  S(u/€r*s  Rep.  176. 
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is  omitted,  as   the  Court    gave    no  judgment  upon     AWv&rtet. 
them.)  ' 


Hallack 

V. 

KeUvj  contra.    This  is  not  a  mere  dispute  as  to  a  seat  The  Univenity 

of  CAXBUirax. 

in  the  church,  but  a  question  to  whom  a  great  part  of 
the  church  shall  belong :  and  the  claim  b,  that  such  part 
shall  be  awarded  to  a  corporation,  and  one  not  occupy- 
ing land  in  the  parish.   And  ah  agreement  is  relied  upon, 
the  legality  of  which  may  well  be  doubted.     These  are 
not  matters  of  ecclesiastical  cognizance.    It  is  said,  on 
the  other  side,  that  the  objections  now  taken  were  ob- 
jections to  the  first  proceeding  in  the  Ecclesiastical 
Court,  and  should  have  been  raised  before  any  other 
step  was  taken;  but  such  a  rule  would  lead  to  very 
inconvenient  enquiries  as  to  the  practice  of  the  eccle- 
siastical courts ;  and,  if  well  founded,  it  should  have 
been  pressed  when  the  prohibition  was  moved  for. 
No  authority  is  cited  for  it;  and,  in  nearly  all  the  cases 
adduced  for  the  defendants  on  this  subject,  the  pro- 
ceedings had  commenced  by  libel,  to  which  the  party 
libelled  might  object  in  the  first  instance;   here  the 
commencement  is   by  letters  of  request ;  the  Court  of 
Arches  was  seised  of  the  cause  before  there  was   an 
opportunity  of  objecting.     But  there  is  no  authority  for 
saying  that  the  want  of  jurisdiction  roust  be  insisted 
upon  in  the  first  instance;  whenever  it ^ appears,  this 
Court  is  bound,  ex  debito  justitiie,  to  prohibit ;  Darbtf 
V.  Cosens  (a).     Prohibition  lies  even  at  the  instance  of 
a  stranger  (Com.  Dig.  Prohibition  (E),  2  Inst.  607*)9  who 
cannot  be  presumed  to  know  of  the  libel  when  it  is  first 
exhibited.    In  Scammell  v.  Wilkinson  (b)  the  proceedings 

(a)  1  T.  M.  552.  (6)  3  Eatt,  552. 
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Fohtme  /•      wen  commeDoed  by  libel,  and  the  plaintiff  in  prohibi* 
[__^  tion  had  pleaded ;  but  it  does  not  appear  that  this 


Hallack      made  an  objection.     As  to  the  mode  of  stating  the  de- 
The  Unifvnity  feet  of  jarisdiction  in  the  declaration,  the  form  here  uied 
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is  fully  warranted :  the  precedent  in  Byne  v.  Doddridge  (a) 
merdy  sets  out  the  fisicts  from  which  the  want  of  juris- 
diction results,  and  does  not  shew  that  the  objectioD 
was  expressly  raised  in  the  Ecclesiastical  Court:  and 
the  same  mode  of  declaring  has  been  commonly  adcqpted. 
Instances  will  be  found  in  6  Went.  Prec.  tit  Prohibitiotu 
{He  then  proceeded  to  argue  that  the  claim  to  this 
faculty  invdved  questions  of  prescription,  and  title  Id 
chattels,  and  was  not,  therefore^  of  ecclesiastical  cogtx^ 
sance,  and  that  the  case  came  within  the  principle  of 
Byerletf  v.  Windm  {b) :  also  that  the  ordinary  had  noi 
jurisdiction  to  grant  a  faculty  for  occupying  part  of  the 
diurch  to  parties  who  were  a  corporation,  and  did  not 
reside  or  hold  property  in  the  parish.) 

The  question  then  is,  whether  the  plaintifis  may  now 
proceed  in  prohibition,  or  must  wait  till  the  Ecclesiastical 
Court  has  given  a  sentence.  The  reason  stated  for  the 
latter  course  is,  that  the  Court  below  has  a  general 
jurisdiction  over  the  subject  matter,  and  it  must  not  be 
anticipated  that  a  wrong  sentence  will  be  given  there. 
But  this  suggestion  in  favour  of  delay  might  be  repeated 
as  long  as  any  proceedings  could  be  kept  on  foot  in  that 
court  or  a  court  of  appeal :  and,  if  the  argument  already 
urged  for  the  plaintifis  be  correct,  the  Ecclesiastical  Court 
has  not  such  general  jurisdiction  here.  It  could  not 
decide  upon  the  lawfulness  of  a  faculty  comprehending 
all  the  matters  now  in  question.  And,  when  the  Ekxle* 
siastical  Court  is  called  upon  to  do  that  which  exceeds 

(a)  1  JaL  ErUr.  Sll.  (6)  5  B.  ^  C.  I. 
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its  authority^  it  is  a  fallacy  to  aay  that  the  case  is  not     New  Series. 
necessarily  beyond   its  jurisdiction,  because  the  judge  [__ 


may  grant  less,  and  it  is  to  be  presumed  he  wilL  The  Haliack 
same  might  be  said  if  a  court  of  requests,  with  power  Jj^  Uni?enity 
to  hold  pleas  of  5/.,  entertained  a  suit  for  10/.  The 
answer  is  that,  where  a  clear  limit  is  isissigned,  parties 
are  not  bound  to  abide  the  decision  of  a  court  as  to 
Ifae  jurisdiction  it  shall  exercise.  If  such  decision 
would,  in  one  possible  event,  be  an  excess,  this  Court 
ought  to  prohibit  In  Ackerley  v.  Parkinson  (^), 
where  the  Vicar  General  of  the  Bishop  of  Chester  had 
excommunicated  the  plaintiff  for  disobeying  a  citation, 
which  proved  void,  it  was  held  that  an  action  at  law 
did  not  lie,  because  the  Ecclesiastical  Court  had  a 
general  jurisdiction;  but  nothing  was  laid  down  as 
to  a  prohibition.  In  Chesterton  v.  Farlar  {b)  the  rate 
brought  before  the  Judicial  Committee  of  the  Privy 
Council  was  good  on  the  face  of  it ;  the  Court  had 
a  general  jurisdiction ;  the  objection  arose  incident- 
ally on  the  pleadings ;  and  it  did  not  appear  from  the 
very  subject  matter  of  the  suit,  as  it  does  here,  that, 
in  one  of  two  alternatives,  their  decision  must  be  an 
excess  of  jurisdiction.  Nor  has  it  yet  been  decided 
that  prohibition  lies  to  the  Judicial  Committee.  In 
HaU  v.  Maide  (c)  an  incidental  matter  had  arisen 
which  the  Ecclesiastical  Court  was  considered  to  have 
the  power  of  determining ;  and  till  they  came  to  a 
wrong  decision  there;  was  no  ground  for  interference* 
In  Griffin  v.  EUis  (d)  the  general  jurisdiction  of  the 
spiritual  court  over  the  parties  and  subject  matter 
was  clear;    and  this   Court  thought   it  no  sufficient 

(o)  SM,^8.  411.  (6)  T  A.^  E.  713. 

<c)  7  A.4;E.  721.  <<0  II  J.  ^  Bx  743. 
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Foiume  1.      ground  for  a  prohibition,  that  the  ratCi  the  subject  of  the 
!_   suit,  was  alleged,  in  the  course  of  pleading,  to  be  retro- 


^^^^*^*      spective.     According  to  Com.  Dig^  Pfvhibition^  (F  l.\ 
ne  Univenity  <c  ^  prohibition  shall  be  granted  to  the  spiritual  court 

in  all  cases  where  the  ecclesiastical  judge  proceeds  in 
a  matter  out  of  their  jurisdiction,**  even  <*  though  the 
temporal  court  has  not  cognizance  of  the  matter  for 
which  the  libel  is  in  the  spiritual  court  ^  (which,  how- 
ever, is  not  the  present  case) ;  and  the  examples,  in  (F  2.) 
and  (6  S.))  of  cases  in  which  the  suit  in  prohibition  lies 
or  does  not  lie,  are  strongly  applicable  here.  The  argu- 
ment, that,  if  the  C^urt  has  a  general  jurisdiction,  its 
proceedings  cannot  be  interfered  with  by  prohibition  till 
after  sentence,  is  answered  by  the  judgment  of  theC!ourt 
in  Scammell  v.  Wilkinson  (a),  which  meets  this  cose^  if  the 
observations  of  Lawrence  J.    as  to  a  will  be  applied 
to  a  faculty.      And  in  Burder  v.  Vdey  {b)  Lord  Den^ 
nuin  C.  J.,  in  delivering  the  judgment  of  the   C^urt^ 
said :    <^  A  second  point  was  urged,  that  prohibition 
ought  not  to  go  from  this  Court  to  the  court  Christian; 
the  main  reason  being  that  the  latter  has  exclusive 
jurisdiction  over  the  subject  matter,  which  is  said  to 
be  purely  of  ecclesiastical  cognizance,  and  that  appeal 
lies  from  the  Consistory  Court  to  the  Court  of  Arches.*' 
^^  There  is  no  title  in  our  law  under  which,  if  we  look 
to  the  facts  appearing  in  the  several  cases,  more  con- 
fusion and  contradiction   may  be  found."     ^^  But  the 
principle  itself,  however  hard  to  apply,  is  clear.    It  is 
this ;  that,  if  any  inferior  court  will  entertain  a  suit 
which  appears  by  the  libel  in  the  outset,  or  is  shewn 
on  the  face  of  the  proceedings,  to  be  beyond  its  juris- 
diction, the  Courts  of  Westmin^er  Hall  have  no  discretion 

(a)  2  Eati,  552.  (6)  12jL^E.  233.  256. 
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to  award  or  refuse  the  writ,  but  are  bound  to  award  it"     -^«»  Series. 
And,  afterwards,  adverting  to  Gould  v.  Gapper  (a),  his  ' 


Lordship  says :  "  We  are  convinced  that  the  case  not  Hallack 
only  rests  on  authority  which  we  could  hardly  be  war-  The  UnWeriity 
ranted  in  disturbing,  but  is  founded  on  good  reason ; 
indeed,  that  it  flows  from  the  principle  of  prohibition, 
which  Blackstone  states  to  be  the  danger  of  a  different 
decision  of  the  same  rights  and  even  of  the  same  iden« 
tical  interests  by  different  courts ;  ^  an  impropriety,' 
be  observes,  ^  which  no  wise'  government  can  or  ought 
to  endure,  and  which  is  therefore  a  ground  of  prohi- 
bition.' "  The  argument  on  Full  v.  HtUchins  (fi)  and 
other  cases,  in  the  latter  part  of  the  same  judgment, 
shews  at  least  the  inclination  of  the  Court  against 
delay  in  the  application  of  this  remedy.  The  prin- 
ciples recognised  by  the  Court  of  Error  in  Veley  v. 
Burder{c),  as  to  granting  prohibition  where  the  Ec- 
clesiastical Court  has  the  general  jurisdiction,  agree  with 
those  laid  down  by  the  Court  of  Queen's  Bench. 

Sir  fV.  W.  FoUettj  in  reply.  No  authority  has  been 
cited  to  shew  that  prohibition  lies  merely  to  prevent  the 
granting  of  a  faculty.  Btdwer  v.  Hase  (d)  is  an  authority 
to  the  contrary.  And,  where,  upon  such  grant  being 
made,  this  Court  has  interfered,  something  more  than 
the  simple  allowance  of  a  faculty  has  been  in  question. 
It  was  so  in  Brabin  v.  Tredennick  {e) :  and  LangUy  v. 
Chute  {g)  (where,  however,  prohibition  was  refused),  was 
a  case  of  the  same  nature.  In  these  cases,  and  in  Byerley 
V.  Windus  (/i),  a  right  was  claimed,  and  proceedings 

(a)  5  -B«/,  345.  (6)  2  Cowp.  422. 

(c)  12  A.  {•  E.  265.  31 1.  et  seq.  (</)  3  Eaat^  217. 

(tf)  17  Fi/i.  Ah.  572.,  tit  Prohibitum  (G),  pi.  7.   S.a  bb  Brabin  and 
Tradum^i  Ceue,  Poph.  140.  and  as  Brabin  t.  Trediman,  2  RolL  Bep.  24. 
(jg)  Sir  T.  Bay.  246.  (*)  SB.^Cl. 
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Voiume  T,      were  being  taken  against  those  who  were  supposed  to 
1 04,1 

'___  infringe  it.     It  appears  from  ScammeU  v.  Wilkinson  (a) 


Hallace      xhdX^  even  if  the  spiritual  court  were  proceeding  to  do 
The  UniTenity  what  this  C^urt  considered  wrong,  a  prohibition  would 

cC  Cambeidgx* 

not  issue,  unless  the  thing  about  to  be  done  woold 
place  thie  civil  and  ecclesiastical  laws  in  conflict.  There 
a  suit  was  instituted  in  the  Prerogative  C^urt  to  obtun 
general  probate  of  a  will  executed  by  5.  P.,  a  feme 
covert,  under  a  power  enabling  her  to  dispose  by  will 
of  the  residue  of  her  husband's  personal  estate.  She 
made  the  will  in  his  lifetime,  survived  him,  and  made 
no  other;  that  will  disposed,  not  only  of  her  husband's 
residue,  but  of  all  the  estate  she  herself  might  die 
entitled  to ;  and  it  was  contended  that,  if  the  general 
probate  were  granted,  the  will  might  afiect  property 
acquired  after  the  husband's  death,  which  the  vrifey 
while  covert,  could  not  bequeath.  Lawrence  J ^  de- 
livering the  judgment  of  this  Court,  said :  ^^  Formerly, 
where  the  will  was  not  only  of  personalty,  but  also 
of  lands,  prohibition  used  to  be  granted  quoad  the 
lands."  ^^  But  that  is  not  so  done  now,  as  the  pro- 
bate as  to  the  lands  is  no  evidence  either  way,  being 
a  proceeding  coram  non  judice."  ^^  So  that  where  the 
matter  is  pardy  within  their  jurisdiction  and  partly  not, 
a  prohibition  may  be  granted  as  to  that  which  is  not, 
if  it  will  answer  any  purpose.  How  then  does  this  case 
stand?  As  to  the  will,  quoad  the  husband's  effects,* 
*^  a  limited  probate  or  administration  cum  scripto  an- 
nexo  may  be  granted ;  but  not  as  to  the  effects  acquired 
subsequent  to  the  husband's  death :  and  if  the  Eccle- 
siastical Court  should  grant  it,  it  will  not  be  in  vain,  as 
being  upon  the  face  of  it  a  proceeding  coram  non  judioe^ 

..  .  (o)  S  Eatt,  552. 
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as  in  the  case  of  lands,  and  therefore  the  prohibition     Nisw  Seria. 

1-841 
not  unnecessary.''    "On  the  face  of  the  proceedings,  1__ 


it  appears  that  the  Prerogative  Court  is  applied  to*  H^ttA^K 
lo  grant  a  probate,  which  will  give  to  a  will,  made  The  UnlTerrfty 
by  a  woman  during  her  coverture,  the  effect  of  a  will 
made  during  her  widowhood  and  discoverture.  And 
it  is  not  impossible  but  that  the  Ecclesiastical  Court  may 
in  this  case  grant  such  probate;  for,  by  the  civil  law,  a 
feme  covert  might  make  a  will,  and  so  she  might  by  the 
canon  law/'  But  in  the  present  case  it  is  not  to  be  ap-^ 
prehended  that  the  Ecclesiastical  Court  will  do,  or  could 
do  with  effect,  any  thing  contrary  to  the  common  law. 
No  question  is  raised  on  which  the  laws  are  at  variance; 
Several  things  are  asked  for  in  the  preisent  facfnlly,  some 
of  which  it  is  not  disputed  that  the  Ecclesiastical  Court 
may  lawfully  grant :  others  it  may  refiise.  No  right  is 
brought  in  question.  The  ground  of  application  to  pro- 
hibit is,  at  the  utmost,  that  the  University  have  made  anf 
excessive  request.  In  Burder  v.  Veley  {a)  the  ecclesiastical 
Judge  had  given  a  decision,  upon  argument,  in  fevour  of 
the  libel :  and  in  Veley  v.  Burder  {b)  Tindal  C.  J.  said : 
^  The  question  is,  whether,  the  spiritual  court  having  ad-* 
mitted  the  libel  of  the  churchwardens  to  proof^  that  is,-  in 
effect,  having  decided  upon  the  validity  of  such  rate,  the 
libel  itself  shewing  upon  the  face  of  it  that  the  rate  is  a  nul- 
lity at  the  common  law,  the  Queen's  writ  of  prohibition 
may  issue  ?  And  we  are  all  of  opinion  that  in  such  a  case 
the  writ  of  prohibition  well  lies."  Chesterton  v.  Fatiar  (c) 
is  not  distinguishable  from  this  case.  There,  and  in- 
Hall  V.  Maule  (d)j  the  objection  which  prevailed  was, 
that  the  Ecclesiastical  Court  did  not  appear  to  have 

(a)  12  A,  §•  E,  233.  (6)  12  A,  j-  E.  265.  310. 

\c)TA.^E.n^,  C<0  7  ^.  }  J?.  721. 
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Volume  7.      done  any  thing  in  the  suit     Here,  the  declaration  does 
|__  not  shew  that  any  question  has  yet  been  raised  in  the 


Hallacc      court  where  thb  suit  is  depending.     The  case  of  Che^ 
The  UniTeraitj  torton  V.  Farlar  (a)  is  the  stronger,  because  the  rate  there 

of  Cambudgi. 

was  ultimately  held  to  be  bad  (6). 

Cur.  adv.  vuU. 


Lord  Denman  C.  J*  now  delivered  judgment. 

This  is  a  demurrer  to  a  declaration  in  prohibition, 
upon  the  hearing  of  which  many  more  cases  were  cited, 
and  a  much  wider  range  of  argument  was  gone  into^ 
than  we  feel  it  necessary  to  notice  in  the  judgment  which 
we  are  about  to  give. 

The  declaration  discloses  that  the  church  of  Si.  Marjfs 
at  Cambridge  is  a  parish  church ;  that  the  greater  part 
of  it  has  for  four  or  five  centuries  been  occupied  by  the 
members  of  the  University,  but,  as  the  plaintiffs  allege^ 
unduly,  since  they  are  not  parishioners,  nor  occupiers  of 
any  house  or  houses  in  respect  of  which  they  claim  any 
prescriptive  right.  That  a  faculty  was  granted  by  the 
Ecclesiastical  Court  of  Ely  in  the  year  17S8,  but,  as 
the  plaintiff  allege,  illegally,  by  which  a  part  of  the 
nave,  called  the  Master  of  Arti  Pit^  and  the  north  and 
south  galleries,  were  appropriated  to  the  members  of 
the  University.  That  in  the  year  1819  the  University 
were  desirous  of  extending  the  Master  of  Arti  Pit  and 
the  galleries,  and  erecting  eight  new  pews,  four  on  each 
side  of  the  extension,  to  the  Master  of  Arti  Pit^  and 
also  two  new  pews  in  a  part  of  the  porch  of  the  church ; 
for  which  purpose  they  were  desirous  of  removing  the 

(a)  7  A.i  E.  718. 

(6)  FaHar  t.  OietterUm,  9  Mocn^s  Privy  Council  Cases,  3SO,     See 
(^esierton  t.  Faiiar,  1  Curt.  Ecc  Rep,  345. 
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organ  from  its  then  position  into  the  tower,  and  making     New  Serm, 
some  other  alterations.    The  declaration  also  discloses  * 


an  agreement  by  the  churchwardens  and  parishioners  h^llack 
that  these  things  should  be  done ;  but  alleges  that,  upon  Tii«  UniT«rrity 
application  for  a  faculty  to  the  Ecclesiastical  Court  at 
JEfyf  some  differences  arose  as  to  part  of  the  expense 
being  borne  by  the  parish,  and  as  to  the  appropriation 
of  one  of  the  proposed  new  pews  in  the  porch.  It  dis* 
closes  that  a  faculty  was  decreed,  but  never  actually 
granted,  for  making  the  proposed  alterations,  and  for 
appropriating  the  proposed  extensions  of  the  Master 
fjf  Arti  Pity  and  the  galleries,  to  the  members  of  the 
University.  That  the  alterations  were  accordingly  made 
at  the  expense  of  the  University ;  and  that,  in  the  'year 
1837}  the  University  obtained  letters  of  request  from 
the  Ecclesiastical  Court  at  My  to  the  Court  of  Arches^ 
and  prayed  in  the  latter  Court  for  a  faculty  confirming 
the  alterations,  and  appropriating  the  extensions  to  the 
members  of  the  University.  It  then  alleges  that  cita- 
tion issued  from  the  Court  of  Arches  to  the  perpetual 
curate,  churchwardens,  and  parishioners  of  St.  Martfsy 
and  that  the  plaintiffs  appeared  and  petitioned  against 
the  faculty.  The  petition  is  set  out,  the  answer  of  the 
University,  and  the  reply  of  the  plaintiffs. 

Upon  these  documents  the  facts  above  set  forth  ap- 
pear uncontradicted;  other  facts  are  disputed;  but 
they  are  none  of  them  of  an  exclusively  temporal  nature ; 
neither  do  they  appear  to  be  in  themselves  very  import- 
ant 

The  declaration  then  states  that  the  cause  is  pending 

and  being  proceeded  with  in  the  Arches  Court.    Where^ 

fcrcy  and  because  the  granting  of  suck  a  licence  orjacidty 

as  that  prayed  for  by  the  said  Chancellor,  &c.,  is  not  the 

VOL.1.   N.S.  S  8 
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Foj^r.  no^i^t  0/ eccl,«astical  cognizance  and  Jurisdiction,  iim> 
plaiiitiffi  pray  the  judgment  of  this  Court,  and  that  her 

Hallack  Majesty's  writ  of  prohibition  may  issue. 
Ib(»  Uoiveraity       Xo  this  declaration  there  b  a  general  demurrer* 

of  Cakuuooi.  ^ 

Now  it  appears  that  the  faculty  prayed  for  has  two 
objects.  First,  the  confirming  alterations  in  the  churdi 
made  by  the  University  by  agreement  with  the  parish^ 
ioners ;  and,  secondly,  the  appropriating  the  extensioni 
to  the  members  of  the  University.  It  is  not  pretended 
that  the  granting  a  faculty  as  to  alterations  in  a  chttrch» 
and  as  to  the  distribution  of  seats  in  general^  is  qot 
matter  of  ecclesiastical  cognisance;  neither  is  it  pre- 
tended that  there  is  any  thing  objectionable  in  the 
faculty  now  prayed  for,  so  far  as  the  first  olject  of  it 
goes.  The  whole  objection  rests  upon  the  second  ob^ 
ject;  and  cases  are  cited  to  shew  that  a  fiicul^  apprc^ 
priating  a  pew  to  a  man  and  his  heirs  is  bad ;  that  it 
cannot  be  granted  except  as  annexed  to  the  occnpatioa 
of  a  house  in  the  parish ;  and  that  no  person  can  claim 
a  pew  in  respect  of  a  house  out  of  a  parish,  except  by 
prescription.  Therefore  it  is  said  this  faculty  asks  too 
much ;  it  asks  that  which  cannot  be  legally  granted  in- 
any  view  of  the  case,  that  which  the  Ecclesiastical  Court 
has  no  jurisdiction  to  grant ;  and  therefore  this  Court  is 
called  upon  to  prohibit  the  Ecclesiastical  Court  from 
entertaining  the  suit  for  the  faculty  altogether. 

This  is  obviously  premature.  This  Court  has  no 
power  to  prohibit  the  Ecclesiastical  Court  from  grant- 
ing a  faculty  to  confirm  the  alterations  which  have  been 
made;  the  suit,  therefore,  must  proceed  quoad  them, 
in  order  that  the  Ecclesiastical  Court,  within  whose* 
proper  jurisdiction  that  matter  is,  may  determine  whe- , 
ther  the  faculty  shall  be  granted  or  not    With  respect 
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to  the  other  object  of  the  feculty,  assuming,  for  the  sake     NewSMit. 

1841. 
of  the  argument,  that  the  extensions  cannot  be  legally       ' 


appropriated  as  prayed,  and  also  assuming  that  a  pro-      Hallack 
hibition  will  lie  in  respect  of  an  application  ex  gratis*  TTie  UniTcrsity 

^  .  .  ®  of  CAMBftlDQI, 

for  a  faculty  before  it  is  grapted  (which  is  by  no  means 
a  dear  point),  still  we  lure  not  to  presume  that  the  Ec- 
clesiastical Court  will  not  takb  care  to  limit  the -feculty 
(if  any  be  granted)  to  those  objtets  which  may  be  legally 
embraced  in  it 

The  case  of  Byerley  v.  Windus  (a),  which  appears  the 
nearest  in  point  to  the  jpresent,  was  decided  entirely 
upon  the  ground  that  an  issue  was  raised  in  the  Eccle^ 
siastical  Court  upon  a  question  of  fiu^t  which  could 
only  be  tried  by  a  jury  in  the  temporal  court.  In  the 
present  case  no  temporal  right  is  in  issue ;  and  nothing 
is  attempted  to  be  drawn  from  the  temporal  courts  ad 
aliud  examen. 

We  are  therefore  of  opinion  that  the  declaration  does 
not  shew  any  sufficient  grounds  for  the  writ  of  pro- 
hibition, and  that  judgment  must  be  given  for  the 
defendants. 

Judgment  for  defendants. 

(a)  5  A  jr  C,  1. 
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Voluwte  L. 
1841. 


Monday,         The    Queen   against   Ledgard    and    Others, 
"^^  Mayor,   Aldermen,  and  Councillors  of  the 

Borough  of  Poole. 


The  Court  wUl  TDOBERT  HENNING  PARR^  having  been  dis- 
turn  to  a  pe-  missed  frooi  the  office  of  town  clerk  of  the  borough 

duZ^MbS^  and  town  and  county  of  Poole^  after  the  passing  of  stot 
^^^]o  5  &  6  fK  4.  c.  76^  claimed  compensaUon,  which  the 
STwritTil^  corporation  awarded  him  to  the  amount  of  45002^ 
^iHh  ^'^^  giving  the  bond  of  the  mayor,  aldermen,  and  burgesses, 
ftustrated.         according  to  sect  67  of  the  act,  for  payment  of  the 

Oo  minda-  ^  .      i*      i 

muf  to  the  principal  by  instalments,  and  interest,  ^^  out  of  the  funds 
TO^I^^db^-  of  the  said  borough"  (a).  The  first  two  instalments 
bodycorpo-  *"^d  interest  thereon  being  unpaid,  to  the  amount  of 
SSke'lf^*^  1668/.,  this  court,  in  Triniiy  term  1839,  made  a  rule 
rough  nte  for  absolute  for  a  mandamus  calling  upon  the  mayor,  alder- 
paying  insul-  men,  and  buriresses  to  "  enforce  payment  of  the  existing 

meats  on  a 

bond  executed    borough  rates  of  the  said  borough,  or  make  and  cause 

(under  ttat. 

5  &  6  IT.  4.  c.  76.  f.  67.)  in  their  name,  no  return  being  made,  a  peremptory  mandamus 
issued,  which  was  disobeyed,  and  an  attachment  was  then  moved  for  against  the  nugfor, 
aiderment  and  burgetteu  llie  peremptory  writ  had  been  served  on  the  mayor  and  semal 
aldermen  and  councillors.  Held  that  (assuming  the  motion  to  be  in  other  respecu  main* 
tainable)  an  attachment  including  the  burgesses  in  general  could  not  be  granted;  and 
tiie  Court  discharged  the  rule,  though  the  prosecutor  oflfered  to  confine  it  to  those  putics 
who  had  been  served  with  the  wriL 

A  mandamus  to  pay  instalments  on  such  bond,  by  enforcing  payment  of  the  present 
borough  rate^  or  laying  a  new  one,  is  bad,  unless  it  shew  that  the  corporation  has,  or  pro> 
fcsses  to  have,  no  other  means  of  payment ;  for  the  prosecutor  u  not  to  select  the  fund  out 
of  which  payment  shall  be  mada. 

This  objection  is  not  too  late  on  motion  for  an  attachment  for  disobeying  a  perempCoiy 
mandamus  to  pay  or  make  a  new  rate, 

(a)  See  The  Attomey'General  ▼•  Thi  Corporation  of  Pook,  8  JTseii, 
19a ;  Sama  r.  iSbm^  4  2fybu  4[  C  17* 


IV.  VICTORIA.  817 

to  be  collected  another   borough  rate    for  the  said     New  Series. 
1x)rough,  and  with  tlie  same  to  pay  to  the  said  Bobert 
Hermit^  Parr  the  said  first  and  second  instalments*     The  Qvuv 
with  the  interest '^  &c  Ldmabo. 

The  mandamus  issued,  Mmf  25th,  18S9.  A  return 
was  made  by  seven  members  of  the  town  council,  stating, 
in  substance,  that  on  October  11th,  18S9,  two  of  them 
had  made  and  seconded,  and  the  rest  had  supported,  in 
the  town  council,  a  motion  that  measures  should  be 
taken  for  laying  a  borough  rate  in  order  that  the  council 
might  be  prepared  with  an  answer  to  the  mandamus ; 
which  motion  was  opposed  by  the  rest  of  the  council, 
and  lost  The  Court  quashed  this  return  on  motion 
(November  25th  1839),  the  parties  consenting;  and  a 
peremptory  mandamus  was  awarded.  This  writ,  di* 
rected  to  the  mayor,  aldermen,  and  burgessdi,  recited 
the  giving  of  the  bond  and  its  condition ;  the  defaults 
in  payment;  applications  made  to  the  mayor,  alder* 
men,  and  burgesses  to  pay  the  instalments  and  in- 
terest, and  to  enforce  payment  of  the  existing  borough 
rates,  or  makie  and  cause  to  be  collected  another  bo* 
rough  rate,  and  with  the  same  to  pay  &c. ;  neglect  and 
refusal  by  them  to  pay,  or  to  enforce  or  make  and 
cause  to  be  collected  &&;  and  that  1668/.  remained 
unpaid ;  and  it  concluded :  <<  we,  being  willing  **  &&» 
*<  do  peremptorily  command  you  the  said  mayor,  alder- 
men, and  burgesses  of  the  said  borough,  firmly  enjoin- 
ing you,'  that  immediately  after  the  receipt  of  this  our 
writ  you  do  enforce  payment  of  the  existing  borough 
rates  ^  &c.  (as  in  the  mandamus),  **  or  make  and  cause 
to  be  collected  "  &c«,  <^  and  with  the  same  to  pay  **  &C., 
together  with  the  interest"  Sec,  'Mest  by  your  default 
the  same  complaint  should  be  repeated  to  us*    And 
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how  ycfii  shall  htivie  executed  this'our  writ  make  known 
lo  us  at  Weitminster^  on  Saturday  the  25th  day  of 
January  next,  then  returning  to  us  this  our  said  writ 
And  this  you  are  not  to  omit  -Witness''  Sec.  This 
writ  was  peiisonally  served  on  the  mayor,  four  of  ihe 
aldermen,  and  seventeen  of  the  councillors. 

In  Hilary  term,  1340,  the  mayor,' aldermen,  and  bur* 
gesses  filed  a  return  to  the  peremptory  mandamus. 
The  return  stated  that  some  part  of  the  arrear  had  been 
paid  to  Parr^  and  that  a  borough  rate  had  been  made^ 
but  not  collected  by  reason  of  the  inability  of  the  inhabit 
tants ;  with  other  allegations,  which  it  is  unnecessary  to 
set  forth.  A  role  was  obtained  in  die  saiiie  term 
{January  29th),  calling  upon  the  mayor,  aldermen,  and 
burgesses  to  sliew  cause  why  the  return  should  not  be 
taken  off  the  file,  and  why  an  attachment  should  not 
issue  c^inst  them  for  their  contempt  in  not  obeying  die 
peremptory  mandamus;  on  notice  of  the  rule  to  be 
given  to  thiem  in  the  meantime.  The  rule  was  grounded 
on  an  affidavit  stating  service  of  the  peremptoiy  writ  on 
the  mayor,  &c.,  as  above  mentioned.  In  Easter  term 
{May  12diX  1840, 


Crawder  shewed  cause.  [Lord  Denman  C  J.  How 
can  (!here  be  a  return  tb  a  peremptory  mandamus? 
The  Writ  doeis  not  call  upon  you  to  shew  cause.]  The 
corporation  desire  to  shew  what  they  have  done,  and 
that  money  cannot  be  obtained.  {Pattesam  J.  We 
never  can  allow  a  return.]  Then  as  to  the  other  part 
of  the  riile.  Ah  attachment  should  be  against  indivi* 
duids  by  name :  here  it  is  moved  for  against  the  mayor, 
iddermen,  and  burgesses.  IPatteson  J.  It  should  issue 
against  'di<^  ofdy.  who  bad  disobeyed-     Lord  Def^ 
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man  C;  J.    Where  no  return  is  nuule^  a  peremptory     New  Seriet. 

mandamus  issues  against  those  persons  to  whom  the  _^ .*  ,^ 

mandamus  was  directed;  but  it  should  seem  that  an  TbeQomr 
flttachment  ought  to  be  granted  oidy  against  those  par-  LiMAto. 
ticubr  persons  who  refuse  to  pay  obedience.  Here 
the  attachment  is  moved  for  against  the  whole  body: 
whereas*  the  governing  body  is  only  the  town  coun- 
cil (a).  LittledaU  J.  How  is  the  sheriff  to  execute 
an  attachment  against  the  ^*  mayor,  aldermen,  and  bur- 
gesses?"] 

Erie  and  Ball,  contrd.  The  prosecutor  seeks  for  an 
attachment  against  those  only  upon  whom  the  writ  was 
served.  But  there  is  nothing  unreasonable  in  moving 
for  an  attachment  against  the  body  corporate,  the  bond 
being  executed,  and  the  return  made,  by  them.  \LitUe* 
dale  J.  Your  attachment  would  go  against  all  the  in- 
habitants who  were  burgesses,  even  the  working  people. 
"Patteson  J.  The  burgesses  cannot  inteifere  with  what 
is  done  under  the  mandamus.] 

Lord  Denman  C  J.  It  is  common  justice  that, 
where  individuals  are  to  be  charged  with  contempt 
and  threatened  with  attachment,  they  should  have  the 
opportunity  of  exculpating  themselves.  Here  the  pro- 
secutor moves  against  the  whole  corporation^  and  then 
proposes  to  select  particular  parties  against  whom  he 
shall  proceed.  If  the  town  council  have  decided  not  to 
obey  the  writ,  that  might  be  primfi  facie  evidence  on  a 
motion  against  all  of  them  ;  but,  however  that  may  be, 

■  ■ 

(«>  Sie  R€x  V,  CAurchwardeHi  omd  Overfp^rt.  of  Salop,  ButU  N.  B) 
SOI. 
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the  present  application^  which  includes  the  bargeasesi 
cannot  be  supported. 

LiTTLEDALEy  Patteson,  and  Coleridge  Js.  oao- 
curred. 

Rule  absolute  to  take  return  off  the  fik; 
rule  for  attachment  discharged. 

In  Trinity  XAvm^  1840,  a  rule  was  obtained  calling  on 
George  Ledgard^  the  mayor,  George  Hancock  and  three 
others  (all  named),  aldermen,  and  Babert  Slade  and 
several  others  (all  named),  councillors,  of  the  borough 
of  Pookf  defendants  in  this  prosecution,  to  shew  cause 
why  an  attachment  should  not  issue  against  them  for 
their  contempt  in  not  obeying  the  peremptory  man- 
damus ;  on  notice  to  be  given  to  them  respectively.  In 
the  same  term  (a), 

Crowder  and  Cockbum  for  some  of  the  defendants, 
and  Darstam  for  the  rest  (including  the  mayor),  shewed 
cause,  and  took  a  preliminary  objection  to  the  man- 
damus. The  writ  requires  the  mayor,  aldermen,  and 
burgesses  to  enforce,  or  to  make  and  collect,  a  borough 
rate ;  but  this,  by  stats.  5  &  6  JF.  4.  c.  76.  s.  92.,  and 
7  ^.  4.  &  1  Vict.  c.  81.  5. 2.,  is  the  function  of  the  town 
council  only,  to  be  exercised  where  they  find  the 
borough  fund  deficient ;  and  the  burgesses  are  not  all 
councillors.  With  the  corporations  prior  to  stat.  5  & 
6  W.  4.  c.  76.  the  case  was  different :  in  those  a  govern- 
ing body  acted  in  the  name  of  the  whole  :  now  there  are 
different  bodies  in  the  corporation,  having  their  respective 
offices  prescribed.    [Patteson  J.    By  sect.  6  the  body 

(a)  June  16th.   Before  Lord  Dentnan  C  J.,  Littledale  and  PaUaon  Ju 
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corporate  is  made  capable  of  acting  *<  by  the  connciL'']     Hew  8brie$. 

That  is  where  an  act  of  the  whole  body  is  to  be  done» 

A  mandamus  should  *^  be  directed  to  those^  and  to  those    '^^  Qobmu 

only  that  are  to  obey  the  writ  :**  per  Powell  J.  in  Be* 

gifia  v.  TAe  Mayor^  Sfc  of  Hereford  (a).    The  objection 

18  not  too  late,  the  proceeding  being  a  criminal  one,  in 

which  strictness  ought  to  be  observed^  and  the  defect 

appearing  on  the  face  of  the  writ  (6). 

Erle^  with  whom  was  Ball^  contra.  The  town  coun- 
cil are  only  a  committee  acting  for  the  mayor,  aldermen, 
and  burgesses,  who  have  given  their  bond,  and  are 
called  upon  to  satisfy  the  condition.  The  debt  and 
duty  are  their's.  Sect.  6  of  stat.  Bi^B  fT.  4.  c.  76. 
shewd  that  they  act  by  the  council.  And  it  would  be 
inconvenient  if  writs  of  mandamus  were  directed  to  the 
town  council,  which  is  a  varying  body,  instead  of  the 
corporation,  which  is  permanent.  [Lord  Denman  C.  J. 
We  had  better  go  into  the  case.] 

Counsel  were  then  heard  on  the  merits  of  the  applica- 
tion]; and  it  was  contended  that  a  rate  for  the  purpose 
specified  in  the  mandamus  would  be  retrospective,  and 
therefore  bad.  Woods  v.  Reed  (c),  and  stat  7  H^.  4.  & 
1  Vict.  c.  81.  s.  2.,  were  referred  to. 

Cur*  adv*  vuU* 

Lord  Drnman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  a  bond  was  executed  by  the  corporation^ 

(a)  9  SaUc.  701. 

(6)  Cockbum  referred  to  an  obaenration  of  Um  Court,  made  on  the  day 
on  which  this  case  was  argued;  probably  in  Eegbia  t.  The  Endem 
Couniies  BaUway  Company^  \Q  A,  j*  E»  531.     See  pp.  5S5'^S9» 

(c)  2  Af.  <•  r.  777.^ 
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Vokime  /•'.     toMy  (lie  pfoseeutor  a  ram  of  more  than  4000li  by  fai« 
2341, 
^ ^__  stalments.   An  aodon  was  brought  upon  it,  and  jndgneot 

TbcQunv  gii^en  for  the  plafalliff  (aX  ^o  payment  being  madei 
hsDQMMti  a  mandamns  issued  tk>  the  coqporation  to  pay  out  of  the 
existing  rate^  orto-  Impose  a  new  rate.  To  tfiis  a  Fa- 
turn  was  made soutlerly  inapplioable  and  absurd^  Aat 
it  was  summarily  quashed  on  motion,  and  might  pro* 
periy  have  exposed*  those  ytho  rigned  it  to  process  of 
contempt. 

•  Hereupon  a  peremptory  mandamus .  was  awarded ; 
and  to  this  also  a  retlim  was  made.  Tins  was  not  pei^ 
mitted  to  be  argued,  no  return  to  a  peremptory  man* 
damns  being  under  any  oireumstances  receivable. 

The  peremptory  mandamus  was  still  not  obeyed:  and 
for  diis  disobedience  the  corporation  is  said  to  be  in 
contempt;  and  a  ntle  for  an  attachment  against  then^ 
obtained  on  very  long  affidinrits,  and  opposed  by  others 
of  equal  length,  was  fully  argued  before  us. 

We  can  take  no  notice  of  the  political  movements 
which  have  agitated  the  town  of  Pot^^  in  this  late  stage 
of  the  probeeifings.  No  other  question  can  now  be 
raised,  than  whether  the  mandamus  itself  is  good  in 
law.  The  disobedience  is  folly  proved,  and  not  denied. 
But  any  objections  to  its  validity  may  still  be  taken.  If 
they  had  been  pointed  out  before  and  held  fiual,  we 
should  have  been  bound  to  abstain  from  enforcing  it, 
and  cannot  now  issue  an  attachment  if  the  writ  itself  be 
vicious.  Now  it  recites  the  bond,  and  that  two  instal- 
ments are  due  and  unpaid,  and  that  frequent  applica- 
tions have  been  made  to  the  mayor,  aldermen^  and  bur- 
geisses  to  pay  the  same,  and  to  enforce  payment  of  the 
existinig  borough  rate,  or  to  make  and  cause  to  be  col- 

(a)  Bj  definilt. 
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lectod  another  lyte;'  but  that,  notwithstanding)  a  great     New  Smei, 

part  of  the  two  in«talinent6  is  still  unpaid.    It  then  pro-  ^^ * 

ceeds  to  peremptorily  command  the  isaid  mayor,  alder-  1^  Qork 
men,  and  burgesses  to  enforce  payment  of  the  existing  Ledoakd. 
nte,  or  to  impose  another,  and  with  the  same  to  pay 
those  instalments  to  the  proseciutor. 
'One  ob^eetioD  arose  from  the  Municipal  Reform  Act, 
which  enables  the  town^council  ohly  to  make  rates,  and  was 
Aerefore  said  to  render  them  alone  responsible  to  the 
law  for  improperly  reftising-  to  make  them.  The  answer 
given  was  that,  in  that  ^respect,  they  represent  the  cor- 
poration, and  the  c6rp<Mratiota  must  be.  called  upon  to  do 
all  acts  necessary  for  the  performance  of  their  corporate 
(unctions,  though  the  duty  in  particular  cases  may  be 
thrown  on  some  sections  of  the  general  body.  But  we 
do.  not  find  it  necessary  to  discuss  this  objection, ,  be- 
cause another  was.  pointed  out  to- which  no  answer  can 
be  given.  It  arises  in  the  mandatory  part  of  the  writ, 
which  does  not  simply  enjoin  payment,  leaving  the  cor- 
poration to  apply  the  necessary  means,  but  specifies  the 
means  by  which  payment  is  to  be  obtained,  leaving  no 
option  of  resorting  to  any  other.  No  reason  is  assigned 
for  requiring  payment  out  df  the  present,  or  any  future 
rate,  more  than  by  the  application  of  any  other  fund 
which  the  corporation  may  possess.  By  the  clause,  66, 
of  Stat  5  &  6  ^.  4.  c.  76.,  enacting  compensations, 
they  are  to  be  paid  out  of  the  borough  fond,  not  out  of 
Abi  portion  of  it  which  consists  of  rates ;  nor  is  there 
any  allegation  in  the  mandamus  that  the  corporation 
have  no  other  fond  from  which  the  payment  may  be 
drawn,  or  have  excused  themselves  by  reason  of  a  defi- 
ciency of  these  rates  alone.  Nothing,  then,  appears  to 
jostifytbe  prosecutor  in  aelecting  the  particidar  mode 
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of  raising  firnds  for  the  payment  of  his 
and  his  writ  is  misconceived  in  its  most  important  danse. 
It  follows  that  we  should  not  be  justified  in  enforcing 
obedience  to  it  by  attachment. 

It  was  laid  down  that,  after  a  return  made,  no  otgec* 
tion  can  be  taken  to  the  writ,  in  the  case  of  Rex  v.  The 
Mayor  and  Corporation  (^  York  (a) ;  but  this  cannot  now 
be  considered  as  law,  this  Court  having  in  numerous 
cases  permitted  such  objection  to  prevail  where  a  return 
has  been  argued.  Rex  v.  The  Margate  Pier  Com^ 
pa9y{b)  is  clear  on  this  point,  and  also  an  authori^ 
expressly  showing  that  the  objection  to  the  present  writ 
is  a  good  one. 

Rule  discharged* 

(a)  5  T.  iZ.  66. 

(6)  SB,^  AUL  saa  See  alto  RegM  ▼.  IHweU^  ant^  p.  358.;  JU- 
gjina  ▼.  Zendattf  ant^  p.  366. ;  Rex  ▼.  The  Churdi  Tnuteet  ef  SU  Bi»- 
croiy  %A.^E,  535. ;  Rat  ▼.  Same^  6  A,  ^  E,  314, 


Monday,         THc  QuEEN  agatfist  THc  Justices  of  the  West 
"^  Riding  of  Yorkshire. 

(In  the  Matter  of  Bastow.) 


Under  slat  5  &  QSYRG.A*  Leodn  obtained  a  rule,  in  last  Michaelmas 

6  IT.  4.  c  5a       >3 

<f.  44.  105.,  no  term,  calling  upon  the  justices  of  the  West  Riding 

appeal  lies  to 

quarter  sesMons  to  shew  cause  why  a  maudamus  should  not  issue,  com* 

Wance  of  the  manding  them  to  enter  continuances,  and  hear  the  ap- 

couiS^iu'pe^  peal  of  Cowling  Ackroyd  against  the  allowance  of  the 

aessions.  accounts  of  Abrom  Bastow.  late  surveyor  of  the  hiffh* 

Where  the  '  ^  * 

justices  in  petty 

sessions  had  allowed  accounts  which  were  complained  of,  but,  as  they  themselTes  depoaedt 
had  not  entered  fully »into  tbe  case,  under  the  impression  that  an  appeal  ]ay  to  the  quaitar 
sessions,  and  that  the  case  invoWed  important  questions  d  law,  thu  Court,  after  deciding 
that  no  such  appeal  lay,  reftised  a  mandamus  to  the  petty  scHiooi  to  reyiew  the  allow* 
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ways  for  the  township  of  Cheat  HorUm  in  the  parish  of    New  Series. 
Bradford.  ^^^^' 


The  affidavits  stated  that  Basicm  appeared  before     '^^  ^°'*' 
three  justices  at  a  special  session  for  the  highways  The  Justices  of 
on  S7th  May  1840,  to  exhibit  his  yearly  accounts;       Riding, 
when  Ackrqyd  objected  to  certain  items.    The  magis- 
trates allowed  the  items :  but,  as  two  of  the  magistrates 
themselves  and  Ackrqyd  deposed,  they  did  not  enter 
folly  upon  the  case,  nnder  the  impression  that  an  appeal 
lay  to  the  quarter  sessions,  and  that  some  important 
questions  of  law  were  likely  to  arise.    The  appeal  was 
entered  at  the  July  sessions,  and  adjourned;  and  it 
came  on  to  be  heard  at  the  last  October  quarter  ses* 
saons;  when  the  sessions,  being  of  opinion,  upon  argu- 
ment, that  no  appeal  lay  to  them,  dismissed  the  appeal* 
Ackrqyd  made  an  affidavit  of  merits. 

In  last  Xerm  (a), 

Wightman^  Bainesj  and  PasUey  shewed  cause.  Under 
Stat.  5  &  6  )^.  4*  c.  50.  no  appeal  lies  to  quarter  sessioqs 
against  the  allowance.  Stat  13  G.  S.  c.  78.  5.80.  gave 
no  appeal  against  the  allowance  of  a  surveyor's  ac-» 
counts  under  sect  48  ;  Bex  v.  The  Justices  of  the  West 
Biding  of  Yorkshire  (b)^  Bex  v.  Mitchell  {c).  Now 
sect  80  of  that  statute  does  not  diffisr  substantially  from 
sect  105  of  Stat  5  &  6  ^.  4.  c.  50.  In  each  clause  the 
appeal  is  limited  to  cases  **  for  which  no  particular 
method  of  relief  hath  been  already  appointed.**  [Co/^- 
ridge  J.  The  clause  last  mentioned  provides  for  a  notice 
to  the  surveyor :  that  looks  as  if  it  was  contemplated  that 

(a)  JamuKHf  28th»  184K    Before  Loid  Denmm  C.  X,  LUiledale, 
Piaiiemmf  and  Coleridg9  Ju 

(b)  6T.S.  629.  (c)  ST.M.  701. 
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*___  appeal.]     That  is  with  a  view  to  other  parts  of  the  adi 


TheQoiiN  regulating  the  duties  of  surveyors,  as  sects.  40.  46.9 
The  Justices  of  which  impose  penalties.  In  $  CkiUt/s  Bunts  Juttkif 
*"   Riding.       152.  (ed.  28.),  Highways  in  General^  XX1V.»  it  is  su^ 

<*  The  right  of  appeal  under  the  iabove  105tb  section  of 
the  5  &  6  ^.  4.  c.  50.,  is  confined  to  those  cases  wbttc 
no  other  method  of  relief  is  provided;  therefore,  no 
appeal  lies  against  the  allowance  of  the  surveyor's  to- 
counts,  for  in  this  case  relief  is  provided  by  the  44ith 
section:''  and  Rex  ▼.  The  Justices  of  the  West  Bidb^ 
<f  Yorkshire  (a)  and  Rex  v.  Mitchell  {b)  are  cited< 
Sect.  44  of  Stat  5  &  6  fT.  4.  c.  50.  gives  practically 
the  same  relief  as  was  formerly  given  by  sect  48  of 
Stat  18  6.  8.  e.  78.  IQJeridge  J.  There  is  diis  dit 
ference,  that  by  sect  44  of  stat  5  &  6  W^.  4.  r.  5(K  the 
accounts  are  laid  before  the  special  sessions  in  the  first 
uistance;  whereas  by  sect  48  of  stat  18  G.  8.  c78. 
they  were  first  laid  before  a  single  justice,  and  he,  if  he 
thought  fit,  postponed  the  allowance  or  disallowance  to 
the  special  sessions.  By  the  present  act,  there  is  no 
appeal  at  all,  unless  it  be  to  the  quarter  sessions.]  By 
the  former  act  no  one  could  bring  the  case  before  the 
special  sessions  except  the  single  justice;  so  that  there 
was  no  more  of  an  appeal  there  than  under  the  present 
act  The  petty  sessions  have,  in  fact,  greater  power 
than  the  quarter  sessions;  for  they  can  examine  the 
surveyor  himself  upon  oath,  by  sect  44,  which,  accord^ 
ing  to  the  principle  of  Rex  v.  Wobum  (r),  the  quarter 
sessions  cannot  do.  Regina  v.  Stock  {d)  shews  that  powef 
to  appeal  must  be  given  by  express  provision. 

(a)  5  T.  R.  629.  (6)  5  T.  -R.  701. 

(c)  10  JBuMi,  S9S.  (d)  S  J,'4^  E.  405.    ' 
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':  Siarkie  and  Sir  G^A»  Lemihi  confr^  dTbe  decifiont     Ntm.SenA 
on  statflSG.  S.  r.78.  do  not. apply Mbedisttnctibna       ^^^* 


between  the  two  acts  baye  hoea  pcnnfed  out  from  iha     ^^  Quuv 

bench.    Under  sect.  44  of  ihe  present  act  there  Is  ikk  Hm  JiMticet  of 

appeal  to  any  one;  therefore  no  particilar. method  1  of       QkKngw 

relief  ia  given  so  as  to  bring  the  case  within  the  ex- 

eepdon  in  sect  105.    Tie  petty  sesakms  here  have  ori«^ 

ghud  jurisdiction;  but  th^  had  not  nnder  the, former; 

act ;  Bex  v.  J%e  Justices  <^ SomeneUkite(fl\' Bex  v.  TKif 

Justices  cf  the  North  Biding  of  Yorkshire  (i).    Sect  44 

of  the  present  act  contains  no  poovision  for  compellinf^ 

the'  surveyor  to  give  up  his  bodes  (c) :  but  sect  48  of 

diA  former  act  di^  which  was  relied  on^  in  Bex  ▼•  The^ 

Justices  if  the  West  Biding  cf  Yorkshire  {d)  and  Bex  v. 

Mitchell  {e)j  as  shewing  that  the  proceeding  ai  qpecial 

sessions  was  intended  to  be  final.    No  stress  can  be  laid 

on  the  circumstance  that  the  appeal  is,  by  sect  .10!5,  only 

against  die  order,  &C.,  of  <<  any  justice  or  other  person." 

The  interpretation  clause^  sect  5,'  extends  iliat  to  die 

plural  number ;  and,  under  sect  Ml,  where  penalties; 

are  Recoverable  before  two  jusdces,  it  isr  dear  that  an: 

appeal  to  quarter  sessions  wodld  Btill  lia 

■        Cur^  ado.  vult: 
•  •  •      •.»       \ « 

Lord  Denman  C.  J.,  in  the  same  term  (Rbruary. 
1st),  delivered  the  judgment  of  the  Court 

The  question  in  this  case  is,  whether  an  appeal  lies  to* 
die  court  of  general  or  quartet  sesdioils  under  the- 
t05tb  seedon  of  stat  5  &  6  WA.  c%  50.  against  die  allows' 
tmet  of  the  accounts  of  the  surveyor  of  highways  by  die' 
special  sessions,  under  the  forty-fourth  setfdoti  of  the' 


'                                                             \        1 
-   •        •       «                   .'                       .            • 

'    '         t-y  .■..'..:*.  '.^  J'-'    ' 

(a)  5B.  4*  C.  816. 

(b)  GB.iC.  152. 

(c)  But  aee  sect.  42. 

(tf)  5T,  It.629. 

(e)  i  T.  a  70L 

.*;'..  »i\  .  i     ..   'Ji) 
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r^km§  L      same  act    It  had  been  already  determined,  in  die  case 
^^^^'       ce  Bex  v.Tke  Justices  of  the  West  Biding  qfYorhkire  {a). 


The  Q^nMM  ^q  j  jggjg  y.  MitcheU  (&)  in  the  same  volume  (whidi  is 
The  JiMiioM  of  Ae  same  case),  that  no  such  appeal  lay  under  the  pnn 
BidiDs.       Tisions  of  Stat  IS  G.  S.  c.  70*  «s.  48.  80. 

Under  that  act  the  accounts  were  first  to  be  taken  to 
ofi«  justice,  who  might  either  allow  them  or  refer  them 
to  the  special  sessions ;  whereas,  under  the  present  ac^ 
they  xure  to  be  laid  before  the  special  sessions  in  the  fint 
instance:  but  this  difierence  is  of  no  importance;  for  we 
find  that  case  decided,  not  upon  the  ground  that  the 
special  sessions  was  as  it  were  a  court  of  appeal,  but 
principally  on  the  ground  that  the  provision  made  for 
the  surveyor's  handing  over  the  accounts  after  they 
should  have  been  setded  and  allowed  by  the  spedal 
sesttons  showed  that  the  legislature  did  not  intend  the 
general  appeal  clause  to  apply. 

A  similar  provision  is  to  be  found  in  the  forty-second 
section  of  the  present  act,  and  afibrds  the  same  reason 
against  the  appeal :  in  addition  to  which,  the  forty-fourth 
section  of  the  present  act  expressly  provides  for  an 
appeal  by  any  rate-payer  to  the  special  sessions,  and 
gives  the  justices  there  power  to  examine  the  surveyor 
upon  oath:  but  the  105th  section  (the  appeal  clause) 
gives  no  such  power :  i^  therefore,  an  appeal  lay  from 
the  spedal  to  the  general  or  quarter  sessions,  the  de« 
dsion  of  the  former  might  be  reversed  by  the  latter,  by 
reason  of  the  necessary  exclusion  of  that  very  testimony 
which  the  legislature  has  empowered  the  former  to  re- 
ceive, a  consequence  which  we  cannot  suppose  to  have 
be^i  contemplated. 

The  circumstance  of  a  notice  to  the  surveyor  being 

(«)  5  r.  JL  SSa.  (h)  5  .2*.  M.  701. 
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required  by  the  ^peal  clause  presents  no  difficulty,  be-     New  Series. 
cause  there  are  many  provisions  in  the  act  respecting  * 


things  to  be  done  by  the  surveyor  and  justices,  as  to    Tin  (^uv 
which  an  appeal  will  lie.  and  to  which  those  words  re-  The  Justices  of 
quiring  notice  to  the  surveyor  will  apply.  BidiDg. 

Adopting,  therefore,  the  decision  in  the  5th  volume  of 
the  Term  Reports  (a),  and  applying  the  principle  of  it 
to  the  present  case,  we  are  of  opinion  that  no  appeal 
lies :  and  this  rule  must  be  discharged  with  costs. 

Rule  discharged. with  costs. 

In  last  Easier  term,  Sir  G.  A.  Lewin  obtained  a  rule 
nisi  for  a  mandamus  commanding  the  three  justices 
who  allowed  the  accounts,  and  others  their  fisllows,  to 
review  the  allowance.  The  rule  was  drawn  up  on  read- 
ing the  affidavits  upon  which  the  last  rule  was  obtained. 

In  last  Easier  term, 

Baines  and  Pashley  shewed  cause  (6).  The  case  has 
been  already  heard  at  petty  sessions ;  and  this  court  will 
not  inquire  into  the  grounds  of  their  decision.  If  the 
justices  in  petty  sessions  had  refused  to  hear  (as  in  Rex 
¥•  The  Jusiices  of  Cumberland  (c) },  the  Court  might  have 
granted  the  mandamus;  but  they  will  not  do  so  where 
the  justices  have  professed  to  hear,  and  made  a  general 
adjudication;  Rex  v.  The  Jusiices  of  Cheshire  {d).  Rex  v. 
Firiesion  (e*).  Rex  v.  The  Jusiices  of  Carnarvon  (g).  Rex 

(a)  Rex  w.  The  Justices  of  The  ITesi  Biding,  S  T.  B.  6S9. ;  Bex  ▼. 
Mitchell,  5  T.  B.  701. 

(()  Afoy  6th.  Before  Lord  Denman  C.  J.»  Pattewn  and  Williams  Ja, 
Wightman  J.,  having  been  engaged  in  the  case  as  counsel,  took  no  part 
in  the  decision. 

(c)  4A.lrB.  695.  (rf)  8  -rf.  4"  E.  398. 

{€)  5  B.4:  Ad,  597.  (g)  4  B.  §r  ^f^'  86. 

VOL.  L    N.  S.  T  T 
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rohtme  L      V.  The  Ucennng  Magistrates  cf  the  Ward  cfFarringion 
^^^^'        WUh(mt(a\B€x\.Pratt{b).    The  appellant  himself  has 
The  QoBsw     acqoiesced  in  the  mistake  in  law :  he  cannot  now  set 
The  Jiuticei  of  aside  the  proceedings  on  the  ground  of  such  a  mistake ; 
BkUng.        BiJbie  v.  IjAmley  (c).     If  the  justices  themselves  are  to 
be  considered  as  promoting  this  application,  then,  sup- 
posing that  they  have  power  to  hear  again,  they  may  dd 
so,  if  they  think  fit,  without  a  mandamus;  and,  in  such 
a  case,  the  Court  will  not  grant  the  writ;  Regina  v. 
Gamble  {d)*    If  the  justices  have  no  such  power,  the 
Court  cannot  create  it 


Starkie  and  Sir  G.  A.  Lewin^  contra.  The  aflSdavits 
shew  that,  properly  speaking,  there  has  been  neither  a 
hearing  nor  that  which  professed  to  be  a  hearing :  the 
principle,  therefore,  admitted  on  the  other  side,  applies 
in  terms.  Unless  this  rule  be  made  absolute^  the  right 
of  complaint  given  to  rate-payers  dissatisfied  with  the  ac- 
counts by  sect  44  of  stat  5&  6  W.^.  c.  50.  will  be  totally 
defeated  in  this  instance.  [Lord  Denman  C.  J.  The  cir- 
cumstances of  this  case  would  make  us  wish  to  grant  a  rule 
absolute ;  but  we  doubt  whether  we  have  the  power.] 

Cur.  ado.  vulL 

Lord  Denman  C  J.  now  delivered  the  judgment  of 
the  Court 

We  think  we  have  no  power  to  issue  this  mandamus 
to  two  justices  to  hear  and  decide  on  the  allowance  of 
accounts,  they  having  already  done  so,  though  under  a 
mistaken  notion  that  an  appeal  lay  to  the  sessions,  and 
though  they  are  now  anxious  to  enter  upon  the  merits 

(a)  4  2^  ^  12.  735.  (6)  T  A.^  E.  27. 

(c)  2  EMt,  46d.  id)  11  A.iE,  €9. 
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of  the  caise.     To  unravel  the  grounds  and  motives     }rew  Series. 

1841* 
which  may  have  led  to  the  detetmination  of  a  -question  * 


once  settled  by  the  jurisdiction  to  which  the  law  has     ^b®  Qumx 
referred  it,  would  be  extremely  dangerous:  but  many  The  Justices  of 
authorities  prove  that  it  is  beyond  our  own  competency ;        Riding. 
and  there  is  none  to  the  opposite  efiect 

Rule  discharged. 


PuGH  against  Jenkins.  iSr^'^lic^ 

ASSUMPSIT.    The  first  count  of  the  declaration  a  wager  of 
more  than  10^ 

stated  that,  before  and  at  the  time  of  the  having  of  on  a  horserace 
the  discourse  and  making  of  the  promise  of  defendant  not  Die^    ' 
hereinafter  mentioned,  a  certain  race,  called  the Derbi^  ^Anfu^i4. 
Baccj  had  been,  on  I5th  May  a.d.  18S9,  run,  at  Epsom  **  ^ 
in  the  county  of  Surrey^  by  and  between  divers  horses, 
one  of  such  horses  being  called  Bhomshuryj  and  the 
said  race  had  been  won  by  one  of  the  said  horses ;  and 
thereupon,  on  16th  May  a.d.  1839,  a  certain  discourse 
was  had  and  moved  by  and  between  plaintiff  and  de- 
fendant, whether  the  said  horse  called  Bhomsbury  had 
won  the  said  race  or  not :  and  thereupon,  in  consider- 
ation that  plaintiff  would  pay  defendant  the  sum  of  \hy 
defendant  then  promised  plaintiff  to  pay  him  the  sum  of 
SQL  in  case  the  said  horse  called  Bloomsbury  had  won  the 
said  race.     And  plamtiff  says  that  he,  confiding  in  the  ' 
said  promise  of  defendant,  did  then  pay  defendant  the 
said  sum  of  1/.,  and  defendant  then  accepted  and  re- 
ceived the  same.     And  plaintiff  says  that,  at  the  time  of 
the  making  of  the  said  promise  of  defendant,  the  said 
horse  called  BlooTnsbury  had  won  the  said  race :  and 
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defendant  afterwards,  to  wit  on  &&,  had  notice  of  the 
premises.    Breach,  nonpayment  of  tlie  50L 

Third  plea.  That  the  consideration  for  the  making 
by  defendant  of  the  said  promise  was  a  certain  illegal 
bet  made  by  plaintiff,  to  wit  a  bet  of  1/.  for  50iL  upon 
the  result  of  a  certain  horserace,  to  wit  the  race  in  the 
declaration  mentioned,  contrary  to  the  form  of  the 
statute  &C.    Verification. 

Demurrer,  alleging  for  grounds  that  the  plea  submits 
matter  of  law  to  the  jury,  and  concludes  with  a  veri- 
fication, though  no  new  matter  of  fact  is  allied  but 
only  matter  of  law ;  and  that  the  averments  as  to  the 
nature  of  the  bet,  the  description  of  the  race,  and  the 
circumstances  of  illegality,  are  not  sufiiciently  certain. 
Joinder.  The  defendant  stated,  among  other  points  for 
argument,  that  the  first  count  of  the  declaration  is  sub- 
stantially bad,  as  the  contract  there  set  forth  is  for  pay- 
ment of  a  sum  exceeding  10/.  on  the  result  of  a  horse- 
race ;  and  that  the  fact  of  the  race  having  been  run  when 
the  wager  was  made  does  not  remove  the  illegality. 

The  demurrer  was  argued  last  term  (a). 


Forfescue,  for  the  plaintiif,  stated  the  first  mentioned 
objection  to  the  plea. 


t7.  Henderson^  contra.  The  declaration  is  bad,  being 
framed  in  assumpsit  upon  a  wager,  to  an  amount  ex- 
ceeding 10/.,  on  a  horserace.  [Lord  Denman  C.  J. 
The  race  had  been  run.  The  parties  betted,  not  upon 
the  event,  but  upon  the  accuracy  of  their  knowledge  re- 
specting it     Still  it  may  be  a  question  whether  this  is 

(a)  May  4th.     Before  Lord  Denman  C.  J.,  Paiteson,  WUIunns,  and 
Wightman  Js. 
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not  a  wager  upon  a  horserace.]    The  wager  is  within     New  Smet. 

1841 
stats.  16  Can  2.  c.  7.  and  9  Aniu  c.  14.    The  former * 


statute,  z.  2.|  mentions  horseraces;  the  latter  (which  has  ^^^ 
been  held  likewise  applicable  to  bets  on  horseraces  {a) )  Jmsnrs. 
imposes,  by  5.  5.,  a  penalty  on  any  person  who  '*  shall 
at  any  one  time  or  sittings  win  of  any  one  or  more  per- 
son or  persons  whatsoever,  above  the  sum  or  value  of 
ICtf."  Stat  18  G.  2.  c.  84.  5.  8.  makes  it  penal  to  <*  win 
or  lose  at  play,  or  by  bettmg,  at  any  one  time,  the  sum 
or  value  of  10/L'*  This  was  a  winning  upon  a  horse- 
race within  the  two  former  statutes,  and  a  betting  within 
the  last.  The  statute  of  Anne^  however,  is  suflBcient  to 
decide  this  case.  The  only  question  is,  whether  any 
distinction  arises  here  because  the  bet  was  upon  a  race 
already  run.  There  is  no  such  distinction.  In  JMn- 
$imiz  Dictionary  ^*  Wager*'  is  stated  to  mean  ^*  a  bet; 
any  thing  pledged  upon  a  chance  or  performance.'* 
Whether  the  event  has  happened  or  not,  the  wager 
here  is  equally  a  bet  upon  a  horserace.  In  Boebuck  v. 
Hammerton  [b)  the  wager,  on  the  sex  of  the  Chevalier 
DEon^  was  defended,  but  without  success,  as  being  **  a 
mere  wager  reduced  into  writing,  not  upon  any  future 
contingency,  but  upon  a  fact  then  exbting.**  If  the  pre- 
sent wager  had  been  put  into  the  form  of  an  insurance, 
it  would  have  been  void,  according  to  that  case,  as  an 
insurance  upon  an  *<  event,"  wherein  the  assured  had 
**  no  interest,"  contrary  to  stat  14  G.  S.  c.  48.  5. 1.  In 
The  Earl  of  March  v.  Pigot  (c),  where  the  subject  of  the 
wager  was,  which  of  two  persons  would  survive  the  other, 
it  was  not  thought  by  the  Court  to  make  any  differ- 
ence in  the  nature  of  the  bet,  that  one  of  the  persons 

(a)  See  CUufton  ▼.  Jenmn^  8  W.  BL  706.  •  (6)  2  Cowp.  737. 

(c)  5  Burr.  2802. 
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was  already  dead.  [Lord  Denmdn  C  J.  Is  there  any 
case  where  the  wager  was  upon  a  fact  already  past,  and 
known  to  be  so  by  both  parties  ?]  In  Good  v.  £(- 
liott  (a)  the  wager  was,  whether  Susannah  J}/e  had  or 
had  not,  before  a  certain  day,  bought  David  C6lewuuC% 
waggon ;  and  the  distinction  now  suggested  does  nol 
appear  to  have  been  taken. 


Fortescuej  in  reply.  To  bring  this  case  within  staL 
9  Ann.  c.  14.  5. 5.»  the  winning  of  10/.  ought  to  ba?e 
been  by  what  the  statute  terms  a  **  betting  on  the  sides 
or  hands  of  such  as  do  or  shall  play.''  But  that  does  not 
apply  to  betting  on  a  past  race;  if  it  did,  a  wager  on  the 
event  of  a  race  run  many  years  ago  would  fidl  within 
the  statute.  Nor  is  the  transaction  void  independently 
of  the  statute  of  Anne.  This  is  a  bet,  not  upon  play, 
but  on  a  naked  fact,  as  was  the  case  in  Grood  ▼.  JS(* 
liott  (a),  where  the  wager  was  held  valid,  though  an 
attempt  was  made  to  bring  it  within  stat.  14  G.  S.  c  48., 
which,  however,  the  Court  did  not  think  applicable. 

Cur.  ado.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  plaintiff,  by  his  declaradon,  sought  to  recover 
601.  on  a  wager  of  50/.  to  1/.  laid  on  the  16th  Mmf 
1839,  that  a  horse  called  Bloomsbury  had  won  a  race 
called  the  Derby^  which  had  been  run  on  the  15th  Mxy 
by  Bloomsbury  and  other  horses,  with  an  averment  that 
Bloomsbury  had,  at  the  time  of  making  the  wager,  won 
the  race.      The  plea  was,  that  the  consideration  for 


(a)  3  r.  11.  693. 
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niakiDg  the  promise  was  an  illegal  bet  made  by  the     NewSeriei, 
plaintiff,  viz,  a  bet  of  1/.  to  50/.  on  the  result  of  the  * 


liorserace  mentioned  in  the  declaration.    The  quesdon         P^°" 
raised  on  demurrer  was  whether  a  wager  on  a  horserace      Juruxs. 
already  passed  is  illegal. 

It  is  clear  from  a  long  train  of  authorities  that  this 
bet  is  void  within  stat  9  Ann,  c.  14.,  if  that  statute  ap- 
plies to  a  bygone  horserace.  The  words  of  the  enact- 
ment are,  with  reference  to  this  question,  that,  if  any 
person  shall,  by  any  fraud  &c.  or  ill  practice,  in  playing 
&C.,  or  in  or  by  betting  on  the  sides  of  such  as  shall  or 
dp  play,  win,  obtain,  or  acquire  to  himself  any  sum  of 
money,  or  shall  at  any  one  time  or  sitting,  win  of  any 
one  or  more  person  or  persons  above  the  sum  or  value 
of  10/.,  every  person  so  winning  by  such  ill  practice, 
or  winning  at  any  one  time  or  sitting  above  the  sum 
of  102i,  shall,  upon  conviction  for  such  offence,  forfeit 
five  times  the  value  of  the  sum  so  won.  It  follows 
that  an  action  cannot  be  maintained  for  a  bet  so  won. 
But  could  it  be  said  truly  of  the  plaintiff  at  the  time 
of  betting,  <^  he  is  betting  on  the  side  of  such  as  shall 
or  do  play  ?"  We  think  not :  the  play  was  over ;  the 
race  was  lost  and  won.  The  wager  neither  accom- 
panied any  thing  then  in  a  course  of  being  done,  nor 
contemplated  any  thing  then  remaining  to  be  done.  It 
appears  to  us  that  no  latitude  of  construction  can  bring 
such  a  wager  within  theise  words.  It  can  hardly  be  said 
to  be  a  wager  on  the  event  of  the  game,  but  rather  on 
the  accuracy  of  the  information  respecting  it  that  either 
party  possessed.  We  cannot  therefore  say  that  this 
wager  is  prohibited  by  the  act,  or  prevent  the  plaintiff 
from  recovering. 

Judgment  for  plaintiK 
T  T  4f 
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Uondtnft 
Ifoy  10th. 


The  Queen  on  the  Prosecution  of  Ari^tstrono 
and  Francis,  Inhabitants  and  Parishioners 
of  St«  Mary,  Lambeth,  against  Fall  and 
Others,  late  Churchwardens,  Doulton  and 
Others,  late  Overseers,  and  Ball  and  Others, 
Collectors  of  the  Poor  Rate,  in  the  said 
Parish. 


Mandmmus  to 
parish  officers 
to  produce  the 
parish  rates  and 
books  at  the 
acnitioy  of 
poll  which 


subsequent  rates,  and  the  collecting  books  for  the 
rates,  for  the  said  parish,  at  the  scrutiny  of  the  votes 
given  at  the  polls  for  the  choice  of  churchwardens  and 
nomination  of  householders  to  be  returned  to  the  justices 


A  MANDAMUS  issued  in  Michaelmas  term,  I8899 
commanding  the  defendants,  or  such  of  them  in 
whose  power  or  custody  the  same  might  be,  to  attend 
at  the  Boys^  Parochial  School  House,  Lambeth  Greeny 
for  the  eiectioo  i^  die  parish  of  St.  Maty^  Lambeth^  with,  and  produce, 
wa^^^'oTer-    ^^^  ^^®  ^^^^  ^°  ^^®  ^^*  ^^  September  1837,  and  all 

leers,  and  sur- 
veyor.    The 
writ  stated  the 
refusal  <tf  the 
defendants  to 
be  to  the  damage 
of  the  parishi- 

coniplainttobe  for  their  appointment  of  overseers,  and  for  the  election 
inducement  t^  of  pcrsous  to  scrve  the  office  of  surveyors  of  the  high* 
fiicte  ralMctinip  ^'^J^*  Within  the  parish,  in  Easter  week  then  last;  and 
the  polls.    Re-  ^Iso  to  attend  from  day  to  day  until  such  scrutiny  was 

turn  was  made  ^  ^  ^ 

denying  these. 

Two  parishioners,  for  thenuelTes  and  the  other  parishioners,  entered  traTerwt  on  these 
denials,  upon  which  issues  were  joined,  and,  on  trial,  found  for  the  Crown.  The  Judge 
certified  for  a  special  jury. 

Held,  by  the  Court  of  Exchequer  Chamber  on  error, 

That,  as  against  the  defendants  on  this  reoordt  it  must  be  held  that  the  two  partsfaK 
oners  were  the  prosecutors. 

By  the  same  Court  on  error,  and  by  the  Court  of  Q.  B.  on  motion, 

That  Stat  I  W,  4.  c.  SI.  «s.  3,  6,  applies  to  all  writs  of  mandamus,  and  entitles  prose- 
cutors recoTering  on  a  traverse  to  dainages  and  costs,  whether  or  not  tliey  are  so  intwestsd 
as  to  have  been  entitled  to  sue  in  case  for  a  false  return. 

And  that  the  two  parishioners,  as  prosecutors,  were  entitled  to  damages  and  costs. 

The  jury  having  omitted  to  find  damages,  Held,  by  the  Court  of  Q.  Bi,  that,  under  the 
circumstances  above  stated,  the  judge  who  tried  the  cause  might  order,  from  his  lecollectioii, 
the  verdict  to  be  entered  on  the  postea  for  nominal  damages,  though  the  associate's  indorse- 
nent  on  the  Nisi  Prius  record  was  only  «  Verdict  for  tt^  Crown.** 

In  taxing  the  costs,  the  oosis  cf  obduniiig  the  writ  vrere  included,  without  applying  to 
the  Court  under  Stat.  I  r.  4.  c;  SI.  f.  6;    Held  to  be  right,  by  tha  Court  of  Q.  B. 


IV.  VICTORIA.  637 

concluded,  and  to  allow  an  inspection  from  time  to  time     New  Serku 

of  such  rates  and  books  for  the  purposes  of  the  scrutiny ; 

or  shew  cause  &c.  The  Qoun 

The  refusal  of  the  defendants  to  produce  the  books.  Fall. 
&C.,  was  stated  to  be  '^  to  the  great  damage  and  griev- 
ance of  the  inhabitants  and  parishioners  of  the  said 
parish,"  *^as  we  have  been  informed  by  their  com- 
plaint;" '^  whereupon  they  have  humbly  besought  us" 
&c*  The  inducement  to  the  mandamus  suggested  that 
a  vestry  meetmg  was  held '  in  Easier  week,  18S9  (a), 
before  the  rector  of  the  parish  as  chairman,  for  the  pur- 
pose of  choosing  &c.  as  above ;  and  alleged  the  demand 
and  granting  of  certain  polls  at  that  meeting,  and  that 
they  were  duly  opened,  proceeded  with,  and  continued ; 
and  that  the  scrutiny  of  the  votes  was  duly  demanded 
and  granted. 

These  allegations  were  severally  denied  in  the  return. 

The  prosecutors  took  sixteen  several  traverses  on 
these  denials ;  on  all  of  which  issues  were  joined.  The 
traverses  were  entered  as  follows.  '*  And  thereupon,  on 
the  same  2d  day  "  &c.,  **  come  as  well  Robert  Armstrong 
and  Charles  Larkin  Francis^  two  of  the  inhabitants  and 
parishioners  of  the  said  parish  of  St.  Mary^  Lambeth^  on 
behalf  of  themselves  and  the  rest  of  the  inhabitants  and 
parishioners  of  the  said  parish  in  the  said  writ  named, 
by  "  &c,  ^*  their  clerk  in  court,  as  the  said  George  FaU^ 
&c,  by  **  their  clerk  in  court.  And  the  said  Robert 
Armstrong  and  Charles  Larkin  Francis^  having  heard  the 
said  writ  and  return  read  (protesting  that  the  said  re- 
turn and  the  matters  therein  contained  are  insufficient 
in  law  to  bar  or  preclude  them  from  having  a  per- 

(a)  See  JleswaT.  JTOyf^t  12  A.  ^E.  139.  144. 
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emptory  writ  of  mandamus  in  this  behalf),  for  plea  to. 
the  said  return,  the  said  Robert  Armstrong  and  OuarUi 
Larkin  Francis^  by  force  of  the  statute  in  such  case 
made  and  provided,  say  "  &c.  Then  followed  the  tra- 
verses, with  prayer  of  inquiry  by  the  country.  ^  And 
the  said  George  FaU^  &c^  ^^as  to  the  said  several 
matters  to  which  the  said  Hobert  Armstrong  and  Ciaria. 
Larkin  Francis  have  prayed  may  be  inquired  of  by  the 
country,  do  the  like.  Therefore  for  the  trying  the  said 
several  issues  above  joined  between  the  parties,  in  man* 
ner  and  form  aforesaid,  let  a  jury  in  that  behalf  come  ** 
&C.,  ^^  who  are  not  of  the  kindred  either  of  the  said 
Sobert  Armstrong  and  Charles  Larkin  Francis^  or  of  the 
said  George  FaU/*  &c. :  ^'  because  as  well  the  said 
Robert  Armstrong  and  Charles  Larkin  Francis^  as  the 
said  George  FaUf^  &c.,  ^^  have  put  themselves  in  that 
behalf  upon  the  said  jury.  The  same  day  b  given  as 
well  to  the  said  Robert  Armstrong  and  Charles  Larkin 
Francis f  as  to  the  said  George  Fallj"  &c.  '^  At  which 
time,  to  wit  on  **  &c.,  ^^  come  as  well  the  said  Robert 
Armstrong  and  Charles  Larkin  Francis^  by  tlieir  clerk  in 
court  aforesaid,  as  the  said  George  Fall/*  &C.5  *^  by 
their  clerk  in  court  aforesaid.  And  the  sheriflp"  &c 
The  postea  also  set  forth  the  appearance  before  the 
justices  of  assize  of  "  the  within  named  Robert  Arm- 
strong  and  Charles  Larkin  Francis^  on  behalf  of  thenn 
selves  and  the  rest  of  the  inhabitants  and  parishioners 
of  the  parish  "  &c.,  "  by  their  clerk  in  court,"  not 
naming  the  Crown  or  any  one  as  appearing  for  the 
Crown. 

The  cause  was  tried  at  the  Surrey  Spring  assizes, 
1840,  before  hord  Abinger  C.  B.,  when  a  verdict  was 
found  for  the  Crown  on  all  the  issues.     No  damages  were 
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found,  mentioned,  or  assessed  by  the  jury ;  and  the  yer*     New  Smt$. 
diet  was  indorsed  on  the  Nisi  Prius  record  without  any    * 


damages.  The  prosecutors  afterwards  (a)  obtained  a  '^^  Qwmh 
summons  calling  on  the  defendants  to  shew  cause  why  the  ^^^^ 
verdict  should  not  be  entered  on  the  postea  with  nominal 
damages ;  and,  the  summons  having  been  attended  before 
Ijord  Abinger  C.  B.,  his  Lordship  made  an  order  of 
£lst  Nooember  1840,  *^that  the  verdict  found  for  the 
prosecutors  upon  the  issues  joined  in  this  case  be  en-« 
tered  on  the  postea  with  Is.  damages." 

G.  Hayesy  in  Michaelmas  term,  1840,  obtained  a  rule 
nisi  for  setting  this  order  aside^  on  affidavit  of  the  above 
facts.  The  affidavit  also  stated  that  the  Lord  Chief 
Baron,  on  hearing  the  summons,  referred  to  his  notes 
of  the  trial,  and  said  that  they  corresponded  with  the 
finding  of  the  jury,  and  that  the  entry  by  the  associate 
was  correct,  the  jury  having  found  a  verdict  for  the 
Crown  generally :  it  was  also  stated  that,  after  hearing 
counsel,  his  Lordship  said  that,  had  his  attention  been 
called  to  the  fact,  he  should  have  directed  the  jury  to 
give  nominal  damages. 

The  affidavits  in  answer  stated  that  the  indorsement 
on  the  Nisi  Prius  record,  by  the  associate,  was  simply 
*^  verdict  for  the  Crown;''  that  his  Lordship  had  cer- 
tified that  the  case  was  proper  to  be  tried  by  a  special 
jury ;  and  that  no  postea  was  entered  on  the  record 
till  after  the  order  of  Slst  NaoenAer  1840;  after  which 
the  postea  was  entered  on  the  record  by  the  clerk  in 
Court,  in  pursuance  of  the  order;  and  it  was  denied 

(a)  It  appeared  that  this  was  done  in  oonscquenoe  of  a  difficulty  wfaidi 
arose  upon  the  taxation  of  oosts.  See  the  jtidgment»  post,  p.  64&  Also 
p.  650. 
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Voitime  L      that  the  Lord  Chief  Baron  had  assented  to  the  oorrecU 
* ness  of  the  yerdict. 


TbeOuuy         In  last  fliZtiry  term  (a), 

Fau. 

Sir  J.  Campbell^  Attorney  General,  Tkaiger^  and 
Swanfh  shewed  cause.  The  Court  has  no  doubt  JQi» 
diction  over  the  postea,  as  the  record  is  of  this  Court. 
But  the  postea  should  be  entered  according  to  the  di- 
rections of  the  Judge  at  Nisi  Prius,  who  gives  to  the 
finding  of  the  jury  its  legal  effect  It  appears  that  it 
never  was  entered  without  damages ;  only  the  assodatgfs 
minute  did  not  specify  damages.  What  the  effisct  of 
the  amended  entry  may  be  is  not  now  the  question. 
The  amendment  was  clearly  not  too  late^  JZfdbm&nt 
v.  MeUish{b).  In  Kynaston  v.  J^  Mayor^  4^  ^ 
Shremdmrif  (c)  it  was  laid  down  that  no  judgmoit  can 
be  given  on  a  traverse  to  a  return  if  no  damages  be 
found;  and  the  House  of  Lords,  on  error,  reversed 
the  judgment  which  had  been  given  below,  without  da- 
mages, to  quash  the  return,  and  directed  that  the  Court 
of  King^s  Bench  should  award  a  venire  de  novo.  The 
meaning  of  the  jury  here  must  of  course  have  been  to 
find  whatever  fiicts  were  legally  involved  in  their  ver- 
dict for  the  Crown;  and  one  such  fact  was,  that  the 
prosecutor  was  entided  to  nominal  damages:  without 
this  their  finding  was  a  nullity.  Juries  never,  in  fiict, 
name  damages  in  ejectment  or  debt;  yet  damages  are 
always  entered,  and  the  record  would  be  erroneous 

(a)  Jonuary  12th,  1841.  Before  Lord  Dennum  C  J.y  LiUkdak^  2\rf- 
tesoti,  and  Coleri4ge  Ji. 

(6)  S  Bing.  SS4.  See  MeUUk  ▼.  Rkkardson,  7  B.  ^  C.  819. ;  MeiSA 
▼•  RuAwrdmrnt  9  JBmg.  125.  &  a»  €  BUgh^  N.  S.  7a  84.  See  alio 
CuOey  ▼•  Doe  dem.  Tt^knon,  llA.f^E.  1008.  1013,  note  (a). 

(c)  8  Str.  1051. 


IV.  VICTORIA.  641 

without  such  entry.    IPaitesan  J.     But  the  officer  al-     Kew  Senet. 

ways  reads  to  them  the  entry  intended  to  be  made;  *__ 

**  you  find  for  the  plaintiff,  damages  Is." J  That  seems  '^^  <lo««ii 
to  be  immaterial  if  the  officer  is  entitled  to  assume  such  I'all. 
finding  to  be  the  legal  meaning  of  the  verdict.  So  the 
jury  always  appear  by  the  entry  to  find  some  sum  for 
costs;  but  they  never  do  so  find.  Such  a  power  as 
the  judge  here  assumed  has  often  been  exercised.  In 
EddaoDes  v.  Hopkins  (a)  a  declaration  contained  incon- 
sbtent  counts,  but  evidence  was  offered  on  consistent 
oonnts  only:  the  verdict,  which  had  been  entered  ge* 
nerally,  was  amended  from  the  judge's  notes,  and 
entered  up  on  the  counts  only  upon  which  the  evidence 
had  been  given.  In  Begina  v.  Virrier  (6),  it  is  true,  an 
amendment  was  disallowed ;  but  there  the  amendment 
was  made  in  direct  contradiction  of  the  express,  through 
erroneous,  finding  of  the  jury;  and  the  Judge  amended, 
not  by  his  notes,  but  by  a  personal  recollection  of  facts, 
firom  which,  as  he  conceived,  he  could  collect  the  in- 
tention of  the  jury.  But  it  seems  firom  the  language 
of  the  Court  that,  had  there  been  any  notes  to  amend 
by,  the  amendment  would  have  been  allowed  (c).  In 
Spencer  v.  Goter  [d)  the  amendment  was  refused,  because 
no  reason  appeared  for  inferring  that  such  amendment 
would  meet  the  intention  of  the  jury.  An  amendment 
was  refused  on  the  same  principle  in  Empson  v.  Grif" 
Jin  {e\  where  evidence  had  been  given  on  a  bad  count 
as  well  as  on  good  ones.  But  in  Ernest  v.  Brawn  (g), 
though  the  verdict  was  general,  the  intention  of  the 
jury  being  clear  from  the  judge's  notes,  the  verdict  was 

(a)  1  Doug.  376.  (6)  l^A.^E,  317. 

(c)  See  12  ^.  4*  E.  337, 338.  (d)  1  B,  BL  IB. 

(0  UA.J^E.  186.  (g)  4  New  Ca.  162. 
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amended.  Feize  v.  Thompson  {a)  is  a  very  strong  in^ 
stance  of  the  exercise  of  the  power  of  amendment*  Tie 
jury  there  were  going  to  find  for  the  defendant,  from 
an  inability  to  proportion  the  damages,  though  it  was 
clear  that  the  plaintiff  had  sustained  some  damage; 
the  plaintiff  was  thereupon  nonsuited,  and  the  Court  of 
Common  Heas  allowed  a  verdict  to  be  entered  for  the 
plaintiff  with  nominal  damages.  In  CotteriU  v.  Hobby  (ft) 
the  jury  found  Bl.  damages,  which  was  not  j 
by  the  &cts,  but  it  appeared  that  the  plaintiff 
entitled  to  judgment;  and  this  Court,  instead  of  mak 
ing  absolute  a  rule  for  a  nonsuit,  discharged  it, 
ducing  the  verdict  to  nominal  damages.  In  Mat* 
zetti  V.  Williams  (c),  where  no  substantial  damage  was 
recoverable,  a  verdict  for  nominal  damages  was  entered. 
[Lord  Denman  C.  J.  That  appears  to  have  been  done 
at  the  trial.]  The  language  of  Patteson  J.  in  Fogarty 
V.  Smith  {d)  seems  to  shew  that  nominal  damages  may 
be  treated  almost  as  an  inference  of  law.  No  objection 
could  at  any  rate  have  been  taken  here  if  the  associate 
had  himself  mentioned  the  nominal  damages,  and  so 
read  the  finding  to  the  jury ;  and  that  would  have  been 
the  most  r^ular  course;  but  by  stat  8  Jf.6.  c.  IS.  s.8. 
the  Court  may  amend  the  misprision  of  the  clerk. 


Sir  jP.  PoUock  and  G.  Hayes^  contra.  There  is  no 
distinction  in  principle  between  amending  a  postea  and 
ordering  a  postea,  not  yet  completed,  to  be  entered  up 
to  an  effect  different  from  the  finding  of  the  jury.  [Lord 
Denman  C.  J.  The  Master  informs  us  that  the  postea 
is  not  in  fact  exhibited  at  the  taxation,  but  remains  in- 
complete till  the  allocatur  is  ready ;  then  the  officers  re- 


(a)  1  Taunt.  121. 
(c)  1  B.  4*  ^ci.415. 


(6)  4  2?.  $•  C.  465. 

(d)  4  DowL  P.  C.'595. 597. 
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quire  the  postea,  and,  if  that  be  incorrect,  withhold  the     Ntw  Series. 

I84I* 
allocatur  till  the  inaccuracy  is  cured.]     It  must  be  ad-    * 


mitted  that  Feize  v.  Thompson  (a)  goes  to  the  fall  extent  The  Qo«em 
of  the  principle  contended  for  by  the  prosecutors,  and  Fall. 
indeed  much  farther ;  but  that  case  cannot  be  supported. 
Nominal  damages  may  be  a  penny,  a  shilling,  a  pound : 
how  can  the  Court  fix  a  sum  as  a  matter  of  law  ?  In 
Kynaston  v.  The  Mayor^  SfCy  of  Shrewsbury  {b)  there  was 
a  special  verdict,  which,  in  efiect,  is  not  the  finding  of 
the  jury  but  the  result  of  an  arrangement  between  the 
parties  under  the  direction  of  the  Court  Empson  v. 
Griffin  (c)  and  other  cases  cited  for  the  prosecutors  shew 
ibat  the  Court,  though  they  will  amend  when  a  proper 
case  appears,  require  that  the  intention  of  the  jury  shall 
be  distinctly  shewn.  The  Court  will  carry  into  efiect 
what  the  jury  must  have  actually  meant,  not  what  they 
might  have  meant  under  a  different  state  of  the  evi- 
dence, upon  a  different  suggestion  of  counsel.  jRr- 
chardson  v.  MeUish{d)  goes  no  farther  than  this.  In 
Jackson  V.  Williamson  (e)  the  Court  refased  to  increase 
the  damages  on  the  postea,  even  on  express  affidavit  by 
the  jurors  of  their  meaning.  In  CotteriU  v.  Hobby  (g) 
damages  had  been  found ;  and  no  objection  was  made 
to  the  amendment  Damages  were  found  also  in  Ernest 
V.  Braam,  (h).  As  to  the  ordinary  entry  of  costs,  that  is 
properly  the  act  of  the  Court.  In  1  HuUock  on  CostSf 
%.  (f ),  it  is  said,  on  the  authority  of  Chief  Baron  Gi/- 
bert{k\  **  that  the  justices  in  Eyre  were  wont  at  their  iters^ 
before  the  statute  of  Gloucester  (/),  to  assess  the  costs  of 

(a)  1  TawU.  121.  (6)  2  Str,  1051. 

(c)  W  J,^  E,  186.  id)  3  Bing.  SS4. 

(e)  8  T.  R.  281.  («)  A  B.  ^  C  465. 

(A)  4  New  Co.  162.  (t)  2d  ed. 

ijc)  GUberCt  Hui,  C.  P.  266.  {l)  6Ed.  I.  c  U  t,2. 
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the  plaintiff,  where  he  had  prevailed,  at  a  reasonable 
sum,  exclusive  of,  and  unblended  with  the  damages 
which  he  had  recovered ;  and  that  this  custom  continned 
until  that  part  of  our  judicial  polity,  relative  to  the 
ancient  itersy  was  superseded  by  the  introduction  of  the 
modem  justices  of  assize  and  nisipriusJ*  The  omisskxi 
of  such  costs  in  the  judgment  would  not  be  error.  [Sir 
J.  Campbell^  Attorney  GeneraL  That  is  true  only  of 
the  costs  de  incremento.  Patteson  J.  Costs  de  incre* 
mento  are  always  entered  ^*  and  with  his  consent:"  the 
plaintiff  might  therefore  waive  those.]  It  would  surely 
not  be  error  if  the  other  costs  were  not  found  by  the 
jury,  and  not  entered  on  the  record  at  all.  It  is  absurd 
to  enter  damages  for  the  plaintiff  where  there  are  two 
pleas  to  the  whole  acdon,  and  one  of  these  is  found  for 
the  defendant  Stat.  8  /f.  6.  r.  12.  5.2.  has  no  appli- 
cation here ;  for  it  cannot  be  pretended  that  there  has 
been  a  misprision  by  the  officer. 

But,  further,  the  prosecutors  have  no  right  to  damages, 
even  nominaL  They  have  no  personal  interest  in  the 
question  at  issue.  Before  stat.  9  Ann  c.  20.,  when  the 
prosecutor  wished  to  deny  the  truth  of  a  return,  he 
might  bring  an  action  for  damages  for  a  false  return,  if 
he  had  an  interest;  but,  if  he  had  no  interest,  the 
remedy  was  by  information;  Case  of  The  Surgeon^ 
Company  (a)y  Rex  v.  The  Overseers  of  Spotland  {b\  Rex 
v.  Mayor  and  Aldermen  of  Nottingham  {c).  Then  stat. 
9  Ann  c.  20.  5. 2.  enables  a  prosecutor,  in  cases  of  cor- 
porate offices,  to  traverse  the  return,  and  provides  that, 
if  he  obtain  a  verdict  on  such  traverse,  he  may  recover 
damages  and  costs  as  he  might  in  an  action  for  a  fidse 
return.     But,  as  he  could  recover  no  damages  in  such 

(a)  1  Saik.  374.  (b)  Ca.  k\  B.  Temp,  Ilardw.  184. 

(c)  BuL  N.  P.  SOS. 
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an  action  unless  he  were  interested,  he  could  recover     A>u'  SeneM. 

1841 
none  on  a  traverse  unless  he  were  interested.     Stat. 


1  fV.4.  C.21.S.  3.  extends  the  provisions  of  stat  9  Jnn.  The  Quein 
c.  20.  to  all  writs  of  mandamus ;  but  it  does  not  enlarge  Fall. 
the  enactments  of  that  statute.  The  rule,  therefore,  is 
now  that,  in  all  proceedings  by  mandamus,  a  prosecutor 
may  traverse  the  return;  but  he  cannot  recover 
damages  on  the  travei*se  unless  he  be  interested,  any 
more  than,  at  common  law,  he  could  have  recovered  in 
an  action  on  a  false  return.  iLiilledaU  J.  Then  you 
say  that,  after  the  amendment  has  been  made,  there  will 
be  error  on  the  record.]  That  will  be  so :  but  the  de- 
fendants are  entitled  to  urge  this  objection  against  in- 
troducing the  amendment  If  the  judge  had  directed 
the  jury  to  give  damages,  the  defendants  might  have 
excepted ;  the  course  now  contended  for  would  prevent 
them  from  so  doing.  It  will  perhaps  be  said,  if  da- 
mages be  entered  up,  that  such  a  finding  concludes  the 
defendants  from  denying  the  fact  of  interest. 

Sir  J.  Campbell^  Attorney  General.  As  to  the  point 
last  made:  in  Rex  v.  The  Overseers  of  Spotland {a)  Lord 
Harctxicke  considered  the  traverse  under  stat  9  Ann. 
c.  20.  5. 2.  to  be  on  precisely  the  same  ground  as  the 
action  for  a  false  return ;  and  consequently  the  traverse 
under  stat  1  W.^.  c.2I.  5.S.,  also,  must  be  attended 
with  all  those  consequences  which,  before  the  statute 
of  Anne^  followed  only  where  an  action  could  be  main- 
tained on  a  false  return. 

Cwr.  adv.  vt{U. 

Lord  Denman  C.  J.,  in  the  same  term  [^January 
28th,  1841),  delivered  the  judgment  of  the  Court 

(a)  C^  K,  B.  temp,  Hardw,  184. 
VOL.  I.   N.  S.  U  U 
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1841* 
L_  churchwardens  and  overseers  of  the  parish  of  St.  Mofy^ 


The  Qum  Lambeth^  to  which  they  made  a  return,  which  retnm 
Fau.  was  traversed,  and  several  issues  joined  on  the  traverses. 
The  case  was  tried  before  Lord  AUnger^  at  the  Smrof 
assizes;  when  his  Lordship  directed  a  verdict  for  the 
Crown  on  all  the  issues.  The  vardict  was  taken  aoooid- 
ingly,  and  a  minute  made  by  the  associate  in  die  fid- 
lowing  words,  ^  Verdict  for  the  Crown."  The  learned 
Judge  also  certified  on  the  back  of  the  record  that  the 
case  was  proper  to  be  tried  by  a  special  jury.  Before 
any  postea  was  formally  entered,  the  prosecutors  pro- 
ceeded to  tax  their  costs ;  but  the  Master  refased  to  do 
so^  because,  upon  the  production  of  the  record  with  the 
minute  of  the^  associate  thereon,  it  did  not  appear  that 
any  damages  were  found  by  the  jury.  Upon  this  a 
summons  was  taken  out  before  Lord  Abinger  C.  BL,  who^ 
after  hearing  counsel,  ordered  that  the  verdict  should  be 
entered  with  Is.  damages. 

A  rule  nisi  having  been  obtained  to  set  aside  that 
order,  the  case  has  been  argued  before  us.  And  it  has 
been  contended,  first,  that  the  order  was  void,  inasmuch 
as  it  was  in  efi*ect  to  amend  the  postea,  when  there  was 
nothing  to  amend  by :  and,  secondly,  that  no  damages 
could  be  given,  inasmuch  as  it  appeared  by  the  writ  of 
mandamus  that  the  matter  complained  of  was  one  of  a 
public  nature,  regarding  the  rights  of  the  parish  at 
large,  and  not  one  by  which  the  prosecutors  had  indi- 
vidually sustained  any  particular  damage. 

As  to  the  first,  the  entry  of  nominal  damages  in  such 
a  case  as  the  present  is  quite  of  course,  and  entirely  a 
matter  of  form,  in  which  the  jury  could  not  exercise 
any  discretion.  The  omission  to  mention  nominal  da- 
mages to  the  JU17,  and  to  enter  them  as  part  of  the 
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asscMnate's  minute^  was  purely  ticcidentat;  :and  it  can-     ^<w  Sena. 
not  be  doubted  that  the  learned  Judge 'intended  to  * 

direct  the  jury  to  give  sueh  noroinaC  damages*  He  has  ^^^  Qvuir 
niade  the  order  to  enter  them  with  that  full  impression ;  Fitt. 
and  in  such  a  case  we  think  diat  the  memcMry  of  .th^ 
learned  Judge  is  suffici^it,  without  aity  thing  written 
whereby  to  amend  the  record.  Added  to  which,  the 
very  certificate  for  the  costs  of  the  special  jury  may, 
we  think,  be  treated  as  a  document  whereby  to  amend 
the  record ;  since  diat  certificate  would  be  whoUy  in* 
operative  unless  damages. were  given;  for  without  dar 
mages  there  can  be  no  costs*  We  are,  therefore^  of 
opinion  that  the  learned  Judge  was  wdl  warranted  m 
ttakii^  this  order  in  fiirtherance  of  what  was  plainly 
mtended,  and  did  in  substance  take  places  at  the  trial 
of  the  cause. 

As  to  the  second  objection,  it  is  undoubtedly-  true 
that,  at  common  law,  the  return  to  this  mandamus  could 
not  have  been  traversed,  neith^  could  the  prosecutors 
have  brought  any  action  on  the  case  for  a  fiilse  return, 
because  they  had  not  individually  sustained  any  pap* 
ticular  damage.  The  only  remedy  would  have  been 
by  information  for  a  false  return,  in  which  no  damif|es 
would  have  been  recoverable.  All  this  is  abundantly 
clear  fi-om  the  caise  of  Rex  V.  Tke  Overseers  of  l^pot" 
land  (a).  It  is  equally  clear  that  stat  9  Ann.  c,  20.  s»  2., 
giving  the  power  of  traversing  the  return  to  a  manda^- 
mus,  applies  only  to  cases  where  an  action  on  the  ease 
for  a  &lse  return  would  lie  at  common  law.  The 
statute  is  pointed  to  individual  damage,  and  expressly 
enacts  that  the  prosecutor  shidl  ifeeover  damages  as  he 
fti^ht  have  done  in  an  acdon  on  the  etea    Under  this 

(a)  Co,  £i  B*  Ump,  £Mtw.  184. 

u  u  2 
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VoiumgL      Statute,  if  a  verdict  be  taken  fot  the  Crown  upon  a 

184L 
! traverse  without  damages,  it  is  a  nullity;  and,  upon  a 


The  Qdxev  ^^^  of  error,  a  venire  de  novo  must  be  awarded. 
Fall.  appears  from  the  case  otKynaston  v.  J^  Maofor^  tgc^ 
of  Skreadmry  {a).  But  this  is  a  traverse  under  staL 
1  fVA.  c.  21. «.  3.,  which  extends  the  provisions  of  staL 
9  Jim.  c.  20.  to  all  writs  of  mandamus.  The  defend- 
ants contend  that,  though  the  words  of  this  statute  are 
general,  yet  that,  as  the  provisions  extended  by  it  relate 
only  to  cases  where  an  action  on  the  case  would  lie,  the 
general  words  must  necessarily  be  restrained  to  all  writs 
of  mandamus  where  the  prosecutor  might  nuuntain  an 
action  on  the  case,  though  they  should  not  relate  to 
franchises  in  corporations,  to  which  the  stat  9  Antu 
c.  20.  was  confined,  and  that  such  extension  was  all  that 
was  intended  by  the  stat  1  fT.  4.  c.21.  We  do  not 
agree  to  this  view  of  the  stat  I  JV.  4.  c.21.,  which  we 
consider  to  embrace,  not  only  in  terms,  but  in  spirit  and 
intention,  all  writs  of  mandamus  whatever. 

The  objection,  however,  goes  beyond  the  question  of 
damages,  and  amounts  to  a  denial  that  any  traverse 
could  legally  be  taken  to  the  return  to  such  a  manda- 
mus as  the  present:  and,  as  the  want  of  individual 
damage  appears  on  the  record,  the  objection  is  on 
the  record,  and  we  are  not  called  upon  strictly  to  dis- 
pose of  it  upon  the  present  motion.  The  defendants, 
however,  contend  further  that,  assuming  stat  1  W.  4. 
c.  21.  to  embrace  all  writs  of  mandamus,  yet  it  must 
be  taken  as  substituting  the  traverse  for  an  action  on 
the  case  where  such  action  would  lie,  and  for  an  in- 
formation where  it  would  not  So  that  in  the  one  case 
damages  would  be  recoverable,  in  the  other  not    We 

(a)  2  Str.  1051. 
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the  legislature  intended  to  pve  the  prosecutor  of  such  '_ 


a  writ  of  mandamus  as  the  present  the  power  of  travers-  "^^  Qw««k 
uig  the  return  and  obtaining  a  verdict  without  damages ;  P^u* 
which  verdict  would,  by  law,  as  laid  down  in  the  House 
of  Lords  in  Kynaston  v.  The  Mayors  4^.,  of  ShrewS' 
buiy(a)i  be  a  nullity.  On  the  contrary,  we  are  of 
opinion  that  the  liberty  of  traversing  the  return  of  ne- 
cessity includes  the  recovery  of  some  damages,  if  the 
party  traversing  obtains  a  verdict ;  and,  as,  upon  this 
part  of  the  argument,  it  must  be  taken  that  the  statute 
embraces  all  writs  of  mandamus,  it  follows  that  it  has, 
in  effect^  done  away  with  the  distinction  with  respect 
to  matter  of  public  interest  and  matter  of  individual 
damage,  so  far  as  regards  the  remedy  by  way  of 
mandamus. 

For  these  reasons  we  are  of  opinion  that  the  present 
rule  must  be  discharged. 

Rule  discharged. 

The  costs  were  taxed  at  S54/.  The  following  was  the 
entry  on  the  postea,  after  the  finding  of  the  jury  on  the 
several  traverses.  '^  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  and  lastly  say  that  they 
assess  the  damages  of  the  said  Bobert  Armstrong  and 
Charles  Larkin  Francis ''  (the  prosecutors),  **  on  tlie 
behalf  of  themselves  and  the  rest  of  the  inhabitants  and 
parishioners  of  the  said  parish  in  the  within  writ  named, 
on  the  occasion  of  the  premises  aforesaid,  over  and 
above  their  costs  and  charges  by  them  expended  about 
their  suit  in  this  behalf,  to  l5.,  and  for  their  costs  and 
charges  to  405.    Therefore  it  is  considered  that  the 

(a)  3  Sir,  1051. 

u  u  3 
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!_  rest  of  the  inhahkants  and  parishioners  of  the  said 


T^  Q°>»  parish  of  Saimi  MnyLambeti^  do  recover  agafaist  die 
F^u.  said  George  FaU^''  ftc,  (naming  the  other  defiendanta)^ 
^  their  aaid  damages^  costs,  and  chargesi  hj  die  juran 
afiiresakl  in.  fimn  afiiresaid  assessed,  and  abo  354/.  fiit 
their  oosts  and  charges  by  the  Court  here  adjudged  off 
increase  to  the  said  ^  (prosecutors),  ^  widi  thdr  asseitfs: 
which  said  damages,  oosta^  and  charges,  amoont  to 
3542.  If.:  and  die  said  George  Fall''  &c.  <<in  merqr." 
Of  the  354/^  46^  12s.  6d:  referred  to  the  applkadon  for 
the  writ  of  mandamus,  and  the  remaining  307/L  ?&  6dL 
to  the  oosts  of  issuing  the  writ,  and  of  the  traverse  and 
judgment.  Sir  £  PoUoA^m]asxMichadmastena  (before 
the  nuddag  of  the  order  of  Lord  Abinger  C.  B.,  men* 
tioned  ant^,  p.  639.)9  obtained  a  rule  calling  on  the 
prosecutors  to  riiew  cause  why  the  taxation  should  not 
be  set  aside  or  reviewed.  In  last  Hilary  term  (a)^ 
after  judgment  had  been  pronounced  on  the  rule  for 
setting  aside  the  order  of  the  Lord  Chief  Baron,  as 
above  reported, 

Sir  ,J.  Campbellf  Attorney  General,  Tkesiger^  and 
Swann  shewed  cause.  The  general  objection  to  the 
costs  has  been  disposed  of  by  the  amendment  of  the 
postea,  which  the  Court  has  sanctioned.  The  de* 
fendants  Will,  however,  contend  that  the  Master  could 
not  include  in  his  taxation  the  costs  of  obtaining  the 
writ,  without  a  previous  application  to  this  Court  under 
staL  I  fV.4h  c,  21.  s.  6*  Before  the  statute,  no  audi 
application  was  necessary  where  there  was  a  suocessfol 
acdon  for  a  fobe  return,  pr  where  a  traverse  was  takem 

(a)  Jamuay  90tl]»  1841.    Bdbre  Lord  Denman  C.  J.,  lAukdak  and 
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aod  found  for  the  prosecutor ;  because  the  costs  of  ob«     ^(sw  Series, 
taming  the  writ  were  included  in  the  costs  of  suit  in  the  * 


action,  or  those  of  the  traverse  under  stat.  9  Ann.  c*  20.  '^^  Quum 
J.  2.  'Buty  as  there  were  no  means  of  giving  costs  to  ^^^ 
the  prosecutor  where^  for  instance,  the  writ  was  obeyed, 
or  where  the  return  was  quashed,  or  to  the  defendant 
where  the  return  vras  held  good,  diosecases  were  pro* 
vided  for  by  stat  I IV.  4*  ^  81«  s.  6.  The  prosecutors, 
therefore,  in  this  case,  are  entitled  to  their  costs  inde« 
pendendy  of  the  last  named  statute,  unless  it  take  away 
the  right ;  but  it  contains  no  words  to  that  efiect. 

.1^  F.  Pollock^  contra.     Stat.   1  W.  4.  c.  21.  s.  6. 

gives  the  Court  a  discretion  as  to  all  the  costs  in  all 

cases.     The  prosecutors  were  therefore  bound  to  apply 

to  the  Court;   and  the  Court,  in  the  exercise  of  its 

discretion,  will  not  compel  public  officers  to  pay  costs  in 

a  case  where  they  have  no  personal  interest.    [Lord 

Denman  C.  J.     The  clause  is  not  distinctly  worded ; 

but  I  think  we  can  hardly  help  seeing  what,  the  le« 

gislature  must  have  meant.    We  will  postpone  our 

judgment,  however,  till  we  have  heard  the  argument  in 

B^na  V.  KeVc  (a).] 

Cur.  adv.  vidU 

Lord  Denman  C.  J.  now  delivered  judgment. 

This  was  an  application  to  direct  the  Master  to  re- 
view his  taxation,  on  the  ground  that,  he  had  no  au« 
thority  to  tax  any  costs  of  the  writ  of  mandamus  without 
a  rule  previously  obtained  from  the  Court  for.  that 
special  purpose.  The  writ  had  issued  to  the  parish 
officers  of  Lambeth^  whose  return  to  it  was  traversed, 

^  (a)  Post,  p.  66a 

u  u  4 
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Volume  I.  and  neiratived  by  the  verdict  of  a  jury  on  a  trial  of  the 

1841.  n    .    .    . 
facts  m  issue. 


iTie  Quiiir         The  costs  of  the  trial  have  been  awarded.     The 
Fall.        questioHi  whether  those  of  the  writ  can  be  included  in 
them,  depends  on  the  last  section  of  stat  1  ^.4.  c.  SI., 
which,  **  for  making  some  further  provision  for  the  pay- 
ment of  costs  on  applications  for  mandamus,"  enacts 
^^  that  in  all  cases  of  application  for  any  writ  of  man- 
damus whatsoever,  the  costs  of  such  application,  whether 
the  writ  shall  be  granted  or  refused,  and  also  the  costs 
of  the  writ,  if  the  same  shall  be  issued  and  obeyed, 
shall  be  in  the  discretion  of  the  Court,  and  the  Court  b 
hereby  authorised  to  order  and  direct  by  whom  and  to 
whom  the  same  shall  be  paid."     But  the  third  section 
had  already  provided  '*  that  the  several  enactments  con- 
tained **  in  stat  9  Ann.  c.  20.  **  relating  to  the  return 
to  writs  of  mandamus,  and  the  proceedings  on  such 
returns,  and  to  the  recovery  of  damages  and  costs,**  are 
extended  to  all  writs  of  mandamus,  and  the  proceedings 
thereon.     What  then  is  the  enactment  in  9  Ann.  re- 
lating to  costs?  The  second  section  enables  the  pro- 
secutor of  a  writ  of  mandamus  to  traverse  the  return, 
and  the  defendant  to  take  issue,  and  directs  a  trial; 
and,  in  case  a  verdict  shall  be  found  for  the  prosecutor, 
he  shall  recover  such  damages  and  costs  as  he  might  in 
an  action  on  the  case  for  a  false  return.     Now  it  is 
clear  that  this  provision  was  not  intended  to  be  repealed 
by  stat.  1^4.  c.  23.,' the  clause  of  which  (s.  6.),  already 
cited,  for  making  further  provision  for  costs,  was  evi- 
dently designed  merely  for  the  cases  omitted  in   the 
stat.   9  Ann.  c.  20.,  where  no  writ  is  granted,  or,  if 
granted,  is  at  once  obeyed.     Whether  the  words  may 
not  extend  farther,  and  give  the  Court  discretionary 
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power  over  the  costs  in  all  cases,  may  be  a  question  fit     New  Series. 


1841. 


to  be  considered ;  but  nothing  requires  the  exercise  of 

that  discretion  in  all  cases.     The  utmost  effect  of  the     '^^  Quxiir 


V. 


words  is  to  permit  the  Court,  on  a  proper  application,  Falu 
to  deprive  a  party  of  costs.  We  give  no  opinion  on 
this  point,  but  are  of  opinion  that,  in  the  absence  of 
such  application,  the  prosecutor,  succeeding  on  the  trial, 
as  he  has  done  here,  is  entitled  to  his  costs.  The  rule 
must,  therefore,  be  discharged. 

Rule  discharged. 

Error  was  brought  in  the  Exchequer  Chamber  on 
the  judgment  upon  the  mandamus. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Queen,  on  the  Prosecution  of  Armstrong  [r«Madfly, 
and  Francis,  against  Fall  and  Others.         i842.]. 

nPHE  case  was  argued  in  Hilary  vacation,  1842  (a). 

G.  Hayes  for  the  plainti£Es  in  error.  The  judgment  is  See  marginal 
erroneous  in  giving  damages  where  no  legal  injury  has  p.  634. 
een  sustained.  That  no  damages  could  have  been  re- 
Cvered,  either  at  common  law  or  under  stat.  9  Ann. 
^•'0.,  is  admitted  in  the  judgment  of  the  Court  of 
Q^en's  Bench  on  the  motion  to  set  aside  the  order  of 
theLord  Chief  Baron  {b).     First,  as  to  the  common 

{^^ondatf^  Febracay  7th,  1842.      Before   Tmdal  C  J.y  Aldmtm^ 
Erskin  gold  MatUe  Js. ;  and  Pctrke,  Gumey,  and  Ro^e  Bs. 
W  *td,p.647. 
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FoUane  L      law.    The  protecutors  i^ipear  by  the  record  to  oome 

*___  before  the  Courts  not  in  the  character  of  private  indi?- 

'^^  Qnuv     Yiduals,  bat  as  inhabitants  and  parishioners,  on  behalf  of 
Fau.        themselves  and  the  other  inhabitants  and  parishionsEB* 
It  does  not  even  ^ipear  that  they  are  the  prosecutors  of 
the  writ    They  could  not  become  parties  to  this  record 
at  all  at  common  law.   The  common  law  was  that  parties 
interested  might  bring  a  distinct  civil  action  for  a  fidse 
return :  ^  also,  if  the  matter  concmms  public  govemmeot^ 
and  BO  particular  person  is  so  far  interested  as  to  main- 
tain an  action,  the  Court  will  grant  an  information 
against  the  particular  persons  that  made  the  return;" 
5  Bac.  Ahr.  286  (a),  tit  Mandmnm  (L.),  citmg  The  Cam 
of  the  Surgeon^  Company  {b).     In  Rex  v.  The  Overseen 
of  Spotiafid  (c)  Lord  Hardwicke  expressly  confines  the 
action  for  a  fiUse  return  to  cases  concerning  some  pri- 
vate right ;  so  that,  at  common  law,  the  only  remedy  in 
the  case  of  a  public  right  was  information;  which  was 
the  course  pursued  in  Rex  v.  Pettiward  (d)  (where  the 
mandamus  was  to  appoint  surveyors  of  the  highways) 
and  in  Rex  v.  The  Justices  of  Lancashire  (e).     If  one 
parishioner  could  recover  damages,  all  the  parishioners 
might  sue.    But  no  action  on  the  case  lies  ^^  when  there 
is  no  particular  damage  to  any  one,  but  it  is  common  to 
many^"  Com.  Dig.9  Action  upon  the  Case,  (B.  2.}.    Tbuf 
as  appears  from  WUUam^s  Case{g)  and  the  other  a** 
thorities  citied  in  Comynsj  no  action  lies  for  not  readig 
divine  service  to  the  tenants  of  a  manor,  nor  for  a  br^ 
being  out  of  repair,  nor  for  not  keeping  a  comton 
ferry,  unless  there  be  a  particular  damage.     Ther  se- 

(a)  Tifacd.  (»)  1  SaXk.314, 

(c)  Co,  jr.  B.  temp.  Hmrdm,  184.      (d)  4  Bw.  245S. 
(e)  1  !>•  4^  iZ.  485.  (g)  5  jR^  72  A. 
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Goodly,  as  ta  stat  9JniL,  c.  SO.    That  statute^  which     JSew  Series, 

1841. 
applies  ooly  to;  mandamiia  respecting  a  corporate  office^ 


does  notf  by  sect.  2,  gi?e  any  damiages  on  a  trBverse     ^^  Qomr 

except  where  damages  might  haye  been  recoyered  at        ^^^ 

commtin  law  in  ah  action  for  a  fatse  return.    It  merely 

creates  the  power  of  traversing,  and  gives  to  a  trial 

upoR  a  traverse  such  incidents  as  attached  to  an  ao^ 

tioD  fox  a  false  return  at  common  law^     In  &fnastonY. 

Tht  Majf&r^  t^c.^  of  Skrewsbury  (a)/ die  mandamus  was 

to. restore  the  piiosecutor  to* the*  office  of  alderman: 

a  traverse  was    taken  >  on  the  retttm,  and  found  (in 

efieet)  againM  the  defendant,  but  no  damages  were 

fimnd,  and  judgment  was  entered  up  for  quashing  the 

retnm;  bat  the  House  of  Lordsi  on  eiror,  reversed  the 

judgment)  and  sent  the  record  back  to  this  CSourtJ 

directing  them  to  award  a  venire  de  novo.    There  the 

prosecutor  was  substantially  damaged,  and  no  suggest 

tton-  was  made  foe  entering  nominal  damages  so  as  to 

make  the  judgment  good.    Thirdly,  as  to  stat  1  JV.  4. 

c^SL'StS.    That  statute  leaves  the  law  exactly  as  it 

was  before,  except  that  the  right  of  taking  the  traverse 

is  extended  to*  all  cases  of  mandamus.    Biit  the  inci- 

dents  to  the  traverse  ace  not  altered. /.  The  general 

intent,'  indeed,  appears  from  8ect.4  to  have  been  to 

relieve  puUic  officers  against  whom  a  mandamus  was 

obtained.     The  law  is  as  it  would  have  been  if  stat» 

9  Jnfu  .  x^  30.  had  been  embodied  in  stat.  1  ^.  4.  c;  21* 

[  Tindal  C.  J.   Or  as  if  stat  9  Jmu  c.  20.  had  originally 

been  applicable  to  all  writs,  of  mandamus.]    In  Bex  v. 

Williams  (&)  Foster  J^  stated  that  staL  9  Ann.  c.  2a  was 

drawn,  by  JPawell  J.,  with  great  care  and  attention,  and 

that  there  was  no  reason  for  extending  it  beyond  its 

(a)  2  Sir,  1051.  (b)  1  Bur.  408. 4PS. 
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intention ;  which  statement  was  cited  with  approbatini 
by  Lord  Kenyon  in  Bex  v.  WaJUs  (a).  In  Rex  ▼.  GUu^ 
tonbjf  (6),  where  this  Court  refused  costs  to  a  proseoHor 
in  a  writ  of  nodanter  under  the  statute  of  Watmimier 
2d  (I  Stat  18  Ed.l.  c.46.).  Lord  Hardwieke  said 
the  rule  was,  **  that  statutes  which  gi?e  costs  are  Id 
be  taken  strictly."  \^Aldenon  B.  Your  argomeiit^  if 
good,  seems  to  shew  that  there  can  be  no  traTcrse  of  a 
return  where  there  is  no  personal  damage.]  If  the  true 
construction  of  stat  9  Ann*  c.  20.  $.  2.  and  staL  1  ^.4. 
c.  21.  5. 8.  be  (as  the  prosecutors  here  contend)  that  a 
verdict  for  the  Crown  on  a  traverse  must  always  indade 
damages  for  the  prosecutor,  it  will  follow  that  the  tra* 
verse  is  given  only  where  there  is  damage,  that  is,  where 
the  individual  is  aggrieved  in  his  own  person.  Bat 
that  is  not  correct.  There  are  instances  of  tiateiaes 
without  damages,  as  in  the  case  of  a  traverse  under  the 
statute  ^of  forcible  entry,  8  jET.  6.  c.  9.  The  mere  pio- 
duction  of  a  postea  shewing  the  falsehood  of  the  retom 
is  enough  to  support  a  peremptory  mandamus:  Rat 
V.  Prtmse  (c) ;  5  Bac.  Abr.  287,  tit  MandamuSi  (M). 


JErlr,  contra.  Stat  9  Ann.  c*  20.  5. 2.  gave  a  travene 
ill  all  cases  where  a  corporate  right  was  insisted  upon, 
whether  by  a  prosecutor  interested  or  by  one  not 
interested:  and  it  expressly  gave  the  prosecutw  da- 
mages  and  costs,  upon  a  finding  for  him,  in  the  same 
manner  as  he  might  have  had  them  if  he  had  been 
successful  in  an  action  on  a  fiidse  return.  Therefore^ 
damages  which,  at  common  law,  could  be  reoofrered 
only^by  a  prosecutor  mierested,  were,  under  the 


;    (o)  S  T.  JL 375. 37a 
(r)  -2  Sir.  S97  j 


(6)  Co.  JT.  B.  Uwtp, 
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tute  of  Anncj  recoverable  wherever  that  act  gave  a     New  Series. 

traverse,  that  is,  in  all  cases  of  mandamus  for  corpo-  * 

rate  offices,  without  any  restriction  of  the  right  to  TbeQunN 
parties  interested.  Then  stat.  I  fV.4f.  c.2l.  s.S.  ex-  Fall. 
tends  this  to  all  cases  of  mandamus.  The  argument 
on  the  other  side  (when  considered  in  connection  with 
Xjfnaston  v.  The  Mayoty  4^.,  ^  Shrewsbury  (a),  which 
decided  that  a  judgment  for  the  prosecutor  on  a  tra- 
verse to  a  mandamus  was  erroneous  where  there  were 
no  damages)  would  shew  that  on  a  traverse  of  a  return 
to  a  mandamus  to  elect  a  mayor,  if  it  were  not  prose- 
cuted by  a  party  claiming  the  office,  no  judgment  could 
be  given.  But,  further,  the  prosecutors  here  had  an 
interest ;  because  the  false  return  defeated  their  writ  of 
mandamus,  and  rendered  the  remedy  abortive.  They 
have  been  put  to  expense.  Rex  v.  The  Overseers  of  Spot'- 
land  (fi)  does  not  prove  the  point  for  which  it  was  cited : 
there  may  have  been  no  one  there  in  the  position  of  these 
prosecutors.  {Parke  B.  There  must  have  been  some 
applicant,  Alderson  B.  And,  according  to  your  prin- 
ciple, he  might  have  said  that  the  return  made  his  writ 
abortive.  Matde  J.  And  that  he  had  been  put  to  ex- 
pense.] At  any  rate,  Lord  Hardwick^s  language  is 
merely  an  obiter  dictum,  as  to  this  point.  In  Green  v. 
P^  (c)  sixteen  persons  joined  in  an  application  for  a 
mandamus  to  register  the  certificate  for  a  place  of  meet- 
ing for  the  religious  worship  of  Dissenters :  and  they  all 
joined  in  an  action  for  a  false  return;  and  it  was  held 
that  they  might  {d) ;  ^*  for  they  all  jointly  sue  the  man- 
damus, they  all  jointly  prosecuted,  the  charges  were  all 
joint,  and  these  are  the  damages  the  plaintifis  sue  to 

(a)  8  Str.  1051.  (6)  Co,  Jf.  JB.  temp.  Hardw.  184. 

(c)  1  Ld.  Raym,  125.  {d)  P.  127. 
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recover/'  And  the  Court  relied  there  oh  Ward  v. 
Brampston  (a),  where  two  parties  joined  in  obtaining  a 
mandamus  lo  admit  them  as  church  wardens,  and  after* 
wards  joined  in  an  action  for  a  &lse  retnm :  and  the 
Court  held  that  they  might  do  so ;  ^  for  the  mandamos 
and  the  whole  prosecution  and  diarge  thereof  was  joial^ 
and  the  office  is  no  office  of  profit,  nor  is  the  iction 
brought  for  that,  but  for  the  unjust  return,  wherehj  Aej 
were  put  to  the  charge  of  the  ^mandamus.**  As  to  the 
question  whether  Armstrong  and  Francis  distincdyap- 
pear  to  be  prosecutors,  that  is  sufficiently  shewn  by^tbe 
language  of  the  traverse,  coupled  with  that  of  die 
mandamus. 


6.  HayeSf  in  reply*  In  Crreen  v.  Pope  (b),  the  par- 
ties were  injured,  by  not  having  their  place  of  worsUqp; 
that  is  a  ground  of  action ;  Com.  Dig.  Action  tqm  ike 
Case  far  a\  Di^twrbomee^  (A  8).  In  Ward  v.  Bnmps^ 
ton  (a)  the  plaintifis  were  disturbed  in  their  offices^  lAidi 
is  a  good  ground  of  action ;  Com.  Dig.  Action  upon  ike 
Case  far  a  Disturbance^  (A  5).  In  those  cases  there  was 
no  question  as  to  the  injury,  but  only  whether  it  could  be 
a  joint  injury.  According  to  the  argument  on  the  other 
side,  the  distinctions  taken  in  the  books  as  tx>  interest 
would  be  unmeaning.  As  to  the  common  law^  Bani^s 
ScUcitor^s  Practice  on  the  Crown  Side  of  the  Court  ofKif^s 
Benchf  p.  59.,  and  Butt.  N.  P.  202.  (there  cited),  confinn 
the  principle  contended  for  by  the  plaintifi  in  error,  that^ 
where  no  particular  person  was  interested,  the  remedy 
was  by  information. 

Cur.  adcvtdi* 


(a)  S  Lev.  3S8. 


(6)  1  Li,  Bmfnu\^S.    •*' 
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29th,  1 842),  delivered  the  judgment  of  the  Court.  * 

The  Court  have  considered  this  case,  which  has  stood     "^^  Onnw 
over  for  some  time^  and  have  come  to  the  eooclusion        ^^^^ 
that  the  judgment  of  the  Court  of  Queen's  Bench  ought 
to  be  affirmed. 

The  mode  of  legblation  adopted  by  the  stat.  1  fF.  4. 
^.21.  5. 8.,  by  referring  to  the  prior  statute  of  9  Amu 
e.  20.  s.  2.,  instead  of  containing  express  enactments  ap- 
plicable to  all  writs  of  mandamus,  has  created  the  prin- 
cipal difficulty  in  the  case,  and  caused  a  doubt  to  exist, 
whether  the  effect  of  the  statutes  together  is  not  to  give 
damages  and  costs  in  those  cases  only  where  the  pro- 
secutor of  the  mandamus  might  haVe  recovered  damages 
in  respect  of  a  particular  injury  in  an  action  on  the  case 
for  a  false  return :  for  the  provision  in  stat.  9  Ann.  c.  20. 
s.  2.  was  applicable,  as  seems  to  have  been  decided  by 
the  case  ofKynasUm  v.  The  Mayor ^  4"^,  of  Shrewsbury  (a), 
to  such  cases  only.  But  we  are  of  opinion  that  the 
construction  of  stat.  1  ^  4.  c.  21.  is  not  to  be  00  limited; 
and  that,  to  give  effect  to  the  intention  of  the  legislabire 
apparent  in  that  act,  we  must  hold  that,  in  eoertf  case, 
the  person  who  sues  or  prosecutes  a  mandamus  is 
thereby  entitled  to  damages  and  costs.  This  statute 
provides  that  the  aiactment  in  stat.  9  Ann.  c  20.,  as  to 
the  recovery  of  damages  and  costs,  shall  be  extended 
and  made  applicable  to  aU  other  writs  of  mandamus : 
and  we  think  it  clear  that  the  le^^lature  intended  that 
the  person  suing  or  prosecuting  in  off  such  writs  should 
have  his  damages  and  costs,  whether  an  action  for  a 
fitlse  retom  on  the  ground  of  a  particular  injury  sus- 
tained by  him  would  lie  or  not 

(a)  2iSilr.l051.         * 


€60 


B.  R.    EASTER  VACATION, 


Figlume  L 
1841. 

Tbe  QjaMMK 

V. 

Fall. 


Another  oligecticHi  was  stated  in  the  course  of  the  ar- 
gument, namely,  that  it  did  not  appear  sufficiently,  on 
the  bee  of  the  record,  that  the  defendants  in  error  were 
the  persons  who  had  sued  or  prosecuted  the  writ  The 
Court  have  all  felt  considerable  doubt  as  to  this  point ; 
but  their  opinion  now  is,  that  the  two  defendants  in 
error  must  be  taken  to  be  the  persons  suing  or  prose- 
cuting the  writ  in  this  proceeding,  which  is  of  a  ringnlar 
and  anomalous  character.  The  plaintiffs  in  error  have 
chosen  to  join  issue  with  them,  and  thereby  treated  them 
as  persons  competent  to  traverse ;  which  could  not  be 
the  case  unless  they  had  either  sued  or  prosecuted  the 
mandamus.  Such  an  objection  ought  to  have  been 
taken  in  an  earlier  stage  of  the  proceedings. 

Judgment  affirmed. 


Monday, 


The  Queen  against  Kelk. 


]yj"ANDAMUS   directed   to   George  Kdky   one  of 

the  commissioners  under  stat.  41  G.  3.  (U.  K.) 

c.  cxxxvi.  (local  and  personal,  public  {a) ),  commanding 


By  a  drain- 
age 11:1(41 
G.  3.  U.  K. 
c  cxxxvi.), 
commiioionera 
were  ordered 

to  adminifter  an  oath  to  new  coamiuioners  elected.  On  mandamiu  requiring  a  commia- 
sioncrto  swear  in  a  penon  alleged  to  be  elected,  defendant  returned  that  the  party  was  not 
elected ;  and,  on  trateiw  taken  on  the  return,  defendant  had  tbe  verdict  and  judgment. 
Held,  that  defendant  (under  itat.  9  Ann,  c.  Sa  s.  S.  and  stat  1  H\  4.  c.  91.  u  3.)  waa 
entitled  to  the  costs  of  shewing  cause  upon  the  rule,  as  part  of  the  general  costs,  witbont 
special  application  and  order  under  stat.  1  W*  4.  c.  81.  s.  6. 

A  prenous  act(36  G.  S.  c.  9U.),  incorporated  in  the  above,  enacted  that,  *<if  any  action, 
suit,  or  information,  shaU  be  commoiced  or  prosecuted  against  any  penon,"  **for  any  thing  lo 
be  done  in  pursuance  of  this  act,  or  in  the  execution  of  the  powers  and  authorities  hcvdby 
given  and  granted,"  the  action,  information,  &c.,  shall  be  commenced  within  six  months 
next  after  tkejkct  comwuitedg  the  general  itme  may  be  pleaded  and  the  statute  and  special 
matter  given  in  evidence ;  and,  if  the  defendant  have  a  verdict,  or  the  plauUifhe  nonimUdt 
or  suflfer  a  ducvnlmiMmor,  or  judgment  be  given  against  him  on  demurrer  or  otberwiacii 
defendant  shall  have  treble  costs. 

Held,  that  defendant,  on  the  judgment  upon  traverse  to  the  return,  was  not  entitled  to 
treble  costs. 

(a)  Stat.  S6  &  S.  c  99.  is  entitled  <*  An  act  for  the  more  effectually 
embanking,  ^draining,  preserving,  and  improving  certain  low  lands  and 
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him  to  administer  the  oatb,  required  by  the  act  to  be   .  ^^  ^*». 
taken,  to  George  Clark^  elected  to  act  as  a  special  com-  * 


missioner.     Return,  that  Clark  was  not  duly  elected.     '^^  ^°"" 
Traverse  of  the  return.      Verdict  for  the  defendant; 
and  judgment  thereon  (a). 

On  the  taxation  of  costs  before  the  Master,  the  pro- 
secutor objected  that  no  costs,  antecedent  to  the  re- 
turn of  the  mandamus,  could  be  allowed  without  an 
express  order  of  the  Court  on  application  made  for  that 
purpose  under  stat.  1  ^.4.  c.21.  $.6.  The  Master, 
however,  allowed  the  defendant  his  costs  of  shewing 
cause  against  the  rule  for  the  mandamus. 

The  defendant  contended  that  he  was  entitled  to 
treble  costs  under  stat.  36  G.  3.  c  99. ;  sect  52  of 
which  enacts,  **  that  if  any  action,  suit,  or  information, 
shall  be  commenced  or  prosecuted  against  any  person 
or  persons  for  any  thmg  to  be  done  in  pursuance  of  this 
act,  or  in  the  execution  of  the  powers  and  authorities 
hereby  given  and  granted,  every  such  suit,  action,  or 
information  shall  be  commenced  and  brought  within  six 
calendar  months  next  after  the  fiurt  committed,  and  not 
afterwards ;  and  shall  be  laid  and  brought  in  the  said 

grounds,  lying  and  being  in  the  several  parishes  or  townships  of  Everton, 
Scaftwortkf  Grmdley  on  the  HUlf  MuteHon,  and  WaUtermghatnt  in  the 
countj  of  Nottingham,** 

Stat  41  G,  3.  U.  K.  c  cxzzvi.  is  entitled  «  An  act  for  altering  and 
amending  an  act'*  &c.  (sUt.  36  G.  3.  c.  99.)- 

Sect.  1  presenres  so  much  of  the  former  act  as  is  not  hereby  varied,  al- 
tered, or  repealed. 

Sect.  13  provides  that  no  person  shaU  be  capable  of  acting  (with  certain 
exceptions},  either  as  an  original  or  special  commissioner,  until  he  shall 
have  taken  and  subscribed  the  oath  there  set  out ;  **  which  oath  it  shall  be 
lawful  for  any  one  of  the  said  original  or  special  commissioners,  as  the 
case  may  be,  to  administer,  and  he  is  hereby  authorised  and  required  to 
administer  the  same  to  any  other  of  the  said  commissioners.  ** 

(a)  Sec  Regina  y.  Xelk,  12  A.  f  E.  559. 
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county  of  Nottingham^  and  not  elsewhere;  and  tbe  per- 
son or  persons  so  sued  or  prosecuted  shall  and  may 
plead  the  general  issue,  and  give  this  act  and  the  special 
matters  in  evidence  at  any  trial  to  be  had  thereupon^ 
and  that  the  same  was  done  in  pursuance  and  by  Ae 
authority  of  this  act;  and  if  it  shall  appear  to  have  been 
so  done,  or  if  any  action,  suit,  or  itifonnation  shall  be 
brought  after  the  time  hereby  limited  finr  bringing  the 
same,  or  shall  be  brought  in  any  other  county  or  place 
than  as  aforesaid,  then  and  in  such  case  or  caseatiie 
jury  shall  find  a  verdict  for  the  defendant  or  defendants; 
and  if  the  plaintiff  or  pkintiffi  shall  become  nonsnitedj 
or  sufier  a  discontinuance  of  his,  her,  or  their  actiony 
suit,  or  information,  after  the  defendant  or  defendants 
shall  have  appeared,  or  if  a  verdict  shall  pass  agmnst  the 
plaintiff  or  plaintiffs,  or  if  upon  demurrer  or  otherwise 
judgment  shall  be  given  against  the  plaintiff  or  plaindffi^ 
the  defendant  or  defendants  shall  have  treble  costs,  and 
shall  have  such  remedy  for  the  same  as  any  other  de» 
fendant  or  defendants  hath  or  have  for  costs  of  suits  in 
any  other  cases  by  law."  The  Master,  however,  refused 
to  allow  treble  costs. 

In  MichaelnuLs  term,  1840,  Whiiekurst^  for  the  prose- 
cutor, and  fVadditigfon  for  the  defendant,  respectively 
obtained  rules  for  reviewing  the  taxation. 

In  last  Easter  term  (a),   Waddington  shewed  cause 

against  Whitehnrsfs  rule,  and  Whitehurst  was  heard  in 

support  of  it.     The  arguments  not  materially  diflfering 

from  those  urged  in  Regina  v.  FaU(b)f  it  is  not  thought 

necessary  to  report  them. 

Cur.  adxk  vulL 


(a)  ThurMday^  April  29th.      Before  Lord  Denman  C.J.,  Paitetont 
Williams,  and  Wightman  Js. 
(6)  Antd»  pp.  650,  651. 
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On  thesttmeday^  -     <;  .>:..'   -  mmSenu. 

— 

WhitiBhurst  diewed  icause  ti^na^tf^Wkddir^ori^'  rutei  ^^  ^"'^ 
-Hie  Master  was  right  m  'not  allowing  treble  costs;  Kku. 
The  m«idamiis  was  not  an  aetioO)  siut^  4fit  iiifi)nnation 
&r  any  thing  done  in  pursnanoe  of  the  act,  or  in  este^ 
Cntion  of  the  powers  and  authorities  gti^'  by  it^  At 
the  time  when  the  act  passed  qo  traverse  conld  have 
been  taken  at  all;  nor  coold  the  defendant  haVe  daSfned 
costs.  The  whole  language  of  sect  52  shews  that  the 
clause  was  not  intended  to  apply  to  such  a  case^  iTbe 
party  fiuling  on  thb  issue  is  the  Queen,  not  the  pro- 
secutor; there  is  no  **  plaintiff."  How  C0uld  the  limitation 
dause  apply?  When  was  ** the ^t  committed''?  HoW 
could  the  defendant  **  plead  die  genend  issue»"  or  the 
Queen  be  ^  nonsuited,  or  suflbr  a  discontinuance^  ?  In 
Fletcher  V.  Wttkim  (a)  it  is  was  held  that  stat  2A^G^  fii 
c  44.  s.  6^  relating  to  actions  for  aiqr  thing  done  in 
obedience  to  any  warrant,  did  not  i^ply  to  rqrfevin^ 
that  being  in  the  nature  of  an  action  in  rem ;  and  there 
MilwardY.  Coffin  {b)  was  confirmed.  Nor  does  that 
statute  apply  to  an  action  for  a  penalty  (unda^  stat; 
18  G.  2.  c.  20.  5.  3.)  against  a  party  acting  as  magis- 
trate without  qualification :  Wright  y.Horton  (c).  So  the 
provisions  in  stat.  7  Jac.  1.  c.  5.  and  stat  21  Joe*  L  c.  12. 
s.  5.|  giving  double  costs  in  actions  for^  any  thing  dofie  by 
officers  in  virtue  of  their  offices,  do  not  apply  to  actions  for 
nonfeasance ; .  Herring  v.  Finch  (d),  Atkins  v*  BanweU  (^), 
Blanchard  v.  Bramble  (g).  In  Umphelfy  y.  McLean  (h) 
an  action  for  money  had  and  received  was  brought 
against  collectors  of  taxes  to  recover  the  amount  of  an 

(a)  6  East,  283.  (b)  2  W.  BL  ISSa 

(c)  Holt*s  iST.  P.  C.  458.  (<<)  2  lev,  950. 

(e)  3  East,  92.  Qs)  SM.f  8.  ISI. 
(A)  1  j».  # -4W,  42.  .... 
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r^ume I.  excessive  charge  for  expenses  on  a  distress:  and  it  was 
held  that  the  defendants  were  not  within  the  protection 

Tb-  Q-«  of  Stat  «  G.  8.  c.  99.  s.  70.,  which  reqoii«.  notice 
where  actions  are  brought  *^  for  any  thing  done  in  pur- 
suance'' of  the  act|  because  the  complabt  was  that  the 
excess  was  not  returned,  which  was  merely  a  noo* 
feasance.  Cases  may  be  cited  on  the  other  side  where 
actions  against  tollkeepers  for  taking  too  large  a  toll 
.  have  been  held  to  fidl  within  the  language  of  similar 
clauses :  but  in  these  cases  the  taking  has  been  ooo* 
sidered  a  positive  act. 

WaddingtoHf  contra.  This  is  not  an  action  far  a 
nonfeasance,  but  a  proceeding  for  damages  sujqpoaed  to 
accrue  by  reason  of  the  Gedse  return,  which  is  a  mis« 
feasance.  By  stat.  9  Ann.  c.  20.  s.  2.  and  stat.  1  IT.  4. 
c.  SI.  s.  S.  damages  are  given  on  the  traverse  exactly 
as  on  a  felse  return:  the  folse  return  is  the  real  gist 
of  the  oomplamt  In  2  TidiPs  Pradice^  997  {a\  it  is 
said,  with  reference  to  stat  4S  6. 3.  c.  46.  s.  5.  (where 
the  words  are  *^  in  every  action  in  which  the  plaintiff  or 
plaintiffi  shall  be  entitled  to  levy  under  an  execntioo 
agamst  the  goods  of  any  defendant"),  that  ^  a  mandamut 
is  holden  to  be  an  action  within  the  meaning  of  this  act, 
when  the  party  pleads,  and  damages  and  costs  are  given 
to  the  prosecutor :"  and  Bex  v.  The  Mcyar  tf  Glamor" 
gan(b)  is  cited.  The  proceeding  comes  within  the 
words  of  stat.  36  G.  3.  c.  99.  s.52. ;  it  is,  in  eflfect, 
information  prosecuted  against  the  defendant  for  ther 
return  made,  which  is  a  thing  done  in  execution  of  th^ 
powers  of  the  act.  Sect.  13  of  stat.  41  6. 3.  U.  K» 
c.  cxxxvL  requires  him  to  swear  in  the  parQr  dectedr 
his  obligation  to  make  the  right  return  follows  as  a  coo- 

(a)  9Ch  ed.  (6)  %  SmkkU  Bip.  S, 
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sequence.  Where  a  company,  created  by  an  act  (S5  G.  S.     ^^  Seneu 
c.  52.),  were  enabled,  by  sect.  1,  to  exercise  certain  . * 


powers  over  particular  brooks,  and  to  take  water  from  ''^  Qoiw 
them  except  as  was  after  mentioned,  but  sect.  8  forbade  Kux.  . 
the  taking  it  within  certain  periods,  and  they  took 
water  from  one  of  the  brooks  within  those  periods,  it 
was  held  that  such  taking  was,  according  to  the  lan- 
iguage  of  another  section  (144)  of  the  act,  a  thing 
*<  done"  *'  in  pursuance  of  this  act,  or  in  the  execution 
of  the  powers  and  authorities,  or  the  orders  and  direo* 
tions,  hereinbefore  given  and  granted;"  Gaby  v.  Wilis 
Canal  Company  (a).  In  Smith  v.  Sham{b)  Bayley  J.,  in 
delivering  the  judgment  of  the  Court,  gives  the  follow- 
ing reason  for  holding  the  defendant  there  entitled  to 
the  protection  of  the  act  (50  G.  S.  c.  ccvii.  local  and  per- 
sonal, public,  s.  94.)  then  under  discussion.  ^*  Would 
he  not  have  been  entitled  to  say,  I  acted  under,  and 
therefore  in  pursuance  of  the  statute  ?  I  should  never 
have  acted,  but  for  the  statute.  The  statute  made  it 
my  duty  to  act ;  and  if  I  acted  erroneously,  I  am  en- 
titled to  the  protection  the  statute  meant  to  give  to  an 
honest  but  an  erroneous  exercise  of  its  powers.''  Reli- 
ance is  placed,  on  the  other  side,  upon  the  language  of 
sect  52  of  Stat  SS  G.  S.  c.  99. ;  and  it  is  assumed  that 
the  provision  relates  to  no  case  in  which  any  one  of 
the  incidents  contemplated  in  the  section  could  not 
occur.  But,  if  the  test  insisted  upon  were  applied  in  all 
cases,  the  section  would  be  nearly  inoperative.  Thus,  if 
it  can  be  applied  only  where,  but  for  the  clause^  a 
special  plea  would  have  been  necessary  for  entitiing  the 
party  to  give  the  statute  in  evidence,  many  actions  on  the 
case  would  be  excluded.    The  language  of  Bqyky  and 

ia)  SiCffS.  580.  (b)  XQ  S^  t  C  S77. 
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VoivmeL      Hdtrovd  Ja*\m.  fVaierkottse  v.  Keenia)  shiews  that  sodi 

1841 
^__  a  fomial  interpretadoa-  cannot  preraiK    The  ground  of 


T. 


The  Qumr  ^.j^q  decision  in  Herring  y.  Finck  (b)  was,  that  atat 
7Jac*  !•  c*5.  and  stat  21  Jae.  1.  c.  12.  s.  5.  apply  ooty 
to  acts  done  in  tike  character  of  an  officer.  In  Waier» 
house  V.  Keen  (e)  and  Smith  vl  SKmo  (^f ),  Gfra?fiiMgf  t. 
Hto'd  (e)  v^SiS  recognised ;  in  which  it  was  held  that  stat 
28  G.  5;  0.70.  &S0.^  requiring  notice  in  the  case  of 
actions  bronght  agamst  excise  officers  **  for  any  diing 
done  in  the  execution  o^  or  by  reason  of  his  or  thdr 
office,'^' applied  where  the  action  was  money  had  and 
received  to  recover  duties  which  the  offioer  had  taken 
after  they  were  repealed. 

Cur.  ado.  xmlL 

Lord  Denman  C.  J.  now  delivered  judgment 

Cross  rules  were  obtained  in  this  case  for  the  Master 
to  review  his  taxation. 

One  must  be  discharged  on  the  grounds  already 
stated  in  Regina  v.  FaU  (g),  which  apply  equally  to  the 
defendant  as  to  the  prosecutor  whenever  the  return  to 
a  mandamus  is  traversed. 

The  other  was  founded  on  a  claim  to  treble  costs; 
the  defendant,  who  succeeded  on  a  traverse  of  the 
return  to  the  writ  of  mandamus,  being  said  to  be  en- 
titled to  them  as  an  officer  under  the  local  act  which 
appointed  him  a  commissioner.  To  such  officer,  they 
are  granted,^  if  he  succeed  in  any  action  brought  against 
him  for  what  he  may  have  done  in  the  execution  of 
diat  duty.  . 

This  mandamus  required  defendant  to  swear  the  pro- 

(«)  4  JB.  jr  C  SCO.  (h)  2  Lev.  250. 

(c)  4  JB.  J-  C.  20a  (d)  10  B,  i  C,  277. 

(0  4  T.  i.'553.  (g)  Ante,  p.  65U 
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secutor  into  the:  office  of  commissioner;  but  the  Court     New  Serigg. 
was  of  opinion,  on  a  spedal  case  stated  after  trial,*  that  [__ 


he  was  not  duly  elected,  and  gave  judgment  for  the  de-  "^^  Q^uw 
fisndant,  who  was  thereupon  entitled,  under  stat  9  Ann.  ^^^^' 
c*96m  s.  2.,  to  such  costs  as  he  would  have  obtained  if 
sued  for  a  false  return^  But,'  if  he  had  be^i  sued  in 
such  action  and  had  succeeded,  we  think  he  would  not 
have  been  so  entitled,  the  return  whidi  he  made  to  the 
writ  not  being  by  any  iieasonaUe  construction  an  act 
done  in  the  execution  of  his  o£^ce.  No  case  cited  for 
defendant  established  his  right;  add  the  authorities  on 
the  other  side  clearly  proved  that  the  privilege  of  treble 
costs  is  not  t(>  be  extended  by  equitable  ccmsiderations 
beyond  the  plain  import  of  the  statute. 

Both  rules  dischai^ged.- 


The    DuNDALK    Western    Railway    Company  Monday, 

agamst  Tapster. 

T|EBT  for  calls  upon  certain  shares  held  by  defend*  a  public  local 
■^  ant,  as  proprietor,  in  a  company  formed  under  stat  T.^'^t^ 
1  Vict,  (r.xcvi.(a).    Plea,  that  this  court  ought  not  to  JJ^uf^^^ 

provided  that 
if  any  proprietor  of  shares  should  refuse  to  pay  a  call,  it  should  be  lawful  for  the  company 
to  sue  for  it  i^  any  of  the  Queen's  courts  of  record  in  DtMm ;  and  gaye  a  general  form  of 
declaration :  Held  that,  the  debt  and  the  remedy  being  created  by  the  statute,  the  company 
w«rt  bdund  to  pursue  the  remedy  pointed  oat  by  it^  and  could  not  bring  an  action  for  a 
call,  and  declare,  in  the  general  form,  in  an  EngUih  court* 

Htld  also  that  a  plea  to  sudi  action  In  an  English  court,  stating  the  above  provision  of 
the  statute,  was  in  substance  a  plea  in  bar,  though  it  commenced  and  concluded  "that  the 
court  ought  not  to  have  further  cogniiance  of  t£  cause**  ftc 

(a)  Local  and  personal,  public :  entitled,  <<  An  act  for  making  and  main- 
taining a  railway  from  the  town  of  Dundaik,  in  the  county  of  LotUfiy  to 

.  •  •  ...  .  ..^ 

the  town  of  BaOSbdy,'  in  the  county*  of  MandgkanJ^  Th»  section  on 
which  tl^e  defendant  relied  is  set  forth  in  the .  plea.  The  statute  incor- 
porated the  oompaoy,  and  gave  the  general  form  adopted  in  the  de* 
daratioii, 
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Foiume  L     have  further  cognizance  of  the  action,  because,  by  the 
*____  said  act,  it  is  provided  that  the  directors  therein  men- 


Tbe  DuvDALK  tioned  shall  have  power  from  time  to  time  to  make 

Western  Rail-  ^ 

way  Compuiy  such  calls  from  the  proprietors  of  the  undertaking  to 
TArtTBA.  defray  the  necessary  expenses,  so  that  no  call  shall 
exceed  a  certain  sum ;  and  that  every  owner  of  shares 
shall  pay  his  rateable  proportion  of  the  monies  called 
for  to  such  persons,  and  at  such  times  and  places^  as 
the  directors  shall  from  time  to  time  direct  and  i^>pcnnt; 
and  if  any  owner  shall  not  pay  his  proportion,  then 
such  owner  shall  pay  interest  at  the  rate  of  6  per  oent.; 
and  if  he  shall  neglect  or  refuse  to  pay  his  proportiOD, 
with  interest,  for  the  space  of  two  calendar  months  afkor 
the  day  appointed,  it  shall  be  lawful  for  the  company 
or  directors  to  sue  for  the  same  in  any  of  the  Queen's 
courts  of  record  in  Dublin  in  the  manner  mentioned 
in  the  act.  That  defendant,  before  and  at  the  time  of 
making  the  calls  and  commencing  this  suit,  was  such 
proprietor  as  in  the  declaration  and  act  mentioned,  and 
was  and  still  is  subject  and  liable  to  be  sued  upon,  and 
for  and  on  account  of,  and  in  respect  of^  the  causes  dl 
action  in  her  Majesty's  said  courts  of  record  in  DvA- 
Un^  and  not  otherwise  or  elsewhere.  Verification,  and 
prayer  of  judgment  if  the  court  ought  to  have  further 
cognizance^  &c.    General  demurrer,  and  joinder. 

In  the  margin  of  the  demurrer-book  the  defendant 
objected  to  the  declaration  on  the  ground  that  if  he  was 
liable  in  England^  it  should,  at  all  events,  shew  a  con* 
sideration,  and  be  a  good  declaration  at  common  law. 

Qeasbj/f  for  the  plaintiff.  There  is  nothing  in  the 
act  or  in  the  plea  to  oust  the  jurisdiction  of  this  court. 
If  the  act  had  simply  directed  payment  of  the  calls,  and 
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given  a  general  form  of  action,  there  could  bave  been     ^(sw  Series. 
no  doubt.    The  only  doubt  arises  on  the  words  be-  ' 


ginning  "  and  if  any  owner,"  &c.,  which  make  it  law  ^^*£^V^ 
ful  to  sue  in  the  Queen's  courts  in  DubUn.  The  ju-  ^*7  Companj 
risdiction  of  the  superior  courts  of  this  country  b  not  TAnnft. 
to  be  ousted  indirectly,  or  without  express  words.  Caics 
y.  Knight  (a),  Parker  v.  Eldit^  (J).  IPatteson  J.  It 
is  only  by  the  aid  of  the  statute  that  one  partner  can 
sue  another.  Must  you  not  take  the  remedy  the  sta- 
tute provides  ?]  The  partnership  is  incorporated.  IPaU 
teson  J.  Could  such  a  corporation  sue  its  own  members 
without  the  express  provision  of  the  act?]  There  is 
no  objection  to  it  on  principle.  The  act  gives  power 
to  sue  in  Lrelandy  but  does  not  prohibit  suits  elsewhere. 
The  call  makes  the  defendant  a  debtor  to  the  company 
with  all  the  consequences  and  liabilities  incident  to  a 
debt.  If  the  plea  be  intended  as  a  bar,  it  ought  to 
be  pleaded  in  bar,  as  in  West  v.  Turner  {c\  and  not 
to  the  jurisdiction.  If  it  be  intended  as  a  plea  to 
the  jurisdiction,  or  in  abatement,  such  a  plea  in  tran- 
sitory actions  should  shew  some  other  court  in  which 
the  defendant  might  be  sued,  and  that  he  is  within  the 
jurisdiction  of  such  court,  or  has  property  there  by 
which  he  may  be  attached,  lest  there  should  be  a  failure 
of  justice.  1  Chitty  en  Pleadings  vol.  1.  p.  S84.  {d) 
Then  the  defendant  has  no  right,  on  demurrer  to  a  plea 
in  abatement  or  to  the  jurisdiction,  to  object  to  the  de- 
claration, for  the  judgment  is  only  respondeat  ouster. 
He  should  have  demurred  to  the  declaration  if  it  is 
defective,  or  should  move  in  arrest  of  judgment  in  a 
future  stage  of  the  cause. 

(a)  ST.R,  442.  (b)  1  Eattf  S5S. 

(c)  6  A.iE.  614.  (d)  p.  445.  6Ui  ed. 
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.  FUume  L         Kdfyf  cohtriL    Tbe  .formal  objection  to  the  plea  is 
[_^  ^ititled  to  no  weight.    Substantially  the  plea  is  in  barf 


^  ^"'^aliu  *^^  the  jadgment  must  be  final ;  and  what  is  stated  in 
way  CompMij  the  books  of  practice  and  pleading  as  to  the  e&cC  of  a 
jAPinuu  demurrer  to  a  plea  ai  abatement,  applies  to  cases  where 
the  matter  is  ofiiE^  matter  in  abatement  (a).  As  to  the 
meriiBy  the  act  creates  s  ddit  and  a  remedy  for  that 
dd>t^  which  the  plailitifls  are  bound  to  pursue.  [Ife 
waa  then  stopped  by  the  Court.] 

Lord  Dbnii AN  C;  J;  The  right  and  the  remedy  are 
both  created  by  the  legislature,  and  the  company  are 
bound  to  pursue  the  remedy  provided  by  it  The  pliea 
is  in  substance,  though  not  in  form,  a  plea  in  bar ;  and 
the  dbgection  to  the  dedariition  may  therefore  be  taken 
advantage  of  upon  this  record. 

Paiteson,  Williams,  and  Wightican  Js.  con- 
curred.   • 

S.  Judgment  for  the  defendant 

(a)  See  ArchM/iC*  PUmd&ng  and  Evidence  in  Actions  ^,  p»  S14.  (9d 
ed.),  and  ChiUy  on  Pleadings  toL  u  p.  465.  (6th  ed.) 
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New  Seriet, 
1841. 


The  Queen  against  The  Inhabitants  of  the  Monday, 

Parish  of  Aberdarok. 

ON  appeal  against  an  order  for  the  removal  of  Gwen  A  tenement 
was  let  to  ^. 

Owen  and'  her  children  from  the  parish  of  Han"  and  b,  as  joint 
Jiubjk^  Carnarvonshire,  to  the  psrbh  of  Aberdaron  in  \^Zdt 
the  same  coanty,  the  sessions  confirmed  the  order,  sub-  J^^ftb^ur  ^ 
ject  to  the  opinion  of  this  Court  on  the  following  case,     joining  js.-. 

^  r  ^  A,  alone  en- 

The  pauper  is  the  wife  of  John  Owen*  who  has  ab-  *«^  f*?  *^ 

*^      *  cupied  the 

seonded  .to  America^  and  she  and  her  children  derive  entirety,  and 

alone  paid  the 

their  settlement  from  his  father,  Owen  Janes*    The  set-  rent,  without 
tlement  of  O.  Jones  was  by  Inrth  ip  the  appellant  parish,  or  interference 
imless.he  gained  one  in  that  of  Uanystymdwy  m  the  rrat  was  leas 
same  county  under  the  following  circumstances.  Heid^at  A. 

In  Jiify  1809,   O.Jones  applied  to  the  land  agent  §^^45"^ ^ch 
of  71  P.  J.  Parry ^  in  the  same  county,  to  be  allowed  renting,  under 
to  become  tenant   to  the  latter  of  a  tenement,   his  c*  12* 
property,  consisting  of  a  dwelling-house,  fulling  mill, 
&rm,  and  land,  situate  in  the  several  parishes  of  Liantf^ 
shfnidwy  and  JUanarmon^  in  the  same  county.     The 
dwelling-house  (in  which  Jones  lived),  the  mill,  and 
buildings,  were  all  in  Llamfshfrndwy^  and  the  land  in 
Uanamunu  The  agent  refused  to  let  him  the  tenement, 
unless  his  father  in  law,  J.  I^axndy  became  joint  tenant 
with  him;   and  the  tenement  was  accordingly  let  to 
«7.  Danid  and  O.  Jofies,  as  joint  tenants,  at  the  yearly  . 
tent  of  17/L'175^  ^d  thereupon,  or  shordy  afterwards, 
Jones  alone  entered  into  the  possession  and  occupation 
of  the  entirety  of  the  house,  mill,  &rm,  and  land,  and 
continued  in  such  sole  occupation  thereof  for  the  period 
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[__  by,  the  said  J.  Davidf  who  resided  at  the  distance  of 


TheQuuir     twenty  miles  therefrom.     Jones  alone  firom  time  to 
Tbc  inbiOiit-    time  paid  the  whole  of  the  rent  for  the  first  four  ycBn^ 

ants  of 

Abkaoabov.    and  15/.  on  accomit  of  the  fifth  year.     David  paid  no 
part,  though  named  as  joint  tenant  in  the  receipts. 

The  court  of  quarter  sessions  decided  that,  though  the 
occupancy  and  payment  of  rent  were  by  O.  Jones  alooe^ 
there  was  a  joint  tenancy  and  joint  liability  of  «/•  DaM 
with  him,  and  no  settlement  was  therefore  gained  at 
Llanysiymdwy. 

GreaveSi  in  support  of  the  order  of  sessions.  If  dus 
case  had  turned  on  6  G.  4.  r.  57.,  Bex  ▼•  GretU  Waket' 
ingip)  would  have  been  in  point.  The  question  is, 
whether,  under  the  old  statute  IS  &  14  Car.  2.  c.  iS.»  s 
joint  tenancy  by  two  of  a  tenement  of  less  yearly  valne 
than  20/.,  can  give  a  settlement  to  either  ?  In  Crcfi  ▼• 
Gain$ford{b)  and  Harden  v«  Barham{c)f  it  ;was  held 
that,  where  two  persons  take  jointly  such  a  tenement,  no 
settlement  is  gained.  If  the  pauper's  father  had  beoi 
the  sole  tenant  to  the  landlord,  he  would  have  gained 
one,  though  another  had  guaranteed  the  rent :  Rex  y. 
Hooe  {d).  So,  if  he  had  become  an  undertenant  to  him- 
self and  cotenant,  and  the  sessions  had  found  that  fiBM:t, 
it  might  have  been  sufficient  to  give  one.  The  sole  oc- 
cupation of  the  entirety  is  immaterial,  unless  he  occupies 
in  his  own  right  Here  he  occupied  one  moiety  as 
bailifi*  of  Davidf  and  an  occupation,  as  bailifi^,  is  not 
enough,  though  a  strict  tenancy  may  not  be  essential. 

§ 

(a)  5B.iAd.  971.  (6)  2  Bott,  pi.  194.  p.  148.  ($tb  ed.) 

(c)  S  BoU.  pL  197.  p.  145.     S.  C.  Burr.  S.  C.  Sll. 
(tf)  4  East,  362. 
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The  observations  of  Littledale  J.  in  Rex  v.  Great  Waker^     New  Series. 
ing(u)  are  in  point.    The  fact  of  occupation  by  one  * 


only  cannot  operate  any  change  in  the  tenancy  of  the     "^^  Qdkkn 

tW0|  who  continue  to  be  tenants  until  the  landlord  shall    The  inhabit- 
ants of 
recognise  one  to  be  his  sole  tenant^  and  discharge  the    Abbedaboit. 

other.    Christy  v.  Tancred  (£).    The  case  must  be  de* 

dded  just  as  if  the  point  had  arisen  at  the  end  of  the 

first  forty  days  of  Joneses  residence. 

.  JendSf  contra.  It  has  been  decided  that  the  rent  has 
nothing  to  do  with  the  settlement;  it  is  the  value  that 
should  alone  be  considered.  Here  the  premises  are  of 
suflBcient  value,  and  Janes  **  came  to  settle"  on  them. 
He  settled  on  them  alone;  and  was,  substantially,  the 
sole  tenant  by  permission  of  his  cotenant,  to  whom  he 
was  in  no  way  accountable  as  bailiff  or  servant.  The 
test  suggested  by  Hclrqyd  J.  in  Rex  v.  Chediston  (c), 
namelyi  that  in  the  case  of  a  burglary  the  house  would 
be  properly  described  as  Jbit^s,  is  applicable.  Rex 
V.  Hooe(d)  is  in  point;  and  the  nature  of  the  occu* 
pation  required  by  the  statute  is  illustrated  by  Rex 
V.  FiUangliy{e)f  Rex  v.  Netherseal  (g).  Rex  v.  Laken^ 
heath  {k\  Rex  v.  Helsham{i)y  and  Rex  v.  St.  Mary^ 
Nemn^on  (k). 

Lord  Demmam  C.  J.  If  we  were  to  adhere  strictly 
to  the  language  of  the  statute,  we  should  depart  far  from 
the  construction  which  has  always  been  put  upon  it. 
It  is  expressly  found  tliat  the  landlord  refused  to  let  to 

(a)  SB.^Ad.  976.  (i)  tM.^W.  127. 

(c)  AB.^C.  SSO.  (d)  4  Eati,  362. 

(e)  1  T.  R.  458.  {g)  AT.R.  S58. 

(A)  \B.^  C.  531.  (0  2  P.  f  ^d  62a 
(Ar)  5  P.  t  iid.  540. 


674- 


fi.  R.    KASTER  VACATION, 


Volume  L      the  pauper's  lather,  except  jointly  with  David  ;  and  it  ib 

1__  not  found  that  he  occupied  the  whole  by  any  agreement 

The  QuKKH    yifiii^^  or  underlease  from,  David,  who  was  legally  as  modi 
The  inhabtu    entitled  to  the  occupation  as  Jones.    On  the  autboiri^  of 
Abxkoaboh.    the  decisions  referred  to,  we  are  bound  to  hold  that  no 
settlement  was  gained  under  such  circumstances^   . 


Patteson,  Williams,  and  Wiohticak  Js.»  oon* 
curred. 
S.  Order  of  sessions 


r  CM  I    J   i:;.  I 


Monday^ 
May  10th. 


Sect  2  of  Stat. 
1  W.  4.  f.  18. 
applies  to  set- 
tlements as 
well  by  paying 
parochial  rates 
as  by  renting 
tenements : 
Therefore  a 
pauper,  who 
hires  and  oc- 
cupies a  tene- 
ment for  a 
whole  year  in 
conformity  with 
the  provisions 
ofstaU  6  G.  4. 
r.  57.,  may 
gain  a  settle- 
ment by  pay- 
ment of  rates, 
though  he  has 
not  paid  the 
whole  of  a 
year's  rent ; 
provided  he 
has  paid  as 
much  of  it  as 
amounts  to  10/. 


The  Queen  against  The  Inhabitants  of  Bright- 

HELMSTONE. 

QN  appeal  against  an  order  for  the  removal  of  A« 
Richardson  and  her  children  from  the  parish  of 
Petworthj  in  Sussex^  to  the  parish  of  Brightketmstane  in 
the  same  county,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  following  case. 

The  pauper,  Ann  Richardson^  was  the  widow  o£  Joseph 
Richardson,  who,  on  27th  or  28 th  March  1838,  went 
into  the  occupation  of  a  separate  and  distinct  dwelling- 
house  and  building  in  the  parish  of  BrighthelmsUme 
under  a  lease  for  a  term  of  years,  and  continued,  with 
his  family,  to  occupy  these  premises  till  his  death  on 
27th  March  1839.  During  this  time  he  paid  the  first 
three  quarters'  rent  for  the  premises  amounting  to  SOL\ 
but  the  last  quarter  of  a  year's  rent  was  never  paid.  He 
underlet  a  portion  of  the  premises,  but  was  duly  assessed 
in  respect  of  the, whole  to  a  poor-rate  made  on  17th 
July  1838,  the  first  made  after  his  occupation,  and  to 
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another  made  on  1st  Naoember  18B8.    The  two  rates     NemSmeu 
were  duly  paid  by  him,  together  with  \L  t4is.  l£2i,  the  ^ 


ffOMt. 


sum  apportioned  to=  him  out  of  a  rate  made  on  5tb     '^^  Quuk 
MartA  18S8  on  the  previous  occupiers  of  the  premises;    Theinimbii. 

snts  of 

No  other  rate  was  made  on  the  premises  doring  his  oo 
cupation.  The  sessions  find  as  a  bet,  that  Joseph  Sidn 
ardson  occupied  the  premises  for  one  whole  year. 
.  It  was  urged  on  the  pari  of  the  respondent  parish, 
that  the  defect  of  payment  of  one  whole  year's  rent  was 
aired  by  stat.  1  fV.  4.  c.  18.  s.  2,  and  that  Josqih  Rich'^ 
iardson  thus  acquired  a  setdement  in  Brighthelmstone 
by  payment  of  the  rates  aforesaid.  On  the  othei*  side  it 
was  contended,  that  the  stat.  IW.^  c  18.  was  con- 
fined to  settlements  by  renting  tenements;  and  diat 
settlements  by  payment  of  rates  were  still  regulated  by 
6  G  4.  c.  57.,  which  required  payment  of  a  whole  year's 
rent.   - 

It  Joseph  Bichardson  did  gain  a  settlement  in  Bright^ 
helmstone  by  such  payment  of  rates,  the  order  of  sessions 
was  to  be  confirmed ;  if  not,  then  to  be  quashed.  - 

«7.  Johnson  in  support  of  the  order.  The  pauper's 
husband  obtained  a  settlement,  under  6  G.  4*.  c*  51.^ 
by  payment  of  parochial  rates  in  respect  -of  premises 
occupied  for  a  year,  and  by  payment  of  rent  to  the 
amount  of  10/.  Sect  2^  of  1  W.^.  e.  18.  expressly 
provides,  that  such  payment  shall  be  sufiicient  under 
6  G.  4.  c  57.  It  was  contended  at  the  sessions,  that 
sect.  2.  of  1  fF.  4.  c  18.  is  confined,  as  sect  I.  is,  to 
settlements  gained  by  renting ^  a  tenement;  and  that  a 
settlement  by  paying  rates  could  only  be  gained  where 
the  whole  rent  was  paid;  and  cases  were  cited  to  sjiew 
that  statutes  might  be  restrained .  l^  their  titles,  and 
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. 1_  settlement,  namely,  to  settlements  by  renting  and  ooca- 


Tbe  QoBiH  pying  tenements.  But  the  words  of  sect  2.  are  dear, 
Tbelnhiibiu  and  are  applicable  to  both  the  species  of  settlement 
Bbioothbui.   included  in  the  former  statute.    [He  was  then  stepped 

IVOXB. 

by  the  court.  J 

Tyndak  and  Attru  contra.  The  tide  of  1  W.  cl%. 
points  only  to  one  kind  of  settlement;  and,  though  the 
preamble  refers  to  both  kinds,  the  scope  of  the  enacting 
part  is  evidently  restrained  to  that  which  is  mentioned 
m  the  title.  Bex  v.  Stake  Damerd  (a).  That  the  tide 
may  be  used  to  explain  an  act  is  shewn  by  Bates  v« 
Pilling  (b\  where  BayUy  B.  makes  use  of  it  to  explain 
the  Vexatious  Arrest  Act,  4S  G.  S.  c.  46. ;  and  by  Rte 
V.  Bwrgcyne  (c),  where  the  tide  of  27  G.  S.  c.  44.,  for 
preventing  frivolous  suits  in  the  Ecclesiastical  courtly 
was  referred  to  for  the  same  purpose.  In  Bex  v.  Dmt- 
sley  {d)^  the  Court  was  of  opinion  that  the  only  object 
of  sect  S.  of  1  W.  4.  c.  18.  was  to  make  the  operation  of 
sect  1.  retrospective  as  to  setdements  by  renting  a 
tenement;  but  the  argument  of  the  respondent  parish 
would  give  it  an  operation  of  a  far  more  extensive  kind. 
Taken  by  itself  the  second  section  would  certainly 
apply  to  the  whole  of  the  previous  act  6  6. 4.  c  57. ; 
but,  being  a  mere  proviso  appended  to  die  principal 
object  of  the  statute  as  expressed  in  the  first  section,  it 
must,  according  to  the  ordinary  rules  of  construction,  be 
confined  to  that,  and  be  taken  as  introduced  for  the 
purpose  of  explaining  and  restraining  it;  Morris  v. 
Mellin  {e) ;  Bex  v.  St.  John  Bedwardine  {g). 

(a)  6  ^  fr  £.  S08.  (6)  S  a  ^  M.  374. 

(c)  2  JBSgk^  N.  S.  65.  id)SB.^  Ad.  465. 

(e)  6  A  4:  C.  446.  (g)  B  B.  ^  Ad.  169. 
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Lord  Denman  C  J.     I  can  perceive  no  intention  in     ^ew  Sena. 

1 04,1 

the  legislature  to  restrict  the  second  section  to  one  * 


species  of  settlement.  The  Quuk 

w. 

The  InbabiU 

JUltS  Olf 

Patt£Son  J.    The  first  act,  6  6. 4.  c.  57.»  applies  to    Bughtbxlm. 
both  kinds  of  settlement;  and  the  second  section  of 
]  W»4f.  c.  18.  is  expressed  in  terms  sufficiently  general 
to  embrace  both  the  heads  of  settlement  referred  to  in 
the  previous  act. 

Williams  J.  (a)  concurred. 
S.  Order  of  sessions  confirmed. 

(a)  Wightman  J.  bad  left  the  Court 


The   Queen   against  The   Guardians   of  the  Monday, 
Hartley  Wintney  Union.  "^  ^ 

AT  the  Winchester  quarter  sessions,  December  Slst,  An  order  of 
1839,  the  court  made  the  following  order.  recited'^^'the 

"  Whereas  a  female  bastard  child  was  bom  on  the  ^^!^^^Jtl^ 

certain  union 

28th  day  of  March  last,  in  the  parish  of  Odiham^  within  ^  •^f"  for"" 
the  Union  of  Hartley  Wintney  in  this  county,  on  the  *"  ^^^^^  ^^ 

^  ^  maintenance 

body  of  Sarah  Champion^  single  woman  ;  which  said  &c.  on  s^  R», ' 

the  putative 

bastard  child,  by  reason  of  the  inability  of  the  said  father  of  a 
mother  of  such  child  to  provide  for  its  maintenance,  has  that  the  said  ' 
become  chargeable  to  the  said  parish ;  and,  the  guar-  p^^^  5.  ^ 
dians  of  the  said  union  having  made  diligent  inquiry  as  ^^*^  *'  J^ 
to  the  father  of  such  child,  and  due  notice  having  been  **»«  court  had 

^  proceeded  to 

hear  the  evi- 
dence, and,  not  being  satisfied  therewith,  had  refused  to  make  any  order  on  S.  B. ;  it  then 
directed  payment  by  the  guardians  of  a  certain  sum,  being  the  costs  incurred  by  S,  JS,  in 
resisting  the  application. 

Held  that  the  order  was  bad  for  not  shewing,  on  the  face  of  it,  that  the  application  had 
been  first  made  to  the  petty  sessions  under  2  &  S  VicL  c.  85*y  and  the  case  transmitted 
thence  to  the  quarter  sessions. 

VOL.  I.    N.  S.  Y   Y 


678  B.  R.    EA8TBR  VACATION, 

Volume  L      given  to  Stephen  JRaweB  of  the  said  parish,  sawyer^  of 
'        the  application  hereunder  mentioned  intended  to  be 


The  Qdsew  made,  the  said  guardians  have  applied  to  this  court  finr 
The  Guaidians  an  order  on  the  said  Stephen  BaweU^  the  person  whom 
WiimnT  they  charge  vrith  being  the  putative  &ther  oi  sudi 
child,  to  reimburse  the  said  parish  for  its  maintenanoe 
and  support;  and,  the  said  guardians  not  having  pro- 
duced any  agreement  of  the  said  Stephen  BaweU^  and 
the  said  Stephen  Bawell  having  appeared  at  this  court 
by  his  attorney  at  the  time  when  such  application  came 
on  to  be  heard,  this  court  hath  proceeded  to  hear,  and 
hath  heard,  evidence  thereon,  and,  not  being  satisfied 
that  the  evidence  adduced  sufficiently  supported  the 
charge  made  against  the  said  Stephen  RaweUj  doth  not 
think  fit  to  make  any  order  on  the  said  Stephen  Baaodlf 
but  doth  order  and  direct  that  the  sum  of  192. 19^  4#il, 
being  the  fiill  costs  and  charges  incurred  by  the  said 
Stephen  RaweU  in  resisting  such  application,  shall  be 
paid  by  the  said  guardians.  Farry  clerk  of  the  peace.'' 
A  rule  was  obtained  (a)  for  a  certiorari  to  bring  up 
this  order  for  the  purpose  of  its  being  quashed,  on 
the  ground  that  it  appeared,  on  the  face  of  it,  to  be  an 
order  made  originally  at  quarter  sessions  contrary  to 
Stat  2  &  3  Vict.  c.  85.  s.  1.  (&)•  The  order  being  brought 
up,  Bawlinsony  in  last  Hilary  term,  obtained  a  rule  to 
shew  cause  why  it  should  not  be  quashed. 

G.  T.  White  now  shewed  cause,  and  contended  that, 
as  the  defendant  had  appeared  by  his  attorney  at  the 
hearing,  and  the  court  of  quarter  sessions  had  pro- 

(a)  In  the  BaU  court     Begina  ▼.  T%e  JutHces  ofHampMrj  9  Dowi, 
P.  a  171. 
(6)  See  lUgma  w,  J%e  JuUices  ^  WiUthire,  18  A.  ^  E.  793. 
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ceeded  to  Tiear,  and  adjudicate  upon,  the  application,  it     New  SerUs. 

1  fidii 
must  now  be  presumed  that  the  case  had,  in  fact,  been  * 


Union. 


previously  brought  before  the  petty  sessions.     It  was  "^^  Queen 

matter  of  evidence  before  the  quarter  sessions  whether  The  Guardians 

j»           1  of  Hartlet 

such  proceedings  had  been  taken  before  the  inferior  Wintkbt 
court  as  enabled  them  to  entertain  the  case. 


.    BawUnsonj  contra,  was  not  heard. 

Lord  Denman  C.  J.     Every  thing  necessary  to  give 
jurisdiction  must  appear  on  the  face  of  the  order. 

Patt£8on  and  Williams  Js.  (a)  concurred. 
S.  Order  quashed. 

(a)  Wig/uman  J.  had  left  Uie  Court. 


Bunch  against  Kennington.  Jtfbmtey, 

Mwj  10th. 

TRESPASS  for  taking  and  carrying  away  a  dog  of  Trespass  for 
taking  plain- 

the  plaintiff,  tying  a  cord  round  its  neck,  and  beat-  tiff's  dog. 
ing,  bruising,  wounding,  and  ill-treating  it,  whereby  it  damage  fea- 

j»^  sant  in  a  close. 

"*®"*  ReplicaUon, 

Plea:  that  one  E.  H.  GileSj  before  and  at  the  time  that  the  dog, 

'  when  taken, 

when  &c.  was  possessed  of  a  close  in  the  parish  of  &,  w**  "*  ^^ 

'■  actual  posses^ 

and  because  the  dog  at  the  said  time  when  8^c*  was  sion  of  plain- 

^  ...         ^Vl*%  son  and 

wrongfully  in  the  said  close,  encumbering  it  and  doing  servant  j9.,  and 

then  under  the 

damage  there,  defendant,  as  servant  of  £.  H*  Giles,  took  personal  care 
the  dog  as  a  distress  for  the  said  damage,  and  carried  it  ugedTby  ^°^ 
away  out  of  the  close  to  a  convenient  pound  in  the  same  fjej^gnte  in* 
parish  near  the  close ;  and  that,  for  the  purpose  of  con-  ^®  repiic^ion 

*  »  -?  r      f  were  insum- 

veying  the  dog  to  the  pound,  defendant  tied  the  cord  cient,  as  ap- 
round  its  neck ;  and  because  the  dog  was  then  unruly  to  shew  such 

user  of  it  as 
exemptedit  firam  seiiureff' 

Y  Y  2 
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^ '___  unavoidably  a  little  beat,  bruised,  wounded,  and  injured 


BuwcH       jt  qh  the  said  occasion,  doing  no  unnecessary  hurt,  as 
KiNMiMGTON.    he  lawfully  might  &c^  which  are  the  same  trespasses 
&c«     Verification* 

Replication :  that  the  dog  was,  at  the  time  of  the 
taking  in  the  plea  mentioned,  a  dog  of  the  plaintifi^  and 
was  then  in  the  actual  possession  of  one  Henry  Bunchj 
then  being  a  son  and  servant  of  plaintifi^,  and  was  then 
under  the  personal  care  of,  and  being  used  by,  the  said 
H.  Bunchy  so  being  such  son  &c.     Verification. 

Demurrer,  assigning  specially  several  causes,  which, 
being  ground  of  general  demurrer  and  adverted  to  in 
the  argument  hereafter,  are  here  omitted.     Joinder. 

Erie  for  the  defendant.  The  replication  states  nothing 
to  prove  that  the  dog  was  privileged  from  seizure.  The 
facts  of  actual  possession  and  personal  care  and  user  by 
the  plaintiff's  son  constitute  no  exemption.  The  dog 
may  at  the  time  of  seizure  have  been  at  a  distance  fix>m 
the  plaiiitijBT's  son,  who  may  have  been  neither  present 
nor  even  in  sight.  Nothing  is  stated  that  can  lead  to 
the  conclusion  that  any  breach  of  the  peace  could  pos- 
sibly arise.  Nothing  but  such  actual  use  as  may  pro- 
bably lead  to  personal  struggles,  and  breach  of  the 
peace  can  privilege  from  seizure  for  a  distress.  What 
amounts  to  such  user  may  be  a  question  of  fact  depend- 
ing upon  the  nature  and  circumstances  of  each  case ;  but 
the  allegations  in  the  plea  should,  at  all  events,  suffi- 
ciently shew  this,  and,  in  the  absence  of  very  distinct 
averments,  the  replication  must  be  taken  most  strongly 
against  the  party  pleading  it  IPaileson  J.  The  alle- 
gations in   it  would    be   satisfied   by  proof  that  the 
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dog  was  within  sound  of  BuncKs  whistle,  and  that     NewSerm, 
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Bunch  was  out  of  sight]    Erie  was  then  stopped  by  the  * 

Court  B^^c" 

KiiurixoioK* 

G.  T.  White,  contr^.  Storey  v.  Eobinson  (a)  and  Field 
V.  Adames  {b\  are  in  point  In  the  last  case  the  goods 
seized  were  a  horse  and  harness,  and  there  were  ge- 
neral allegations  of  actual  possession,  personal  care,  and 
use,  as  in  this  case.  {Erie*  The  replication  there 
stated  that  the  harness,  &c.  was  **  then  being  actually 
used  by  the  plaintiff."]  A  manual  possession  was  not 
stated,  and  there  is  no  other  difierence  between  the 
pleadings  than  the  word  ^^  actually,"  before  the  word 
^*  used,"  which  is  not  enough  to  distinguish  the  cases. 
[Lord  Deiiman  C.  J.  Perhaps  the  replication  in  Field 
V.  Adames  (b)  was  rather  loose.]  Supposing  that  ma- 
nual and  personal  possession  of  the  dog  cannot  be  in- 
ferred from  the  allegations,  it  does  not  follow  that  the 
dog  was  not  exempt  from  seizure.  A  horse  led,  though 
not  actually  ridden  by  the  owner,  would  still  be  pri- 
vileged. 

Lord  Denman  C.  J.  The  language  of  the  replica- 
tion is  not  sufficient  as  applied  to  the  particular  subject 
matter  of  this  action. 

Patteson,  Williams,  and  Wightman  Js«  con- 
curred. 

S.  Judgment  for  the  defendant 

(a)  6  T.  R.  138.  (6)  12  A.  ^  E.  649. 
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^«!l1r^        ^^E  o^  the  demise  of  Rose  Riddell  against 

William  Gwinnell. 


May  lOth. 


By  the  custom    |^N  the  trial  of  this  ejectment,  before  Alderson  B^  at 

of  the  manor  of    v-r 

Cheltenham,  the  the  Gloucestershire  Spring  assizes,  1836,  a  verdict 

holder  was  en-    was  found  for  the  plaintifi^  subject  to  the  opinion  of  this 

titled  to  dower     ^  .  , 

of  the  copy.  Court  upon  a  special  case. 

which  her  bus-  ^Y  ^^^  ^^^^>  ^^  appeared  that  the  action  was  brought 

Mbed^imd  had  ^  recover  part  of  a  messuage  called  BucJcingham  Houses 

h^ uf ^^^  d^'^f  ^^°S  copyhold  in  the  manor  and  parish  of  CkeltenhaM^ 

she  disposed  of  in  Gloucestershire.     The  lessor  of  the  plaintiff  claimed 

it,  for  twelve  ,  i         ■         i 

years  after ;  or,  under  an  assignment  of  dower  made  to  her  by  the 
again,  her  se-     homage,  as  widow  of  Colonel  John  RiddeOj  who  had 

cond  husband 

had  iL  The  copyhold  descended  to  the  youngest  son,  and,  in  default  of  sons,  to  the  yomigat 
daughter.  A  private  act  (1  C  1.  c  1.)  was  passed  to  settle  the  customs,  by  whicbtbe  dcKent 
was  directed  to  be  in  fee  simple,  except  that,  iu  default  of  sons,  the  land,  instead  of  going  to 
all  the  daughters,  was  to  go  to  the  eldest.  Copyholders  were  enabled  to  Msign  to  ffacir 
wives  for  life  any  part  of  their  copyholds,  mesmages,  and  lands  for  jointure,  and  wives  ac- 
cepting before  marriage  of  such  jointure  of  customary  lands,  or,  accepting  after  marriage 
and  agreeing  after  the  husband*s  death,  were  barred  of  dower.  And  it  was  enacted  that 
wives  should  have  for  dower  for  life  the  third  part  only  of  their  husbands'  customary  lands, 
to  be  set  forth  and  assigned  to  them  by  the  homage  of  the  court  in  which  the  husband's 
death  was  presented,  or  within  such  time  after  the  court  as  the  steward  should  limit.  But 
women  theretofore  wives  of  copyholders  dying  tenants,  and  wives  of  the  then  copyholders, 
were  to  enjoy  the  customary  lands  of  their  then  or  late  husbands,  dying  tenants,  under  the 
old  custom.  Wives  of  copyholders  joining  with  their  husbands  in  any  grant,  &c  of  any 
customary  messuages  or  lands  (having  been  first  solely  examined)  were  barred  of  all  estate 
in  such  lands. 

Held,  that  the  wife  might  claim,  as  her  dower,  for  life,  a  third  of  all  the  copyholds  of 
which  her  husband  had  been  seised  during  the  coverture. 

And  that,  on  common  law  principles,  she  was  to  have  a  third  in  value  of  all  the  lands, 
estimating  the  value  as  it  was  at  the  time  of  the  assignment,  although  they  had  been  con- 
veyed away  during  the  husband's  life,  and  improved  in  value  by  buildings  erected  after 
the  conveyance  and  before  the  assignment.  And  although,  by  conveyances  subsequent  to 
that  by  the  husband,  ttic  land,  &c.,  had  been  divided  into  several  parcels,  and  was  held  1^ 
several  parties  at  the  time  of  his  death. 

Held  no  objection  to  the  wife's  title,  that  the  homage  had  assigned  third  parts  severaUy 
in  the  respective  parcels  held  by  such  several  parties,  although  some  of  the  buildings  had 
been  erected  by  the  holders  since  the  husband's  death,  and  their  value  was  taken  into  con- 
sideration in  the  assignment  of  dower. 

Or  that  the  homage  had  assigned  parts  of  houses  in  the  several  holdings :  Or  that  tibe 
death  of  the  husband  had  not  been  presented,  or  the  dower  assigned,  for  several  years  after 
his  death :  it  not  appearing  that  there  had  been  any  unreasonable  delay  on  the  part  of  the 
wife,  who  had  enforced  the  assignment  by  mandamus  to  the  lord. 

And  that  the  wife's  title^  as  lessor  of  the  pUintiff  in  e|ectment,  was  good,  although  she 
was  not  admitted  after  the  asBgnment. 
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been  copyholder  in  fee  of  the  messuage  and  other  pre-     ^^^w  Seneu 


1841. 


mises  within  the  manor,  but  had  conveyed  them  away 

in  his  lifetime.     He  died  in  1825.    In  1830  the  homaire       ?®*  ^«™- 

^  RlDDKLL 

presented  the  death  of  Colonel  Riddell ;  and  the  lessor  ▼• 

GwiMlfXLL. 

of  the  plaintiff  was  admitted,  as  tenant  for  life,  *^  to  one 
third  of  all  that  piece  or  parcel "  &c.  (describing  some 
of  the  premises  held  and  conveyed  by  Colonel  Riddell). 
At  a  subsequent  court,  in  ISS^,  she  claimed  to  be  ad- 
mitted to  a  third  of  certain  buildings  which  had  been 
erected  on  part  of  the  premises  so  held  and  conveyed, 
subsequently  to  the  ^conveyance.  The  homage  not 
having  assigned  dower  on  this  clfum,  a  mandamus  issued 
in  1835,  commanding  the  lord  and  his  steward  to  sum- 
mon the  homage,  and  commanding  such  tenants  as 
should  serve  thereon  to  assign  to  the  lessor  of  the 
plaintiff  for  her  dower  one  equal  third  part  of  each  and 
every  the  customary  or  copyhold  messuages,  lands, 
tenements,  and  hereditaments,  within  the  said  manor,  of 
which  the  said  John  Riddell  was  seised  during  the  co- 
verture of  the  said  Rose  Riddell.  The  homage,  at  a 
court  held  afterwards  in  the  same  year,  in  obedience  to 
the  writ,  set  out  third  parts  of  several  distinct  parcels 
then  held  by  different  parties^  and,  among  other  parcels, 
a  specific  third  part  of  the  messuage  called  Bucking'- 
ham  House.  Specific  third  parts  of  other  houses 
were  similarly  assigned.  No  further  admittance  took 
place. 

The  detaib  of  the  case  on  which  the  decision  turned, 
and  the  arguments  urged,  will  sufficiently  appear  from 
the  judgment  of  the  Court 

The  case  was  argued  in  Michaelmas  term,  18S9  (a), 

(a)  November  1 5th  and  19tb.     Before  Lord  Denman  C  J.,  PaUexn, 
Williams^  and  Coleridge  Js. 

yy  4 
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by  IL  V.  Richards  for  the  plainti£^  and  Sir  W.  W.  FoOeU 
for  the  defendant. 

Cur.  ado.  vtdL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  first  quesdon  in  thb  case^  viz.  whether  there  was 
sufficient  proof  of  marriage,  was  conoededf  on  the  argu- 
ment, to  be  in  &vour  of  the  lessor  of  the  pluntiC 

The  second  question  is,  whether  the  widow,  according 
to  the  custom  of  the  manor  of  Cfielienham^  as  settled  by 
Stat  1  C  1.  (a),  was  enUded  to  her  dower  or  freeboich 
as  to  all  the  copyhold  lands  of  which  her  husband  was 
seised  during  the  coverture,  or  only  as  to  those  of  which 
he  died  seised. 

Prior  to  that  statute,  she  was  endded  (6)  only  as  to 
those  of  which  he  died  seised ;  but  she  had  the  whole 
of  them  for  her  life,  and  twelve  years  after  if  she  dis- 
posed of  them;  or,  if  she  married  again,  her  second 
husband  had  them.  The  descent  also  of  copyhold  lands 
was  to  the  youngest  son. 

(a)  Stat.  1  C.  1.  c  !•  (pritate),  **  An  act  for  the  settling  and  confinn- 
ation  of  copyhold  estates  and  ciistoms  of  the  tenants  in  base  tenure  of  the 
manor  of  CkeUenham  in  the  county  of  Gloucester,  and  of  the  manor  of 
jishley,  otherwise  called  CharleioH  £mgt  in  the  said  county,  being  holden 
of  the  said  manor  of  (MUnhamf  according  to  an  agreement  thereof  made 
between  the  King's  most  excellent  Mi\jesty,  being  then  Prince  of  WaleSf 
Duke  of  Oomwall  and  of  York^  and  Earl  of  Chester,  lord  of  the  said 
manor  of  Oteltenham,  and  GUes  GrevUle,  Esq.,  lord  of  the  said  manor  of 
Jshley,  and  the  said  copyholders  of  the  said  several  manors.**  The  re- 
porters cannot  discover  that  this  act  is  printed  in  any  collection  of  the 
statutes  of  the  realm ;  but  die  material  proTisions  will  be  found  in  Jfof- 
kms*s  Treatise  on  Copyholds^  Appendix,  No.  III.  (vol.  ii.  p.  481.  ed.  4.). 
The  extracts  in  the  report  are  taken  from  the  appendix.  And  see  same 
▼ol.  p.  88.  note(/);  Plca^ierY,  JSleeke,  Cro,  Car,  568. 

(6)  By  the  customs  antecedent  to  the  statute,  a  statement  of  which  ac- 
companied the  case.    See  some  of  them  set  out^  S  WolUu  Cop.  485. 
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By  the  stat.  1  C  1.  c.l.  (private)  (a),  the  descent 
was  directed  from  thenceforth  to  be  in  fee  simple, 
according  to  the  rules  of  the  common  law,  except  {b) 
that  the  eldest  daughter  should  take  instead  of  all  the 
daughters  (c).  This  alteration  of  the  descent  is  import- 
ant only  because  an  argument  was  raised,  that,  as  the 
estate  was  to  descend  as  at  common  law,  it  must  descend 
with  all  the  common  law  incidents,  and  dower  as  one  of 
them  (d).  Whether  such  a  consequence  would  follow 
or  not,  in  the  absence  of  any  express  provision  by  the 
statute  itself  in  regard  to  dower  or  freebench,  is  not 
material,  as  we  are  of  opinion  that  the  statute  has  such 
express  provision. 

Sect.  5  (e)  enables  copyholders  to  assign  to  their  wives 
for  life  any  part  of  their  copyhold  messuages^  and  lands^ 
for  their  jointure ;  and  the  latter  part  of  sect.  8  (e)  pro- 
vides that  wives,  who  before  marriage  accept  of  such 
jointure  of  their  husbands' customary  lands^  or  after  mar- 
riage accept,  and  after  the  death  of  the  husband  agree 
to^  such  jointure,  shall  be  barred  to  demand  any  dower 
of  those  or  any  other  customary  lands  of  their  husbands. 
Sect.  8  (^),  in  the  early  part,  enacts  that  the  wives  shall 
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(a)  Sect.  2  in  JFatHns,  (6)  Sect.  3  in  Watldnu 

(c)  By  the  old  customs  the  youngest  daughters  took  in  default  of  sons. 

((i)  As  to  the  ordinary  law  of  freebench  and  dower,  the  following 
authorities  were  cited  at  the  bar,  besides  those  mentioned  in  the  judg- 
ment :  6  Vin*  Abr,,  Copyhold  (£.  e),  p.  195.|  (H.  e),  (H.  e.  S),  pp.  209. 
21 1. ;  Note  (5)  to  WUHam  v.  Gwyn^  2  Wmt,  Sound,  45  n.,  2  Watk. 
Cop.  66.  7S.  91.,  1  Seriv.  Cop,  90.  (3d  ed.);  Godwin  ▼.  Wintmore  (2  Jik. 
525.) ;  Einton  t.  Hinton  (AmbL  277.,  2  Fes.  sen.  631.  638.) ;  Benson  ▼. 
Scoi  (3  Lev.  385.) ;  2  BL  Com.  129.,  2  Insi.  80. ;  Shaw  t.  Tompson  {Cro. 
ESx.  426.,  S.  C.  4  Rep.  306.);  stat  I  E.  6,  c.  12.  s.  17. ;  Hargrave*s 
note (5)  to  Co.  Lit.  41  a. ;  Xitchin  on  Courts  Leei,  j-c,  p.  162.  (5th  ed.); 
Com.  Dig.  Copyhold,  (K  2.) ;  Stone  y.  Exton  (2  Show.  82,). 

(e)  In  Watkins. 
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from  thenceforth  have  for  dower  during  their  liyes  the 
third  part  only  of  their  husbands'  customary  lands,  and 
the  said  third  part  to  be  set  forth  and  assigned  to  them 
by  the  homage  of  the  court  wherein  the  presentment  of 
the  death  of  the  husband  shall  be  presented}  or  within 
such  time  next  after  the  same  court  as  shall  be  limited 
by  the  stewards.  It  then  provides  that  womei I9  theretofore 
wives  of  copyholders  djfing  tenants,  and  wives  of  then 
copyholders,  might  enjoy  the  customary  lands  of  their 
then  or  late  husbands,  dying  tenants,  under  the  old 
custom. 

Thb  section,  in  the  enacting  parts,  has  no  words 
confining  its  operation  to  lands  of  copyholders  tfymg 
tenants,  or  lands  of  which  they  died  seised ;  but  in  the 
proviso  for  preservation  of  the  old  rights  it  has ;  thereby 
making  a  marked  distinction:  and,  when  it  is  oonsi* 
dered  that  the  widow's  right  was  reduced,  from  the 
whole  for  her  life  and  twelve  years  after,  to  one  third  for 
her  life,  the  distinction  can  hardly  have  been  uninten- 
tional. 

But  the  statute  does  not  rest  there.  For,  by  section 
9  {a),  wives  of  copyholders,  which  shall  join  in  any 
grant  or  surrender  with  their  husbands  of  any  of  the 
customary  messuages  or  lands,  being  first  solely  and 
secretly  examined  in  court  according  to  the  custom 
there,  shall  be  concluded  and  barred  afterwards  to 
claim  any  right,  title,  or  estate  whatsoever,  of  or  in 
those  lands  so  by  them  surrendered  and  granted  as  afore- 
said. If  this  section  applies  to  aU  the  husband's  copy- 
holds, it  is  conclusive  of  the  question  ;  because  it  shews 
that  the  wife  during  her  husband's  life  has  an  interest  in 
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by  conveyance,  after  being  solely  examined.     Whereas,       ' 

if  she  is  entitled  only  to  an  interest  in  such  lands  as  her      ^^siu 
husband  dies  seised  of,  the  section  would  be  entirely     ^    ^* 
useless  and  absurd ;  her  conveyance  would  be  wholly 
immaterial ;  and  her  husband  might  convey  away  with- 
out her  consent :  and  so  she  would  be  barred  whether 
she  joined  or  not 

The  learned  counsel  for  the  defendant  felt  this ;  and, 
therefore,  insisted  that  the  ninth  section  must  be  referred 
to  the  fifth,  and  applied,  not  to  all  the  husband's  copy« 
holds,  but  only  to  cases  where  copyholds  have  been 
assigned  to  a  wife  for  Jointure :  and  observed  upon  the 
introduction  of  the  word  messuages  in  this  ninth  section, 
which  is  found  in  the  beginning  of  the  fifth  section ;  but 
not  throughout  the  eighth.  Yet  the  latter  part  of  the 
eighth  section  plainly  relates  to  the  same  subject  matter 
as  the  fifth ;  for  it  declares  the  consequence  of  wives'  ac- 
cepting the  jointure  which  the  fifth  section  enables  the 
husbands  to  make  :  it  follows  that  the  word  lands  in  the 
latter  part  of  the  ninth  section  must  be  as  extensive  as 
the  words  messuages  and  lands  in  the  fifth.  In  truth, 
the  criticism  is  much  too  minute :  we  cannot  think  that 
the  introduction  of  the  word  messuages,  in  the  fifth  and 
ninth  sections,  sufiiciently  indicates  an  intention  on  the 
part  of  the  legislature  to  confine  the  operation  of  the 
ninth  secUon  to  the  cases  mentioned  in  the  fifth,  and 
are  of  opinion  that  it  applies  to  all  the  copyholds  of  the 
husband,  and,  for  the  reasons  above  stated,  is  conclusive 
upon  this  question. 

An  objection  was  made  that  the  third  part  is  to  be 
set  forth  by  the  homage ;  and  it  was  asked,  how  can  the 
homage  present  the  death  of  a  person  who  did  not  die 
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tenant  (a)  ?  We  see  no  objection  to  their  presenting 
the  death  of  any  person,  whether  tenant  or  not,  upon 
whose  life  any  copyhold  estate  may  depend,  or  by 
whose  deatli  any  copyhold  estate  may  be  afiected,  or 
any  new  estate  arise. 

We  do  not  rely  on  the  use  of  the  word  <<  dower  "  in 
the  statute,  as  importing  that  the  wife  should  take  dower 
as  of  a  freehold  estate ;  but,  by  an  examination  of  the 
whole  scope  and  language  of  the  statute,  have  come  to 
the  conclusion  that  the  wife  is  entided  to  one  third  of 
all  the  copyholds  of  which  her  husband  was  sdsed 
during  the  coverture,  for  her  life,  as  her  dower  or  free* 
bench.  And  we  are  fortified  in  this  conclusion  by  the 
decision  of  the  Court  of  Common  Pleas  in  Bidddl  v. 
Jenner  {b\  being  upon  this  very  point 

The  third  question  is,  whether  the  widow  shall  have 
a  third  part  of  the  lands  according  to  their  value  at  the 
time  when  her  husband  aliened  them,  or  at  the  time  of 
his  death,  or  at  the  time  of  the  assignment. 

In  the  present  case,  the  value  at  the  time  of  the  death, 
and  at  the  time  of  the  assignment,  though  some  years 
elapsed  between  them,  seems  to  have  been  the  same. 
The  question  is  between  the  value  of  the  lands  at  the 
time  of  alienation  and  of  the  death  of  the  husband.  It 
appears  that  the  lands  have  been  gready  improved  by 
building;  but  that  one  third  at  least  of  the  lands  aliened 
by  the  husband  remained  not  built  on.  That  part, 
however,  is  not  in  the  hands  of  the  defendant:  for, 
though  the  Jiusband  aliened  to  one  person,  that  person 
parcelled  out  the  lands  to  several  others. 


(a)  In  the  argument,  reference  was  made  to  Kitchin  on  Courit  hui^ 
ij-c,  p.  110.  (5th  ed.) ;  2  Servo.  Cop.  App.  423.  (Sd  ed.) 
,    (6)  10.Biiv.29. 
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We  are  of  opinion  that,  when  the  lands  at  the  death     ^ew  Senet. 
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of  the  husband  are  in  the  possession  of  several  persons,  * 

whether  by  his,  the  husband's,  act,  or  the  act  of  Ills      ^'^j^™* 

alienee,  dower  must  be  assiimed  as  to  one  third  of  the     ^    ^* 

°  GWIVNKLU 

lands  in  each  person's  possession ;  and,  therefore,  that 
the  question  above  stated  is  raised  in  this  case,  not- 
withstanding the  quantity  of  land  still  remaining  not 
built  on. 

Very  little  is  to  be  found  in  our  books  upon  this 
question.  What  authorities  are  found  are  collected  by 
Mr.  Park  in  his  valuable  Treatise  on  the  Law  ofDc/wer^ 
p.  255.,  et  seqq.  (a). 

The  principal  authority  is  Perkins  (J),  sect  328.  (r), 
who  lays  it  down  that,  if  ^^  the  feoffee  builds  thereupon 
a  castle  or  mansion  house,  or  other  buildings,  or  other- 
wise improves  it,  so  that  it  is  worth  more  by  the  year 
than  when  it  was  in  the  possession  of  the  husband ;  the 
wife  shall  not  have  her  dower  but  according  to  the 
value  it  was  of  in  the  time  of  her  husband.  And  yet 
if  a  disseisor  build  upon  land  which  he  hath  by  dis- 
seisin, and  the  disseisee  enters  he  shall  have  the  build- 
ing, &c.  And  so  "  &c,  *^  the  cause  of  the  difference  is 
apparent."  The  very  next  section  of  Perkins,  viz. 
329.  (c),  lays  down  that,  if  the  feoffee  '^  takes  down  the 
building,  and  the  feoffor  dies,  his  wife  shall  have  dower 
according  to  the  value  of  the  land  as  it  was  at  the  time 
of  the  death  of  her  husband;  and  hath  not  any  remedy 
for  the  taking  away  of  the  building  before  the  death  of 

(a)  On  this  point,  reference  was  made  in  the  argument  to  2  Bac,  Abr, 
7S4  (7th  ed.).  Dower  and  Jointure,  (B)  5.*  Hughet*s  Commentariet  upon 
Original  IFrits,  c,  39.  p.  196.,  1  Roper^t  Husb.  and  W^e,  349.  (2d  ed.). 

(6)  A  profitable  Book,  treating  of  the  I,aws  of  England,  |fc.  The  passages 
are  here  printed  from  the  English  translation,  in  the  fifteenth  (  Greening**) 
edition,  1827. 

(c)  P.  G5. 
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her  husband,  although  the  building  was  upon  the  same 
land  and  in  the 'possession  of  her  husband  during  the 
coverture;  for  a  wife  hath  not  right  to  have  dower  before 
the  death  of  her  husband;  tamen  quare  of  this  case''(a)» 

The  two  sections  are  certainly  not  very  consistent 
The  wife's  right  to  dower  is  doubtless  not  consummate 
until  the  death  of  her  husband ;  and,  if  that  be  a  good 
reason  why  she  must  submit  to  the  intermediate  de« 
terioration  of  the  property,  it  is  also  a  good  reason 
why  she  should  have  advantage  of  the  intermediate 
improvem^it  of  it  If  the  alienee  be  considered  as  in 
the  place  of  the  husband  in  regard  to  the  land,  and  to 
have  the  same  rights  that  he  had,  there  cannot  be  a 
doubt  but  that  the  time  when  the  value  is  to  be  ascer- 
tained must  be  the  death  of  the  husband ;  and,  if  the 
alienee  su£fers,  it  is  his  own  fault  for  improving  land 
on  which  he  must  have  known  that  the  wife's  right 
would  attach  if  she  survived  her  husband.  So  the  rea- 
son for  the  doctrine  of  the  d28th  section,  ^ven  in  a 
note  (8)  to  Co.  Litt.  32  a.  from  Lord  Haie%  MS&, 
applies  equally  to  the  829th.  ^<  For  the  heir  is  not 
bound  to  warrant,  except  according  to  the  value  as  it 
was  at  the  time  of  the  feoffment,  and  so  the  wife  would 
recover  more  against  the  feoffee  than  he  would  recover 
in  value,  which  is  not  reasonable." 

Mr.  Park{p)  refers  to  the  Book  of  Assizes  {X^Ass*  12.) 
as  a  judgment  for  the  widow  salvis  sedificiis;  and  says, 
^^  it  is  added  with  some  inconsistency,  aiid  no  damageSf 
because  the  land  was  amended  by  building  upon  it** 
On  examination  of  the  original  authorities,  it  will  ap- 
pear that  here  some  confusion  has  taken  place,  and  two 


(a)  See  Mr.  Grendng*s  note  in  tbc  fifteenth  edition. 
(6)  On  Dower,  p.  256. 
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cases  have  been  reported  as  one.    For  the  former  of     New  series. 

1841. 
them  is  not  in  the  Book  of  Assizes,  but  in  Fiizh.  Gr.  Abr.  ' 


Dower^  pi.  192.     To  a  writ  of  dower  against  W.  he      I^«dem. 
pleaded,  ^^  quod  emit  terram  illam  de  viro  suo  nudam  et  ▼• 

insedificatam,  et  super  sedificavit  et  libenter  concedit 
ei  tertiam  partem  suam  salvis  ei  sedificiis.  Et  ideo 
ipsa  habebat  seisinam  suam  salvis  eidem  W.  domibus 
suis  sedificatis  &a  quod  habet  alibi  extra  sedificia  ubi 
habere  poterit  terram  suam,  &c.''  But  the  latter  part 
of  the  sentence,  stated  by  Mr.  Pctrk  respecting  damages, 
is  in  14  Ass.  12.,  and  is  the  case  of  a  prior  who  re- 
covered  by  default  in  an  assize  of  novel  disseisin.  ^*  Et 
PAssize  dit,  que  a  nul  damage,  &c.  car  la  place  est 
amende  per  edifier.''  A  decbion  wholly  foreign  to  the 
present  subject. 

PUmderis  46th  quaere  is  in  these  terms :  *^  A  woman 
is  entided  to  have  dower  of  a  marsh,  the  heir  by  his 
industry  makes  it  good  meadow,  she  recovers  it  and 
shall  be  endowed  of  the  third  part  as  it  now  is,  because 
her  title  is  to  the  quantity  of  the  land,  not  the  value; 
but  if  the  heir  improves  the  land  by  building  or  the  like 
collateral  improvement^  it  shall  be  otherwise.  Qtusre  if 
the  heir  suffers  the  houses  upon  the  land  to  decay,  shall 
the  wife  be  endowed  of  the  land  according  to  its  value 
when  it  was  in  the  possession  of  her  husband,  or  shall 
she  have  the  third  part  as  it  now  is,  and  be  allowed  in 
damages  for  the  impairing?  And  it  seems  that  damages 
shall  not  be  recouped  in  assize  for  the  improvement  of 
such  marsh."  Then  follows  (a)  the  passage  from  Co. 
Lit.  32  a.,  with  the  note  from  Hal^s  MSS.  ahready 
referred  to. 

(a)  Park  on  Dotver,  257,  256. 
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roimme  L         All  these  authorities,  we  think,  admit  of  a  genenl 

'__  answer  from  considering  the  natare  of  dower,  and  the 

remedy  provided  for  it  by  the  law  of  England^  The 
right  unquestionably  attaches  on  all  the  lands  of  wfaidi 
the  husband  was  seised  during  the  coTerture;  and  as 
certainly  attaches  at  the  period  of  his  death.  H  indeed, 
the  assignment  of  dower  be  postponed,  the  Talae  mmt 
be  taken  at  the  period  of  assignmoat*  And,  as  the 
sherifi^  in  case  of  any  dispute,  is  the  a[^XMnted  judge 
ibr  dividing  the  land  by  metes  and  bounds,  it  is  diflkok 
to  see  how  that  duty  can  be  performed  at  BMsy  other 
time. 

But  we  must  examine  the  authorities  OKMre  in  delaiL 
On  that  of  Perkins^  we  have  already  pointed  oat  its 
obvious  inconsistency.  We  may  add  that  he  supports 
his  proposition  by  no  authority,  and  shews  his  own 
doubt  of  its  correctness  by  the  qutere  which  he  sulgoins. 
But  his  328th  section  derives  countenance  from  HaUs 
MSS.  cited  in  ^r.Hargrao^s  note  (a).  The  reason 
there  stated  cannot,  however,  be  a  just  one,  if  the  wife 
is  properly  considered  as  an  entire  stranger  to  all  deal- 
ings  between  her  husband  and  his  feofike.  It  also  ap» 
pears  to  prove  too  much:  for  it  would  extend  to  all 
manner  of  improvements,  as  well  as  building. 

The  case  in  FUz.  Gr.  Abr.  (i)  is  open  to  two 
constructions:  either  that  the  law  would  compd  the 
widow  to  accept  her  dower  out  of  the  uncovered  land, 
when  a  sufficient  portion  was  left  in  that  state,  or  that, 
in  the  particular  instance,  an  amicable  arrangement 
was  made,  and  the  purchaser  was  therefore  permitted 
to  have  tlie  full  benefit  of  his  own  improvements  from  a 

(a)  On.  Ut.  32  a.  note  (8).  {h)  Dower^  pL  192. 
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view  of  what  was  then  considered  expedient  and  equit-     ^^  SerUs. 

1841« 
able.     The  latter  appears  the  more  probable  supposi-  * 


tbn :  and  considerations  of  that  sort  would  probably  at       r^q^l* 

all  times  influence  those  whom  the  law  trusted  to  make     ^    ^* 

GwxmfSLu 

the  assignment.  The  estimate  of  value,  in  awarding  a 
part  of  the  estate  to  the  widow,  could  hardly  fail  to  be 
perplexed  by  the  existence  of  buildings  on  the  land^ 
whether  erected  of  old  time  or  since  the  husband's 
death.  The  widow  was  not  to  be  endowed  of  a  castle, 
if  for  the  defence  of  the  realm,  because  that  seems  to 
have  been  rather  regarded  as  public  than  private  pro- 
per^: nor  was  she  to  be  endowed  of  the  mansion 
house,  or  capital  messuage,  if  that  was  caput  baroniae 
vel  comitates :  the  meaning  of  which  words  underwent 
much  discussion  in  the  Lady  GerareCs  Case  (a).  But, 
even  if  it  were  caput  baronise,  we  have  it  laid  down  by 
as  old  an  authority  as  Bracton  (Lib.  II.  c.  40*  s.  3. 
fo.  97  b.)  that  she  must  have  her  dower  even  of  a  house 
so  denominated,  if  no  other  dwelling  can  be  found  for 
her,  ut  habeat  ubi  caput  reclinet  (6).  If,  on  the  other 
hand,  it  is  meant  that  the  edifices  raised  by  an  alienee  can 
never  be  assigned  to  the  widow,  she  must  then  of  neces* 
sity  be  endowed  by  means  of  a  money  payment,  if  the 
whole  land  happened  to  be  built  upon.  This  state  of 
things,  never  thought  of  in  ancient  times,  may  commonly 
occur  now.  But  how  is  the  estimate  to  be  made?  If 
according  to  the  present  value,  the  alienee  gains  nothing 
by  the  rule ;  if  according  to  any  former  value,  when  is 
it  to  be  assumed  ?  At  the  period  of  alienation,  or  of  the 
husband's  possession  before  ?    And  how  will  it  be  pos- 

(a)  Skm.  59S.    S.  C.  iroft,260.,  1  Ld,  Bcoftiu  72.,  1  Salk.  253.,  Comb. 
352.,  5  Mod,  64. 
(6)  See  Bract,  fo.  96  U 
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sible  for  such  an  inquiry  to  be  brought  to  a  satisEeictoiy 
termination? 

PUnxderfs  quaere,  and  his  own  opinicHi  upon  it,  as 
well  as  Lord  Cok^s^  i^pear  to  be  in  the  widow's  &Toar; 
but  it  is  introduced  by  a  reason  which  would  apply»  and 
to  her  prejudice,  in  a  case  like  the  present  But  then 
Lord  Cokifs  authority  is  against  him:  and  he  founds 
himself  on  no  oth^  reason  than  that  improvement  by 
building  is  collateral  to  the  land.  But  why  collateral? 
It  occupies  and  obliterates  the  land,  making,  an  assign- 
ment of  it  impossible^  and  destroying  the  very  means  of 
ascertaining  its  independent  value.  The  effect  of  plani* 
ing  with  timber,  or  sowing  with  com,  or  indeed  of  im- 
proving by  any  expensive  process,  is  mudi  the  saoM^ 
except,  perhaps,  for  this  last  circumstance;  but  we  can- 
not see  any  reason  for  calling  them  less  collateral  than 
building.  These  text  writers,  indeed,  speak  of  the  heir, 
not  of  an  alienee:  and  it  is  truly  observed  that  an  heir 
voluntarily  lays  out  his  money,  on  that  which  he  not 
merely  knows  to  be  subject  to  the  rights  of  anocher,  bnt 
which  at  the  very  time  ought  to  have  been  assigned  to 
and  possessed  by  another.  But  the  same  observatioB, 
though  in  part  only,  applies  to  a  purchaser,  who  most 
be  presumed  to  know  the  title  of  his  vendor,  and  the 
liabilities  of  the  estate  purchased. 

Perkinses  distinction  between  a  feo£fee  and  a  dis- 
seisor rests  on  no  authority;  nor  do  we  see  how  the 
rights  of  the  doweress  are  to  be  affected  by  it  She 
knows  nothing  of  the  title  under  which  it  is  held: 
and  indeed  questions  of  the  most  difficult  nature  might 
arise,  whether  the  party  in  possession  is  a  wrongful 
disseisor,  or  a  feoffee  with  good  title.  Must  these 
be  decided  by  the  sheriff,  before  she  can  enjoy  the 
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provision  made  for  her  by  the  law  ?  The  sheriff's  dn^     New  Sma. 
in  assigning  dower  may  be  extremely  arduous  if  he [__ 


IS  only  to  determine  on  a  fair  distribution  according     ^^^^™' 
to  the  value  of  the  property^  varyinfl%  as  it  may^  through  ▼• 

1         jSwijimiix, 

all  the  different  portions  of  a  large  estate :  but  it  would 
become  impracticable  if  he  had  lo  examine  into  the 
evidence  of  alienation  and  the  legal  eflbot  and  oons^ 
quenoes  of  it,  or  if  he  were  bound  to  assign,  not  ac« 
cording  to  the  state  of  things  then  existu^  bnt  with 
reference  to  matters  as  they  inay  be  shewn  to.  have 
existed  in  the  lifetime  of  the  husband,  peradventnre 
many  years  before. 

By  these  considerations  we  are  led  to  conclude  that 
dower  attaches  on  the  husband's  real  prc^peity  at  the 
period  of  his  death,  according  to  its  then  actual  valne^ 
without  regard  to  the  hands  which  brought  it  into  the 
condition  in  which  it  is  found ;  the  law  apparently  pre- 
suming that  it  will  continue  substantially  the  same  up  to 
the  assignment  Mr.  Park  (a)  informs  us  that  the 
understanding  of  the  profession  is  **  that  the  wife  shall 
be  endowed  of  the  land  as  she  finds  it  at  the  time  of 
her  tide  of  dower  consummated.''  We  have  permission 
fit>m  Sir  Edward  Sugden  to  state  that  he  always  con- 
sidered the  rule  to  be  that  the  widow  is  entitled  to  have 
assigned  to  her,  as  her  dower,  so  much  in  value  as 
is  equal  to  a  third  in  value  according  to  the  condition 
of  the  estate  at  the  time  of  her  husband's  death.  This 
opinion,  contradicted  by  no  judicial  authority,  is  an 
important  evidence  of  the  law  on  a  subject  very  likely 
to  be  brought  into  court  in  hostile  controversy,  but 
almost. always  certain  to  be  arranged  by  the  advice  of 

(a)  (M  DoMcr,  853^. 
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eminent  conveyancers^  regulated  in  some  respects  by 
domestic  circumstances^  but  surely  not  without  some 
reference  to  the  general  principles  of  law  handed  down 
through  a  succession  of  ages» 

Ulterior  questions  were  discussed  at  large,  and  might 
appear  to  call  for  particular  consideration^  if  they  were 
not  in  fact  disposed  of  by  what  we  have  already  laid 
down. 

Firsts  that  the  assignment  of  dower  is  naught,  be- 
cause^  by  the  custom^  the  husband's  death  ought  to  be 
presented  at  the  next  homage  and  the  dower  then 
assigned  by  them.  But  we  must  consider  the  homage 
as  placed  by  die  custom  in  the  office  of  the  sheriff  at 
common  law :  and  we  have  already  seen  that,  though 
the  right  to  dower  attaches  on  the  event  of  the  husband's 
death,  the  assignment  may  be  delayed  even  long  enough 
to  allow  the  heir  time  to  erect  buildings  on  the  land. 
There  ought  indeed  to  be  a  reasonable  degree  of 
promptitude  in  preferring  all  claims;  but  we  should 
not  be  justified  in  toying  that  delay  was  alone  a  suf- 
ficent  proof  of  the  clfumant  being  wrong,  in  any  sense 
of  the  word ;  because  it  may  have  been  caused  by 
ignorance  of  facts,  by  the  conduct  of  the  opposite^  or 
even  by  negligence  in  those  who  have  the  duty  to 
perform.  In  the  present  instance,  the  special  case 
reminds  us  that  there  was  a  necessity  for  issuing  a 
writ  of  mandamus  to  the  homage  to  compel  the  assign- 
ment. 

Secondly,  some  of  these  buildings  were  erected  long 
after  the  death  of  the  husband,  not  even  by  the  pur- 
chaser from  him,  but  by  various  sub-purchasers.  But 
this  cannot  prevent  Lord  Cok^s  rule  from  applying: 
and  the  hardship  is  voluntarily  incurred  by  those  who 
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ought  to  have  informed  themselves  correctly  of  the  title     i^<»»  Series. 
which  they  took.  * 


Thirdly,  some  objection  was  taken  to  the  mode  of     ^^^"' 
assigning  dower,  in  two  respects,  both  by  awarding  a  ^« 

third  part  of  the  property  of  each  separate  owner,  and 
by  dividing  the  several  houses  into  chambers,  a  third  of 
which  are  allotted  to  the  plaintiff  as  dower.  On  both 
points,  the  authority  of  Co.  Litt.  (a)  is  in  the  plaintiff's 
favour.  Indeed,  the  former  objection  ought  rather  to 
come  from  her ;  for  that  arises  from  a  division  which 
may  be  injurious  to  her,  and  which  her  paramount 
right  might  be  thought  to  dispense  with,  but  insures 
perfect  justice  to  all  the  purchasers.  Lord  Coike  asserts 
that  it  is  the  proper  course.  As  to  the  latter  objection 
against  the  partition  of  houses,  it  is  removed  by  the 
same  high  authority ;  35  a. 

Possibly  all  the  objections  that  have  been  made  may 
be  answered  by  the  nature  of  the  proceeding,  which  has 
occurred  in  the  performance  of  a  duty  imposed  by  law 
on  the  homage,  and  has  not  been  questioned  by  any 
competent  jurisdiction. 

But,  thinking  what  has  been  done  right  in  its  details 
as  well  as  on  the  general  principle,  we  have  thought 

(a)  See  Co,  LHU  35  a. ;  rark  on  Dower,  254, 882. ;  Anonymous  Case, 
Freem,  K,  B.  and  C.  P.  S27.;  Co,  LiU.  31  b,,  165a. 

As  to  these  points,  it  was  contended  for  the  plaintiff  that,  even  sup- 
posing the  homage  to  have  acted  irregularly,  the  widow  was  in  of  the 
estate  without  admittance,  and  that  the  defendant  could  not  raise  the 
question  in  a  defence  to  an  ejectment  The  following  authorities  were 
referred  to  in  argument.  1  Rop,  H,  4*  W,  392.  &c.  (2d  ed.) ;  Fihh,  N. 
B,  148.  F.  &c.,  and  lb,  I.  note  (6);  1  Waik,  Cop.  272,  299.;  2  Wiatk. 
Cop,  89.;  Howard  t.  Bartlet  {Hob.  181.  5th  ed.);  Jurden  t.  Stone 
{Hut,  18.);  Bennington  t.  Cole  (Noy,  29.);  ChanireU  t.  Bandall 
(1  Lev.  20.);  Bex  ▼.  Northweald  BasseU  (2  B,  f  a  724,  728.);  UU, 
ss,  43,  393, ;  Chapman  t.  Shtsrpe  (2  Show,  184.). 
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yoiume  L  ourselves  bound  to  act  on  that  opinion,  and  direct  thai 

*____  the  verdict  be  entered  for  the  plaintiff. 

^'  ^^  Verdict  for  the  plaintiff 

Qwunnum 


The  Queen  against  The  Inhabitants  of  Eccle- 

SALL  BlERLOW. 

The  Queen  against  Tetbury, 

These  cases,  decided  on  Saturduofj  April  Hth,  are  re- 
ported, 1 1  il  4*  £•  607.,  and  615.  note  (a). 


Monday,  Ross  ag(unst  Clifton  and  Others. 

This  case  is  reported,  11  A.  S^  E.  631. 


END   OF  EASTER  VACATION. 


CASES 


ARGUED  AND  DETERMINED 


THE    QUEEN'S    BENCH, 

IM 

TRINITY  TERM  AND  VACATION, 

IV.  &  V.  VICTORIA. 


The  Judges  wlio  usually  sat  in  Banc  in  this  Term  and 

Vacation  were» 

Lord  Denman  C.  J.        Wiluams  J. 
Patteson  J.  Coleridge  J* 


Five  cases  of  this  term  (signed  S.)  are  reported  by 

Edward  Smirke  Esq. 


REGULA  GENERALIS. 

THntfy  Term,  4  Victoria^  1841. 

It  is  ordered  that,  where  judgment  is  signed  by  virtue 
of  a  judge's  certificate  given  pursuant  to  the  act  I  W.  ^. 
C.I.  s.2.i  such  judgment  may  be  signed  without  any 
rule  for  judgment 

(Signed)        Denman.  J.  Patteson. 

N.  C.  TiNDAL.  J,  GURNEY. 

Abinger.  J.  Williams. 

J.  Parke.  J.  T.  Coleridge. 

J.  B.  BOSANQUET.       W.  WiGHTMAN. 

E.  H.  Alderson. 
z  z  4 


1841. 


700  B.  R.   TRINITY  TERM^ 

Volume  L 

1841. 


?f""]^'        Doe  on  the  demises  of  Robert  Henning  Pare 

Mtuf  2Sd. 

against  Roe. 

The  rule,  j/itA.  A  RULE  was  obtained  b  this  ejectment,  Jwmary 
the  coment  16th,  1841,  Calling  upon  the  lessor  of  the  plaintiff 

ment^^bnt  ^  ^^^  cause  why  the  mayor,  aldermen,  and  buigesses 
WeT^*^  of  the  borough  of  PooU  should  not  be  at  liberty  to  de- 
the  trial  that      f^j^  j  without  oonfessiniT  by  the  consent  rule  that,  at  the 

he  was  in  pos-  ^     ^ 

session  of  the     time  of  the  servicc  of  declaration,  they  were  in  posses- 
premises  speci- 
fied at  the  time   sion  (a)  of  the  premises  therein  mentioned ;  or  why  the 

declaration,       declaration,  and  the  rule  for  judgment  after  mentioned, 

eitends  to  mu-     ,       ,.        ^.  ^       .. 

nidpai  corpo-     should  not  be  Set  aside. 

rations.     And 

such  a  corporation  most  consent  in  that  form,  though  the  ejectmeui  be  bwgpii  to 
enforce  an  elegit  against  their  lands,  and  the  defence  be  that  the  lands  are  not  posaeased  by 
the  corporation  for  any  but  public  purposes,  and  therefore  were  not  liable  to  the  exei 

The  required  confession  in  the  consent  rule  does  not  exclude  such  defence :  Bal^ 
an  action  lies  against  the  corporation, 

Qu«re  whether  thej  can  exempt  their  lands  from  execution  hj  alleging  that  they 
held  only  for  the  purposes  of  the  borough  under  stat.  5  &  6  IF.  4.  c  76.  s.  9S. 

Declaration  in  ejectment  being  delivered,  and  a  rule  obtained  for  judgment  unless  the 
tenant  in  possession  appeared  and  pleaded,  the  corporation,  who  held  the  lands,  iqpplied  oa 
summons  for  time  to  plead,  and  for  liber^  to  defend  without  confessing  the  piw  ii  siiiai 
The  Judge,  in  MickaHma*  Tscation,  referred  the  latter  application  to  the  Court,  and  gave 
time  for  pleading.  Another  order  was  afterwards  made  in  the  cause,  on  summoiis»  daring 
the  same  vacation,  as  to  pleading  and  particulars.  In  HlUay  term  the  corporation  moved 
the  Court  for  leave  to  consent  as  above,  and  also  that  the  declaration  and  rule  to  plead 
might  be  set  aside  for  an  irregularity  in  the  service,  which  had  not  been  oomplained  of 
before  the  Judge  at  chambers. 

Held,  that  the  latter  part  of  the  modon  vras  too  late. 

(a)  Beg.  Gen.  J/idL  1  G.  4.,  4  B.  i  Aid.  196.  The  nile  oidcn 
**  that  from  henceforth  in  every  action  of  ^ectmcnt  the  defendaBi  ahdl 
specify  in  the  consent  mle^  for  what  premises  he  intends  to  ikfiil,  and 
shall  consent  in  such  rule  to  confess  upon  the  trial,  that  the  ddendamt  (if 
he  defends  as  tenant,  or  in  case  he  defends  as  landlord,  that  his  tenant) 
was  at  the  time  of  the  servica  of  the  declaration,  in  the  pomiiion  of  sach 
premises :  **  and  that,  if  on  the  trial  he  do  not  so  confess,  whereby  the 
plaintiff  shall  not  be  able  further  to  prosecute  his  suit,  no  costs  shall  be 
allowed  for  not  further  prosecuting  the  same,  but  defendant  ahaU  pay 
costs  to  plaintiff,  in  that  caae  to  be  taxed. 
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The  lessor  of  the  plamdff  obtained  judgment  agamst  '  l^eut  Seriet. 
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the  corporation  of  Pookf  on  their  bond  given  to  him 
for  compensation  in    respect   of  his   office  of  town-      ^'  ^^^' 
clerk  (a).    He  afterwards  sued  out  an  elegit;  and  an  in-  ▼. 

quisition  was  taken,  whereon  the  jury  found  the  cor- 
poration to  be  seised  of  land  used  as  a  meat  market, 
together  with  the  GuildhaU  and  other  erections  and 
buildings  thereon,  as  then  used  and  occupied  by  the 
corporation  for  the  public  purposes  of  the  town.  The 
ejectment  was  brought  for  those  premises.  The  de- 
claration was  served  on  the  mayor  and  town  clerk. 

The  present  town  clerk  made  affidavit,  in  support  of 
the  rule,  that,  as  he  was  advised,  the  corporation  could 
not  confess  that  they  were  in  possession  of  the  tene- 
ments, being  only  the  public  guardians  thereof,  and  the 
premises  being  used  by  the  public  (paying  tolls  for 
the  market)  and  for  public  purposes  only :  That  neither 
the  mayor  nor  the  town  clerk  was  in  possession :  That 
the  GuildhaU  and  market  place  were  under  the  care 
of  the  Serjeants  at  mace,  who  were  the  servants  of  the 
council,  and  paid  their  salaries  and  expenses  out  of  the 
borough  fund :  That  the  action  was  defended  by  the 
council,  inasmuch  as  the  Guildhall  was  the  only  place 
in  which  they  had  been  accustomed  to  transact  the 
public  business :  and  that  the  sessions  for  the  borough 
were  held  in  the  GuildhaU^  and  the  same  was  used  by 
the  justices  for  public  purposes  only. 

The  affidavits  on  the  other  side  stated  that,  in 
1 763,  the  then  corporation  mortgaged  the  premises  in 
question,  covenanting  that  they  were  lawfully  seised  of 
them  in  fee  simple  or  some  other  good  estate  of  in- 

(a)  See  Begma  t.  Ledgard^  Antdy  p«  616. 


▼. 
Roil. 


708  B.R.    TRIOTTY  TERM, 

Foiume  L      b^itanoe.    Other  statements  were  added  to  sbew  diat 
"  the  late  and  present  corporation  had  dealt  with  die  pre* 

pjll^      mises  as  their  own  property,  and  that  the  present  mayor^ 
aldermen,  and  burgesses  had  the  possession* 

The  declaration  was  served,  July  30th  and  August  ddf 
1840.     In  Mkhaelmoi  term,  Nooember  12th,  1840,  a 
rule  was  obtained  for  judgment,  unless  tte  tenants  in 
possession  shook!  appear  and  plead  to  issue  on  Monde^ 
next  after  the  end  of  term.    On  the  S8th  a  smnmoos 
was  taken  out  for  time  to  plead,  and  for  particulars  of 
the  premises.     While  that  summons  was  depending 
December  4th,  the  mayor,  aldamen,  and  burgesses  todL 
out  a  summons,  calling  on  the  lessor  of  the  plaintiff  to 
shew  cause  why  they  should  not  be  at  liberty  to  defend 
without  confessing  possession.    UtUeddU  J.,  on  Dt^ 
cember  24th,  dismissed  the  summons,  but  directed  pro- 
ceedings to  be  stayed  till  the  sixth  day  of  Hilary  te^I^ 
in  order  that  an  application  might  be  made  to  the 
Court;  the  mayor,  &&,  to  plead  in  six  days  from  that 
time  if  such  application  were  not  made.      He   also 
granted  the  mayor,  &C.,  an  order  for  delivery  of  parti- 
culars.    The  learned  Judge  was  again  applied  to  on 
summons,  January  6th,  to  shorten  the  time  for  plead- 
ing, and  to  fix  a  certain  time  for  delivering  the  parti- 
culars.    On  January  8th,  he  dismissed  the  summons  as 
to  the  first  point ;  and,  on  the  other,  made  an  order, 
which  it  is  unnecessary  to  state. 

An  affidavit  in  opposition  to  the  rule  stated  that  no 
applicaticm  had  been  made  to  any  judge  to  set  aside 
the  declaration  and  rule  for  judgment ;  nor  had  Little^ 
dale  J.,  at  any  of  the  hearings,  stayed  proceedings  in 
order  that  the  corporation  might  apply  to  set  aside  the 
declaration  and  rule  for  judgment. 
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.    Brie  aiid '  Ball  now  shewed  cause  (a).     As  to  the  New  Series. 

consent  rule:  fit  is  true  that,  under  stat  6Sc6  JV*^. [__ 

e.  ?6.  s.  92.9  the  rents  and  profits  of  all  hereditaments  ^'  ^^°^ 

belbncnng  to  die  body  corporate  are  devoted  to  the  ▼• 

Roil 

puUic  purposes  of  the  corporation;  but  they  cannot 
hold  property  of  this  kind  without  being  liable  to  eject- 
ment; and  sect925  in  regulating  the  disposal  of  the 
borough  fund,  expressly  saves  **all  rights,  interests, 
daims,  or  demands  of  all  persons  or  bodies  corporate 
in  or  upon  the  real  or  personal  estate  of  any  body  cor- 
porate by  virtue  of  any  proceedings  either  at  law  or  in 
equity  which  have  been  already  instituted  or  which 
mi^  be  hereafker  instituted."  The  affidavits  shew  that 
these  premises  are,  in  feet,  vested  in  the  corporation, 
and  that  they  have  exercised  the  right  of  proprietors 
ofer  them.  They  ought,  therefore,  to  come  in  and 
defend  on  the  ordinary  terms.  As  to  setting  aside 
the  declaration  and  rule  for  judgment :  if  the  irregu- 
larity relied  upon  be  the  service  upon  the  mayor  and 
town  clerk,  it  may  be  answiered  that  writs  of  summons 
aire  served  in  that  manner  on  corporations  aggr^te, 
by  Stat  2  Fr.4w  c.  S9.  8.13.;  and,  on  ejectment  for  pre- 
mises in  the  possession  of  ihe  Easi  India  Company, 
service  on  thehr  secretary  has  been  held  sufficient ;  Doe 
dem,  Cooperi  Company  v.  Boe  (ft).  If  it  be  contended 
that  gdctment  does  not  lie  against  a  corporation  (though 
the  point  does  not  properly  arise  on  this  rule),  in- 
stances are  i^ven  in  2  Tidd^s  Practice,'  1212(c),  in 
which  ejectment  has  beai' brought  agiunst  public  bodies, 
and  the  declaration  served  on  their  officers.  Doe  dem. 
Earl  of  Carlisle  v.  Woodman  (d)  is  in  favour  both  of 

(a)  Befora  Lord  Denman  C«  J«,  Pattetan,  WUIkmUf  and  Cokridgg,  Js. 
(6)  8  IhwL  P.  C.  134;  (e)  9th  ed. 

(d)  8  £(Utt  228. 
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Volume  L      the  action  and^  so  fiur  as  it  bean  upon  that  point,  of  die 
[__  service.    Sapposbg  that  an  irr^nlarity  has  been  com* 


Dom  dem.      mitted,  the  objection  conies  too  hOe.    When  parties  ask 
▼•  the  Court  to  correct  the  order  of  a  judge  at  rhamhfti 

Roc 

on  the  ground  of  irr^ulari^,  they  cannot  raise  points 
which  were  not  argued  before  him,  unless  they  are  still 
in  time  to  mske  an  original  application ;  BodSt^g^  ▼• 
WoodUjf  (a),  and  Thorpe  v.  Beer  (6),  there  cited. 

Sir  W.  W.FoOett  and  Bere^  contra.  The  corporation 
ask  only  to  consent  in  the  form  which  was  usual  befine 
the  rule  of  1  G.  4.,  and  to  retain  the  liberty  of  denying 
in  this  action,  that  they  are  so  possessed  as  to  be  liable 
to  a  seizure  of  this  property  under  an  el^t.  The  most 
material  acts  of  proprietcnrship  alleged  against  them 
were  prior  to  stat.  5  &  6  ffl  4.  c.  76.,  which  has  limited 
the  powers  of  a  corporation  in  using  and  disposing 
of  such  property.  It  is  now  held  strictly  for  pnblie 
purposes ;  and  on  that  ground  the  Court  has  decided 
that  corporations  are  not  rateable  for  such  property  as 
beneficial  occupiers ;  Regina  v.  Mtyor  4^.  cf  Liver* 
j)ool{c).  [Coleridge  i.  cited  Regina  v.  Exminsier  {dy] 
Sect.  92  of  Stat.  5  &  6  fF.  4.  c.  76.  subjects  the  borough 
fund  to  payment  of  debts  prior  to  the  act,  but  was 
not  intended  to  give  creditors  a  power  of  seizing  all 
the  corporation  property.  That  such  a  power  was  not 
considered  to  exist  may  be  inferred  from  the  passing  of 
Stat.  6  &  7  JF.  4.  c  104.  &  I.  And  the  debt  in  question 
is  not  one  ^^  contracted  before  the  passing**  of  stat. 
5  &  6  fF.  4.  c.  76.  {Patteson  J.  How  is  a  bond  given 
under  this  statute  to  be  enforced  ?]    By  mandamus,  if 

(a)  WilL  Wol.  f  Jktv.  581.     (BaQ  Court,  i/icA.  term,  1837.) 
(6)  2B.fJJd.  373.  {c)  9J»i  E.  435. 

(<0  1Sil4'£.a.    Seeitat.4&5FM;<.c48. 
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there  is  no  other  remedy*    There  might  be  no  cor«     NewSmet. 
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poration  property ;  and  then  a  mandamus  must  issue  for  ^ 
raising  funds  la).    [Patteson  3.  It  does  not  follow  that      ^  ^^^ 

Park 

if  they  have  property  they  may  not  be  sued.]    There  ▼• 

RoK* 

cannot  be  a  remedy  by  action,  if  there  b  no  beneficial 
property*  {Patteson  J.  The  property  mentioned  in 
sect  92f  from  which  the  borough  fund  is  to  be  derived  in 
the  first  instance,  is  made  applicable  to  the  payment  of 
debts.]  The  income,  not  the  estate  which  yields  it,  is 
made  applicable.  The  ^^  surplus  "  of  the  <<  borough 
fund,"  if  more  than  sufficient  for  the  ^^  purposes  '^  men- 
tioned in  ^ect  92,  is  to  be  applied  for  the  public  benefit* 
It  is  no  where  contemplated  that  the  corpus  shall  be 
touched.  Sect  94  shews  the  contrary  intention.  The 
compensation  clause,  sect.  67,  directs  tliat  the  bond  be 
given  under  the  common  seal  of  the  borough,  <<  out  of 
whose  funds "  the  sum  shall  be  payable.  It  does  not 
follow  from  a  bond  being  given  that  an  action  shall  be 
brought  to  enforce  it*  The  proper  course  is  to  lay  a 
rate,  as  is  done  for  the  discharge  of  liabilities  under  the 
church-building  and  highway  acts.  It  b  not  intended 
to  argue  that  ejectment  does  not  lie  against  a  corpora- 
tion. As  to  the  question  of  time,  the  learned  Judge 
having  referred  the  parties  to  the  Court  upon  the  prin- 
cipal point,  the  whole  matter  of  this  rule  may  properly 
be  brought  under  consideration. 

Cw.  adv.  vidU 

Lord  D£NMAN  C.  J.,  on  a  subsequent  day  of  this 
term  {June  11th),  delivered  the  judgment  of  the  Court. 

This  was  an  application  by  the  corporation  of  Poole 
to  be  allowed  to  defend  without  entering  into  the  usual 

(a)  See  Begjma  t.  Ledffxrd^  anUy  p.  616. 
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Voiume  L  consent  mlei  confessing  themselves  in  possessiony  aoooid* 

^^^^'  ing  to  the  Rule  of  Ckmrt  JUfcA. T.  1  G.4.(a).      The 

Doe  dem.  lessor  of  the  plaintiff  claims  under  a  writ  of  elegit  sued  out 

▼•  against  the  corporation :  and  this  application  was  made 

RoK> 

upon  the  supposition  that  the  corporation^  by  oonfesaing 
themselves  to  be  in  possession  of  the  premises,  wodd 
prejudice  themselves  as  to  the  defence  which  they  mean 
to  set  up,  namely,  that,  by  the  statute  5  &  6  fF.  4.  c  76., 
their  property  is  af^licable  to  public  purposes  only^ 
and  not  liable  to  be  taken  in  execution. 

In  this  stage  of  the  proceedings  we  are  not  called 
upon  to  decide  whether  such  be  the  effisct  of  the  statute 
in  question ;  but  we  wish  to  be  understood  as  not  giving 
any  countenance  to  the  supposition  that  corporate  pro- 
perty, although  directed  by  the  statute  to  be  applied  to 
public  purposes  and  not  to  the  private  benefit  of  the 
members  of  the  corporation,  is  protected  from  the  law- 
ful claims  of  any  persons  having  demands  of  any  kiad 
upon  the  corporation.  But,  whether  such  defence  wiD 
avail  the  corporation  or  not,  we  are  satisfied  diat  they 
will  in  no  respect  be  prejudiced  as  to  it  by  confessing 
possession  of  the  premises  in  question.  The  olject  of 
the  rule  of  Mich.  T.  1  G.  4.  was  merely  to  prevent  the 
necessity  of  proving  the  identity  of  the  premises  in  liti^ 
gation  at  the  trial,  by  which  necessity  plaintifi  had 
been  frequently  defeated-  without  the  merits  of  the  case 
being  at  all  investigated.  The  confession  admits  no- 
thing at  all  but  that  the  defendants  defend  for  certain 
specified  premises ;  and  we  see  no  reason  whatever  why 
n  corporation  should  be  placed  in  this  respect  in  a  dit 
ferent  situation  from  any  other  defendants. 

(a)  4  J9.  j-i^  196. 
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As  to  the  other  part  of  the  rule,  for  setting  aside  the     Nno  Series. 

1A4«1 

declaration,  and  rule  for  judgment  against  the  casual  * 


ejector,  for  irregularity,  we  are  clearly  of  opinion  that     ^  ^^' 
the  af^lication  was  very  much  too  late.  ▼• 

.  Rule  discharged. 


Green  against  Steer.        .  &tftin%, 

A  SSUMPSIT  on  a  promissory  note  made  by  de-  Asstxmpsit  on  : 

JLjl  a  note  alleged 

fendant,  payable  to  R.  ^^s^  or  bearer;  averment,  to  hare  been 

that  West  then  indorsed  the  said  note  to  plaintiff,  &c  fendL^p^. 

Ckaints  for  interest  and  on  an  account  stated*  ^ai&,  ^d^. 

Pleas  to  the  first  count.   1.  That  defendant  did  not  ^°^^^- 

make  the  said  note  in  manner  and  form,  &C    Issue  Plea,  that,  be- 
fore indomngy 

thereon.    2.  That  West,  after  the  making  and  before  the  w.  became 

bankrupt, 

indorsement  of  the  note,  and  whue  he  was  possessed  whereupon  a 

,-  ,'  /••I     ^At  issued  and 

(tf  the  same,  became  bankrupt^  whereupon  a  hat  issued,  assignees  were 
&C.,  and  assignees.  Groom  (official  assignee),  Garke^  and  ^/^^^*  ^* 
Gttrson,  were  appointed  &cj  (special  averments  as  to  ^,^^^^jn 
the  bankruptcy  and  proceedmgs).    By  reason  of  which  ?^°°*®  vested 
said  premises,  and  by  force  of  the  statute  in  such  case  &&,  and  that  the  in- 

doraement  was 
not  made,  nor 
had  plaintiff  any  interest  in  the  note,  before  it  was  so  Tested. 
Replication  (under  sUt.  2&  S  Vtct,  c.39.  «.  1.)  tfuit  the  nota  wis  indorsed  by   W,  to 
plaintiff,  and,  being  so  indorsed,  was  bon&  fide  receired  by  plaintiff  before  the  fiat ;  that 
plaintiff  had  not,  at  thetimes  of  indorsement  and  receipt^  notice  of  any  act  of  bankruptcy 
committed  by  W,,  and  that  the  note  was  not  indorsed  or  received  by  way  of  fraudident 
preference.     Rejoinder,  that  the  note  was  not  boni  fide  reociTed  by  plaintiff  before  the  fiat 
in  manner  &c.     Issue  thereon. 

W,  had  indorsed  the  note  in  blank,  and  delivered  it^  before  the  fiat,  to  his  son,  who  de- 
livered it  to  plaintiff,  but  this  last  delivery  was  not  before  the  fiat.    No  mala  fides  appeared. 
Held  that  the  issue,  by  its  terms,  raised  the  question  whether  plaintiff  had  personally 
received  the  note  before  the  fiat,  and  that,  he  not  proving  such  receipt,  defendant  was  en- 
titled to  the  verdict 

.  Also,  that  the  issue  was  material ;  for  that,  under  the  statute^  it  is  neetesary  to  shew  an 
actual  bon4  fide  receipt  of  the  note  by  some  person  before  fiat ;  and,  if  the  pleading  avers 
such  a  receipt  by  A,,  it  is  not  sufiident  to  shew  that  A,  received  the  note  bond  fi&  after 
fiat,  but  that,  before  fiat,  it  was  indorsed  in  blank  to  ^.,  from  whom  A,  receiyed  it,  and 
•therefore  that  it  was  constructively  indorsed  to  A,  before  fiat 
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Fo/ttfiM  /.      all  the  right,  title,  and  interest  of  Wesi  of  in  and  to  the 
1_  said  note  became  and  was  and  still  is  vested  in  Clarke 


^'^;^  and  Gursan,  and  Groom,  the  official  assignee,  as  as- 
Stick,  signees  of  the  estate  and  effects  of  West ;  and  that  the 
indorsement  by  West  was  not  made  till  after  he  became 
bankrupt,  and  after  the  note  became  so  vested  in  the 
assignees  as  aforesaid,  nor  did  plaintiff,  until  after  that 
time,  have  any  interest  in,  or  title  whatever  to,  the  said 
note.  Verification.  S.  To  the  second  and  last  counts, 
Non  assumpsit     Issue  thereon. 

Replication  to  the  second  plea.  ^^  That  the  said  note 
was  indorsed  by  the  said  R.  West  to  the  plfdntiff  and 
being  so  indorsed  was  bona  fide  taken  and  received  by 
the  plaintiff  before  the  date  and  issuing  of  the  said  fiat 
to  wit  on  the  1st  day  o(  September  a.d.  18S9.  And  that 
he  the  plaintiff  had  not  at  the  time  of  the  said  indorse- 
ment or  of  taking  and  receiving  the  said  note  as  afore- 
said notice  of  any  prior  act  of  bankruptcy  by  the  said 
R.  West  committed.  And  the  plaintiff  further  suth 
that  the  said  note  was  not  so  indorsed  by  the  sud  R* 
West  or  taken  and  received  by  the  plaintiff  by  way  of 
a  fraudulent  preference  to  the  plaintiff  or  any  other 
creditor  or  creditors  of  the  said  R.  West  **  (a).  Veri^ 
fication. 

Rejoinder.  <<  That  the  said  note  was  not  bona  fide 
taken  or  received  by  the  plaintiff  before  the  date  and 
issuing  of  the  said  fiat  in  manner  and  form  "  &c.  Con« 
elusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the 
sittings  in  London  after  last  Easter  term,  a  verdict  was 
found  as  after  mentioned,  and  entered  for   the  de- 

(a)  See  stot.  2  &  3  Vkt.  c.  29.  «.  1.  • 
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fendant,  on  the  second  issue,  but  leave  reserved  to     NewSeriu, 
move  to  enter  it  for  the  plaintiff.  ^  * 

Gkeiw 
▼. 

Sir  F*  Pollock  now  moved  accordingly  (a),  and  con-  Sruiu 
tended  that,  on  the  finding  of  the  jury,  a  verdict  ought 
to  be  entered  for  the  plaintiff;  or,  if  not,  then  judge- 
ment must  be  given  for  him  non  obstante  veredicto^ 
or  a  repleader  awarded.  The  facts,  and  the  grounds 
of  motion,  are  fully  stated  in  the  judgment. 

Cur*  adv.  vuU. 


Lord  Denman  C.  J.,  in  this  term  (June  10th),  de- 
livered the  judgment  of  the  Court. 

This  is  an  action  on  an  instrument  which  the  de- 
claration treats  as  a  promissory  note  (6) ;  and  it  is 
brought  by  the  indorsee  against  the  maker. 

The  plea  states  the  bankruptcy  of  the  payee  and 
indorser,  and  that  the  indorsement  was  not  made  until 
after  the  bankruptcy,  when  the  interest  in  the  note  was 
vested  in  the  assignees  of  the  indorser. 

The  replication  is  framed  on  the  last  Bankrupt  Act, 
2  &  3  Vict.  c.  29.  s.  1.,  and  asserts  that  the  note  was 
indorsed  by  the  bankrupt  to  the  plaintiff,  and,  being  so 
indorsed,  was  bona  fide  taken  and  received  by  the  plain- 
tiff before  the  date  and  issuing  of  the  fiat,  and  that  the 
plaintiff  had  no  notice  of  any  prior  act  of  bankruptcy, 
and  that  the  note  was  not  indorsed  by  way  of  fraudulent 
preference. 

The  rejoinder  asserts  that  the  note  was  not  bona  fide 

(a)  Before  Lord  Denman  C.  J.,  Paiteton^  WilHamif  and  Coleridge  Js. 

(6)  A  question  had  been  raised  as  to  the  legal  effect  of  the  instrument, 
and  WhUehurtt  moved  in  this  term  {May  25th)  to  enter  a  honsuit  instead 
of  a  verdict  for  the  plaintiff  (which  tiad  been  taken  upon  the  first  issue), 
on  the  ground  of  variance. 

VOL.1.   N.S.  S   A 
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Vohme  L      taken  and  received  by  the  pIainti£F  before  the  date  and 
*        issuing  of  the  fiat 


Gkun  At  the  trial  it  appeared  that  the  note  had  been  in- 

Snift.  dorsed  by  the  bankrupt  in  blank,  and  delivered  to  his 
son,  who  had  delivered  it  to  the  plabtiff.  The  joiy 
found  that  it  had  been  so  indorsed  and  delivered  to  the 
wm  before  the  date  and  issuing  of  the  fiat,  but  were  not 
satisfied  that  it  had  been  received  by  the  plaintiff  before 
that  time  (a).  I  treated  this  as  a  verdict  for  the  defend* 
ant,  and  directed  it  to  be  so  entered. 

We  have  no  doubt  that  this  direction  was  quite  right 
The  issue  relates,  by  the  very  terms  of  it,  to  the  per- 
sonal act  of  the  plaintiff  himself  in  taking  and  receiving 
the  note ;  and  it  lay  upon  him  to  prove  that  he  had  done 
so  before  the  fiat  He  has  iailed  to  satisfy  the  jury; 
and  the  issue  was  rightly  found  against  him,  and  cannot 
be  disturbed. 

But  Sir  F.  Pollock  argues  for  the  plwitiff  that,  when 
it  is  once  found  that  the  interest  had  passed  away  from 
the  bankrupt  before  the  fiat,  so  that  his  assignees  can 
have  no  claim,  the  plea  of  the  defendant  is  negatived, 
and  that  the  finding  with  regard  to  the  indorsement  and 
delivery  to  the  son  has  rendered  the  issue,  in  the  form  in 
which  it  is  taken,  immaterial ;  that  an  indorsement  in 
blank  is  an  indorsement  to  the  ultimate  holder  at  the 
time  when  it  was  actually  made  in  blank ;  therefore  that 
the  jury  have  found  in  effect  that  the  note  was  indorsed 
to  the  plaintiff  bona  fide  before  the  fiat,  and  it  is  imma^ 
terial  when  he  took  and  received  it 

But  we  are  of  opinion  that  the  knowledge  or  ignorance 
of  the  person  who  actually,  not  constructively,  deals  with 

(a)  No  question  was  made,  on  this  motion,  as  to  bona  fides. 


Grkxn 

T. 
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the  bankrupt,  as  to  any  prior  act  of  bankruptcy,  is  the     ^^  Series. 

material  question  under  stat  2  &  S  FicL  c.  29. ;  and,  as  * 

the  plaintiff  has  not  alleged  any  receipt  of  the  note  from 
the  bankrupt  by  any  one  but  himself,  nor  any  ignorance 
of  an  act  of  bankruptcy  in  any  one  but  himself,  he  has 
by  his  own  pleading  made  himself  the  person  actually 
dealing  with  the  bankrupt,  and  made  an  actual  receipt 
by  himself  before  the  fiat  the  material  question :  and, 
even  if  any  state  of  circumstances  found  by  the  jury 
could  have  rendered  that  question  immaterial,  such  a 
state  of  circumstances  has  not  here  been  found.  No 
rule  can  be  granted. 

Thb  makes  it  unnecessary  for  Mr.  Whitehvrst  to  have 
a  rule,  except  as  to  the  costs  of  the  first  issue ;  but  if 
he  thinks  proper  he  b  entitled  to  have  it. 

Rule  refused. 


Sa  2 
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Chaney  against  Payne. 


A  conviction 
under  the 
Pilot  Act, 
6  G.  4.  c.  125., 
for  continuing 
in  charge  of  a 
ship  after  a 
licensed  pilot 
has  offered  to 
take  charge, 
must  shew, 
on  the  face  of 
it,  that  the  de- 
fendant knew 
of  the  offer ; 
for  it  is  not 
enough  to  de- 
scribe the 
offence  in  the 
words  of  the 


HHRESPASS  for   false    imprisonment     Plea:   Not 
guilty. 
On  the  trial  before  Tindal  C.  J.,  at  the  Essex  Sum- 
mer assizes,  1839,  it  appeared  that  the  defendant  was  a 
justice  of  the  peace  for  the  borough  of  Maldon  in  that 
county,  and  that  the  plaintiff  had  been  brought  before 
him  on  the  ISth  September  1837,  and  convicted,  under 
sect.  70  of  Stat.  6  G.  4.  c.  125.,  for  continuing  in  the 
conduct  and  charge  of  a  ship  after  a  licensed  pilot  had 
offered  to  take  charge  of  it.     Upon  this  conviction  he 
was  committed  to  prison,  and,  at  the  following  Michad' 
^t,  withouT^"^  wi/25  quarter  sessions,  the  conviction  was  returned  and 

duly  filed  among  the  records  of  that  court.     In  the 
following  January  he  was  brought  up  by  habeas  corpus 


adding  facts 
to  shew  that 
defendant  was 
a  party  to  it 

But  it  is  not  before  Patteson  J.  in  the  Bail  court,  and  discharged 

necessary  to 

state  the  con-     upon  the  grouud  that  the  conviction,   as  recited  in 

sent  in  writing  ,  i        /•  /•  •      i» 

of  the  Lord  the  Commitment,  was  bad  on  the  face  of  it  tor  want 
Corporation  of  ^^  Stating  that  the  offer  by  the  licensed  pilot  was  made 
House  t'o^Oie  ^^»  ^^  ^"  ^^®  presence  and  hearing  of,  the  plaintiff,  or 
proceedings ;  ^^  j^  ^^y  ^^^y  brought  to  his  knowledge  (a).  The  con- 
conviction, 
given  by  the  statute,  does  not  mention  it. 

AAer  a  conviction  has  been  quashed,  on  appeal  or  certiorari,  for  defects  on  the  face  of  it, 
it  is  not  competent  for  the  convicting  justice  to  protect  himself  from  an  action  by  drawing 
up  another  more  formal  one  for  the  same  offence ;  nor  can  he  do  so  after  the  defendant, 
taken  under  a  warrant  founded  on  and  reciting  a  defective  conviction,  has  been  discharged 
by  habeas  corpus ;  though  the  conviction  itself  has  not  been  removed  or  quashed. 

Queere,  whether  a  justice  of  the  peace,  who  has  returned  and  filed  among  the  records  of 
the  quarter  sessions  an  informal  conviction,  can  afterwards  return  an  amended  one  before 
any  proceeding  has  been  taken  to  quash  the  first,  or  to  discharge  the  defendant  by  habeas 
corpus  ? 


(a)  Reg^na  v.  Clianey,  G  DowL  P,  C  281. 
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vicdon  itself  was  not  then  produced,  sect.  82  of  the  above     ^^  Series, 

1841. 
statute  having  provided  that  no  proceeding  taken  under 1_ 


it  should  be  removed  by  writ  of  certiorari.  After  this  Chakw 
decision  of  the  court,  a  second  conviction  was  drawn  Patnb. 
up  by  the  defendant,  in  which  the  defects,  which  had 
been  pointed  out  in  the  first,  were  supplied,  and  evi- 
dence was  adduced  to  shew  that  the  clerk  of  the  de- 
fendant had  again  obtained  possession  of  the  first  con- 
viction from  the  clerk  of  the  peace,  and  had  ultimately 
redelivered  it,  together  with  the  amended  one,  to  the 
Clerk  of  the  peace,  in  March  1838.  Under  the  above 
circumstances  Tindal  C.  J.  was  of  opinion  that  the 
second  conviction  was  not  admissible  in  evidence  for 
the  defendant ;  and  that,  upon  the  authority  of  Petike  v. 
Carrington  {a)  (which  his  Lordship  expressed  himself 
inclined  to  doubt,  if  the  point  had  been  res  integra), 
the  first  was  insufficient.  The  plaintiff  thereupon  had 
a  verdict,  damages  6/.,  with  liberty  to  the  defendant  to 
enter  a  nonsuit,  if  the  court  should  be  of  opinion  that 
the  second  conviction  ought  to  have  been  received  in 
evidence,  and  that,  if  received,  it  would  have  been  a  bar 
to  the  action. 

The  conviction,  as  amended,  was  in  the  following 
form;  the  words  in  italics  indicating  the  amendments 
introduced  into  it  after  the  decision  in  the  Bail  court. 

Borough  of  Maldon,  in  Essex  to  wit.  Be  it  remem- 
bered that  on  the  ISth  September  a.d.  1837,  at  the 
borough  of  Maldon  in  the  county  of  Essex,  John  Chaney 
of  Heybridge,  in  the  said  county  of  Elssex,  porter,  is  con- 
victed before  me,  John  Payne,  one  of  her  Majesty's  jus- 
tices of  the  peace  in  and  for  the  said  borough  of  Maldon, 

(a)  2B.4:B.  399. 
3  A  3 
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the  mitten  consent  of  the  eorporatum  of  the  Trtnity  Borne 
cfDeptford  Strond  having  been  first  obtained  for  tkatpur* 
pose  by  the  party  prosecuting^  of  havings  on  the  dd  Sqn 
tember  a.d.  18S7,  at  a  certain  place  called  Standq^ate  in 
the  river  Blackwater  in  the  said  borough  of  Maldon^  and 
within  the  liberties  and  jurisdiction  of  the  same  boroogliy 
wrdffafuUy  continued  in  the  charge  and  conduct  of  a  cer- 
tain ship  and  vessel  called  the  Shipwright  of  MaldoDf 
the  said  John  Chaney  not  being  a  duly  licensed  pilot  in 
that  behalf,  after  Abraham  Handley,  a  pilot  then  and 
there  being  duly  licensed  and  qualified  to  act  within  the 
limits  within  whichj  and  at  tlie  place  at  whichj  the  said 
ship  and  vessel  then  waSj  had  then  and  there,  and  wkilsi 
the  said  John  Chaney  was  so  in  charge  of  the  said  skip 
and  vessel  as  aforesaid,  come  on  board  the  said  ship  and 
vessel^  and  ofifered  to  the  said  John  Chaney,  and  to  the 
master  of  the  said  ship  and  vessel,  in  the  presence  and 
hearing  of  the  said  John  Chaney,  to  take  charge  of  siidi 
ship  and  vessel,  contrary  to  an  act  passed  in  the  sixth 
year  of  the  reign  of  King  George  the  Fourth,  intituled 
^*  An  act  for  the  amendment  of  the  law  respecting  pilots 
and  pilotage;  and  also  for  the  better  preservation  of 
floating  lights,  buoys,  and  beacons:''  and  I  do  adjudge 
that  the  said  John  Chaney  hath  therefore  forfeited  the 
sum  of  20/.  to  be  applied  as  the  law  directs,  that  is  to 
say,  6/.  135.  ^d.,  one  third  thereof,  to  William  Knight  of 
Maldon  aforesaid  pilot,  who  made  and  prosecuted  the 
information  in  this  behalf,  and  the  remainder  of  the  sud 
sum  of  20/.,  being  13/.  65.  Sd.,  to  be  carried  and  1^ 
plied  to  the  purposes  of  the  fund  belonging  to  the  said 
corporation  of  the  Trinity  House  called  the  Pilots' 
Fund.     Given  under  my  hand  and  seal  the  day  and 
year  first  above  written.    John  Payne  L.  S/* 
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In  the  following  tenn  Hatt  obtained  a  rule  nbito     2r€wSerie$. 
enter  a  nonsuiti  or  for  a  new  triaL  . : .   * 


Cbamxt 

e 

Jf.  Chambers  now  shewed  cause  (a).  The  first  con*  Patiti. 
viction  was  duly  delivered  and  filed  at  the  Odober 
quarter  sessions,  and  became  at  that  time  a  complete 
record  incapable  of  further  alteration.  Justices  ought, 
in  every  case,  to  return  convictions  to  the  sessions ; 
Bex  y.  Eaton  (6).  This  is  a  common  law  duty  enforced, 
as  to  recognizances,  by  S  Hen.  7.  e.  L,  and,  as  to  con- 
victions for  certun  oifiences,  by  7  &  8  G^  4.  c.  fi9.  $•  74^ 
and  7  &  8  Gf.  4.  r.  SO.  5. 40.  When  the  conviction 
is  once  filed,  it  becomes  a  record  in  the  custody^of  the 
Gustos  rotulorum  by  the  hand  of  his  (rfSoer  the  Clerk 
of  the  peace,  and  individual  justices  have  no  right  to 
remove  or  amend  it.  [Coleridge  J.  The  writ  of  cer« 
tiorari  does  not  go  to  the  Gustos  rotulorum^  but  to  the 
justices  of  the  county.]  It  goes  to  the  justices  generally^ 
who  have  controul  over  the  records  of  the  quarter 
sessions,  and  not  to  any  one  justice  who  may  happen 
to  have  convicted.  By  him  it  is  a  sufficient  answer 
to  the  writ,  that  he  has  returned  it  to  the  sessions  j 
Bex  V.  Eaton  (i).  When  a  record  is  perfected,  the 
powers  of  amendment  at  common  law  are  very  limited, 
and  have  been  but  slowly  assumed  by  the  judges,  or 
given  by  the  legislature,  even  m  the  superior  courts. 
Bex  V.  Barker  {c)  is  no  authority  for  amendmg  the 
form  of  conviction,  except  while  it  remains  in  fieri, 
and  can  be  treated  as  a  mere  minute  or  m^norandum 
by  the  justice.    If  a  fresh  form  can  be  substituted  after 

(a)   Wednesday,  February  3,  before  Lord  Denman  C.  J.,  Pattaon  and 
Coleridgis  3%, 
(hi)  2  T.  R,  285.  (c)  1  JE^,1S6. 

3a  4 
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the  retani)  there  will  be  no  legal'  lunit  to  the  tune  of 
drawing  up  convictions,  nor  to  the  number  that  may  be 
drawn  and  substituted  for  one  another.  A  magistrate 
after  ascertaining  the  (pinion  of  this  court  upon  a 
motion  to  quash  his  conviction,  or  to  discharge  from 
commitment  under  it,  may  then  protect  himself  from 
an  action  by  filing  a  new  one  conformable  to  the  de- 
cision. 


Assuming  the  amended  conviction  to  be  ii 
the  first  is  clearly  bad.  It  does  not  shew  any  written 
consent  of  the  corporation  of  Trinity  House  of  Depffbrd 
Sirandf  or  of  the  Lord  Warden,  without  which  die 
proceeding  cannot  be  instituted ;  6  6. 4.  c  125.  sects.  76, 
77.  Nor  does  it  state  any  offer  made  by  the  licensed 
pilot  either  to  the  plaintiff  or  to  other  person  in  chaige 
in  his  presence  or  hearing.  It  was  on  this  ground  that 
the  commitment  was  considered  bad  by  Pattaon  J.  in 
Begina  v.  Chaney  (a),  agreeably  to  the  authoritj  of 
Peake  v.  Cafringlon{b\  which  is  expressly  in  pcnnt, 
though  decided  on  the  previous  statute  52  G.S.  c  39. 
In  this  respect  it  was  not  enough  merely  to  use  the 
very  words  of  the  statute,  without  shewing  a  guiltjf  con- 
travention of  it  by  the  plaintiff. 

Even  if  the  second  conviction  could  be  used,  it  would 
not  help ;  for  it  is  defective  in  not  stating  the  ofience  to 
have  been  committed  within  the  jurisdiction  of  the 
Trinity  House.  The  limits  of  a  Trinity  House  pilot  and 
a  Lord  Warden's  pilot  are  difierent;  6  G.  4.  c.  125. 
sects.  2  and  14.  If  it  was  committed  within  the  limits 
described  in  sect  14,  the  consent  of  the  Lord  Warden 
may  have  been  necessary,  and  not  that  of  the  Trinity 


(a)  6  JkmL  P.  C  881. 


(6)  8  J9.  jr  A  399. 
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Home  corporation.    In  any  view  of  the  casC)  therefore,     jsrew  Series 
the  plaintiff  is  entitled  to  his  verdict.  1841. 

Chahkt 

Montague  Smith,  and  Booillj  contrsu  At  the  trial  Patnx. 
both  convictions  were  produced  by  the  proper  officer 
from  the  records  of  the  court*  It  is  enough  that  one, 
at  least,  is  a  valid  one;  and  there  is  as  much  evidence 
in  favour  of  the  second  as  of  the  first.  There  is  no 
general  rule  either  of  the  common  laW|  or  by  statute, 
that  all  convictions  are  to  be  returned  to  the  next 
sessions.  Certain  statutes  have  made  it  imperative  in 
certain  cases ;  and  in  the  absence  of  such  direction  it  is 
necessary  only  where  a  penalty  or  forfeiture  accrues  to 
the  crown  on  the  conviction,  as  appears  by  the  judg- 
ment in  Sex  v.  Eaton  (a).  So  it  may  be  actionable  to 
neglect  to  return  it,  when  by  such  neglect  the  party  may 
be  deprived  of  his  appeal ;  Proser  v.  Hyde,  {b)  But, 
generally,  the  return  is  required  only  for  safe  custody, 
and  is  not  essential  to  make  the  conviction  a  record ; 
ibr  it  is  a  record  as  soon  as  sealed  by  the  magistrate, 
and  before  it  is  returned  to  the  sessions.  When 
it  is  produced  in  answer  to  an  action  of  trespass,  it 
has  never  been  the  practice  to  enquure  whether  it  has 
been  returned;  nor  has  it  ever  been  supposed  necessary 
for  the  defence  that  it  should  have  been  so.  Like 
other  records,  it  is  conclusive  of  the  fact;  stated  in 
it  as  long  as  it  remains  unimpeached  by  appeal  or 
writ  of  certiorari.  Whether  returned  or  not,  it  is  sup- 
posed by  this  court  to  be  always  in  the  controul  of 
■the  county  mag'istrates  in  general,  to  whom  a  cer- 
tiorari issues  without  inquiring  into  the  fact  of  the 

(a)  3  7.  Jt.  285.  (6)  I  T.  B.  414. 
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Voiumt  L  formal  return  of  it  to  the  sessions.  Bex  ▼.  JBorbr  (c) 
is  more  in  point  than  has  been  represented ;  §ar  there 
Chahxt  the  copy,  given  to  the  convicted  party,  is  stated  to  hate 
Patnx.  been  ^  compared  with  the  original  upon  the  file  of  in* 
formations  taken  and  recorded  **  before  the  mayor  who 
had  convicted  him.  So  that  there  most  have  been  m 
previous  one,  duly  filed.  A  more  formal  oonvicticm  nay 
be  drawn  up  even  after  the  first  has  been  acted  upooy  and 
execution  actually  executed,  as  was  the  case  in  Maaq 
V.  Johnson  {b),  and  Gray  v.  Qxdkson  (c);  and  it  is  imma* 
terial  that  the  party  has  been  induced  to  appeal  by  re- 
ceiving a  copy  of  the  defective  one,  Btr  ▼•  jIIUm  (d^ 
Indeed,  it  is  familiar  in  practice  to  find  that  the  oonvic* 
tion  has  been  actually  corrected  and  drawn  op  sinoe  the 
commencement  of  an  action  grounded  on  the  error  in  the 
original  one.  Suppose  the  second  conviction  had  been 
produced  to  a  justice  for  the  purpose  of  obtaining  a  war* 
rant  on  it,  could  he  have  refused  to  grant  one  on  the 
ground  that  another  informal  conviction  had  already 
been  drawn  ?  Wilkins  v.  Hemsworth  {e)  shews  that  he 
could  not  There  two  orders  in  bastardy  had  been  issued 
against  a  putative  father.  The  overseers  aerved  him 
with  the  invalid  one,  and  upon  his  refusal  to  pay,  they 
applied  for  a  warrant  upon  the  valid  one.  It  was  held, 
that  the  magistrate  was  bound  to  grant  it  upon  pro- 
duction of  the  valid  order,  without  inquiring  into  the 
history,  or  precedence,  of  the  two  orders.  In  SeUmooi 
V.  Mount  (g),  tried  before  Aldenon  B.,  a  second  amended 
conviction,  drawn  up  after  the  first  had  been  retnrned 
to  the    sessions,  was    received   by  his  Lordship^  and 

(a)  1  Easty  186.  (h)  IS  Eatt,  67. 

(c)  16  Eatiy  19.  {d)  15  Eaat,  S3S. 

{e)  1  A^^E.  807/  {g)  9  C  j*  P.  75.    See  post,  p.  726. 
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would  have  been  a  defence  to  the  actum,  if  it  )iad.iiot    m»  SiHet. 
been  bad,  on  the  fiice  of  it,  in  point  of  law  (a).    If  then 
the  second  conviction  be  admissible^  it  is  conclusive  as       Cbavkt 
to  every  fact  stated  in  it,  except  that  which  is  essential       Paths. 
to  found  the  jurisdiction   of  the  justice;    Batten  v. 
Carem  (6),  Fawcett  v.  Famlis  (c),  Ashcrqft  ▼•  Boyme  (d); 
and  it  is  unexceptionable  on  the  bee  of  it,  for  it  fi>llows, 
in  every  respect,  the  form  given  by  tlie  statute,  and  con- 
tuns  the  averments  omitted  in  the  original  conviction. 

But,  assuming  that  the  conviction  in  its  original  shape 
must  be  taken  to  be  the  only  one  in  evidence^  it  i&  a 
sufficient  defence.  It  appears  that  the  plaintiff  was  in 
charge  of  the  ship  when  the  offisr  was  made,  and  it  is  m 
reasonable  intendment  that  the  o£fer  was  made  to  the 
pe^pson  whom  the  pilot  was  to  supersede.  Peake  v.  Car^ 
ringkm  {e)  is  open  to  jeveral  objections  as  an  authori^, 
and  appears  to  have  been  yielded  to  by  Tindai  C  J. 
with  hesitation.  It  was  an  action  for  the  p^ialty,  and 
not  a  summary  conviction  in  the  general  form  given  by 
statute.  To  make  the  cases  parallel,  the  present  should 
have  been  an  action  against  the  master  upon  sect.  58  of 
the  statute.  There  the  person  sued  was  the  master, 
who  was  not  the  person  in  charge ;  there  was,  there- 
fore^ no  ground  for  presuming  an  offisr  to  him.  The 
objection  taken  to  the  present  conviction  was  only  one 
cS  several  relied  upon  in  that  case ;  and  it  is  observable 
that  some  of  those  adverted  to  by  the  court,  as,  for 

(a)  Gole,  amicus  curiaB,  ilso  mentioned  a  caie  of  Mamm  t.  Ccarpefder 
at^  the  Nottingham  Spring  assiics,  1840^  whwe  XMtifdale  J.  rtoelfed  a 
second  conTiction  in  efidence  after  a  former  one  bad  been  returned  to  the 
sessions ;  reserving  however  the  question  of  its  admissibility.  The  second 
conviction  being  held  bad,  Carpenter  v.  Moion,  12  A.  f^  S,  629,  f  the 
question  as  to  the  reception  of  it  in  evidence  was  not  iilBed. 

(b)  S  B.  4^  a  €49.  (c)  7  J5.  8- C.  394. 
(d)  SB.ffAd.  684,  (^  9  B.  ^  B,  399 
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instancei  the  absence  of  any  statement  of  the  time  of 
committing  the  offence,  were  clearly  only  ground  of 
special  demurrer;  yet  they  were  treated  as  fiitai  in 
arrest  of  judgment*  Indeed  the  whole  case  was  argued 
as  if  it  had  been  before  the  court  on  demurrer,  rather 
than  after  verdict  As  a  general  rule,  it  is  sufficieo^ 
in  summary  convictions,  to  pursue  the  words  of  the 
statute  in  describing  the  ofiSsnce ;  though  it  may  be  open 
to  the  defendant  to  shew  by  evidence  that  the  act  was 
done  in  ignorance,  or  under  circumstances  involving 
no  guilty  participation ;  Sex  v.  Chandler  (a).  Sex  v. 
Speed  {b).  Neither  the  statute  itself  nor  the  general  form 
prescribed  by  it,  says  any  thing  about  making  the  ofier 
in  the  presence  or  hearing  of  the  defendant,  or  to  any 
other  named  person ;  and  therefore  it  is  rather  for  the 
defendant  to  prove  its  not  being  so  made,  than  for  the 
prosecutor  to  all^e  the  contrary  on  the  face  of  the  con* 
viction ;  as  appears  by  the  decision  in  Sex  v.  MarA  (c) 
on  the  Crame  Act,  5  Ann.  c.  14.  s.  2. 

Cur.  adv.  tmli. 


Lord  Dekman  C.  J.  now  delivered  the  judgment  of 
the  court 

After  stating  the  facts  of  the  case,  as  above,  his  Lord- 
ship proceeded  thus :  —  We  are  of  opinion  that  the 
first  conviction  is  bad  upon  the  face  of  it.  The  case  of 
Peake  v.  Carringtcn  (d)  is  in  point,  upon  the  authority 
of  which,  principally,  the  discharge  took  place  {e\  A 
distinction  was  attempted  to  be  made,  because,  in  that 
case,  the  party  convicted  was  not  in  charge  of  the  vessd 


(a)  1  Lord  Jt^M.  581. 

(c)  ^B.^C.  717. 

(e)  StteDowL  P.  a  S81. 


(h)  1  Lord  Boym.  583. 
(d)  S  J9.  |r  J9.  399L 


IV.  VICTORIA.  7«1 

when  the  offer  was  made,  whilst  it  was  said  that  the      ^^  Serin. 
present  plaintiff  did  appear  to  be  so.     That  is  not  quite  ' 


correct,  for  the  first  conviction  does  not  in  terms  allege  Chakkt 
that  he  was  so  in  charge,  and  it  is  left  to  be  inferred  Pathi. 
from  the  use  of  the  word  ^^  continued"  in  charge,  an 
inference  which  b  by  no  means  necessarily  involved  in 
that  word.  But  if  it  were  so  alleged,  we  do  not  think 
the  distinction  of  any  weight.  It  is  quite  consistent 
with  all  that  is  alleged,  that  the  offer  may  have  been 
made  by  the  licensed  pilot  to  the  master  of  the  ship 
(the  plaintiff  not  being  master,  but  an  unlicensed  pilot) 
behind  the  back  of  the  plaintiff,  and  may  never  have 
come  to  his  knowledge.  It  may  be  su£Scient,  in  de« 
scribing  an  offence  in  a  conviction,  to  follow  the  words 
of  the  act  creating  the  offence,  so  far  as  the  description 
of  it  goes ;  but  it  is  always  necessary  to  add  such  facts 
as  shew  that  the  person  convicted  was  a  party  to  that 
offence  so  described,  which  is  not  done  here,  inasmuch 
as  it  is  plain  that  the  continuing  in  charge  of  a  ship,  in 
ignorance  of  a  licensed  pilot  having  offered  to  take  it,  is 
not  the  offence;  but  the  offence  must  depend  on  the 
knowledge  of  the  party  charged,  although  the  word 
^*  after"  is  the  only  word  used  in  the  section  in  ques- 
tion. The  first  conviction,  therefore,  afforded  no  de- 
fence to  this  action. 

Again,  we  are  of  opinion  that  the  second  conviction 
was  good  on  the  face  of  it,  and  would,  if  admissible  in 
evidence  at  all,  be  a  bar  to  the  action.  This  second 
conviction  follows  the  form  given  in  the  act  of  parlia- 
ment, and  the  only  objection  suggested  to  it  is,  that, 
although  it  states  the  consent  of  the  corporation  of  the 
Trinity  House  to  have  been  given  to  the  prosecutor,  yet 
it  does  not  state  that  the  offence  was  committed  within 
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the  jurisdiction  of  the  Trinity  House  ;  therefore  that  the 
consent  of  the  lord  warden  of  the  Cinque  Paris  may 
have  been  that  which  the  act  requires.  The  answer  is, 
that,  though  the  act  requires  such  consent,  yet  the  form 
of  conviction  does  not  contain  any  allusion  to  it  (a) :  it 
was  necessaiy  to  prove  it,  but  wholly  unnecessary  to 
state  it  in  the  conviction.  Assuming,  therefore,  that  die 
statement  is  defective  for  the  reason  suggested,  it  is  of 
no  consequence,  for  utile  per  inutile  non  vitiatur. 

The  only  remaining  question,  and  indeed  the  only 
one  on  which  any  difficulty  arises,  is,  whether  this 
second  conviction  was  admissible  in  evidence ;  and  this 
depends  upon  the  right  of  [the  magistrate  to  substitute  a 
good  conviction  for  a  bad  one  under  the  circumstances 
which  here  occurred.  The  cases  of  Sex  v.  Barter  (b), 
Bex  V.  Allen  (c),  Basten  v.  Carem  (<2),  and  Bex  v.  The 
Justices  of  Huntingdon  (e),  establish  clearly  that  magis- 
trates  are  not  bound  by  the  conviction  first  drawn  op, 
whether  it  be  merely  a  note  of  the  conviction,  or  drawn 
up  in  a  formal  manner  as  the  conviction  itself;  but  that 
they  are  at  liberty,  when  called  upon  by  appeal  to  re- 
turn the  conviction  to  the  quarter  sessions,  or  by  cer- 
tiorari into  this  court,  to  draw  up  and  return  a  more 

(a)  Stat.  6  G,4,  c  125.  lect.  81.  gifes  the  following  genenl  lann  m 
applicable  not  only  to  the  oflfence  above  mentioned,  but  to  many  oClien 
punishable  under  the  act. 

*'  Be  it  remembered  that  on  the  -^—  day  of  ,  in  the  year  of  our 
Lord  — >  A,  B,  is  convicted  before  me  {or  tu)  one  (or  two,  at  the  earn 

nu^  be)  of  his  Majesty's  justices  of  the  peace  for  the ,  (Aav  tpta/j^ 

the  offence^  and  the  time  and  phee  when  and  where  committed^  at  the  cue 
fnay  be}  contrary  to  an  act  passed  in  the  sixth  year  of  the  reign  of  King 
George  the  Fourth,  entitled  (here  insert  the  title  of  this  act),  and  I  (or  we) 
do  adjudge  that  the  said  (uueH  the  offender's  name)  hath  therefore  fofw 
feited  the  sum  of  (here  insert  the  penalty).  Gifen  under  my  hand  and 
seal  (or  cur  hands  and  seals)  the  day  and  year  first  above  written.** 

(b)  1  Eatly  186.  (c)  \5  East,  S33. 
(d)  3B.4;C.  649.  (e)  5  D.  i  R.  588, 
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formal  conviction,  correcting  any  errors  which  may  have     N^w  Series. 

existed  in  that  first  drawn  up,  provided  the  latter  con-  . * 

Viction.  be  according  to  the  truth  and  the  facts  of  the  Chamkt 
case  as  proved  before  the  magistrates.  By  allowing  this  Patvi. 
to  be  done,  the  public  are  protected  against  the  evil  of  a 
fiulure  of  justice  for  defect  of  form,  when  the  facts  are 
well  proved;  and  the  magistrates  are  protected  from 
being  harassed  by  vexatious  actions,  where  they  have 
done  what  justice  and  the  merits  of  the  case  required, 
but  have  inadvertently  made  some  slip  in  the  form  of 
the  document  drawn  up. 

This  general  rule  of  law  and  practice  was  not,  and 
could  not  be,  disputed ;  but  it  was  contended  for  the 
plaintiff  that  this  rule  must  be  understood  with  some 
limit,  and  that,  after  the  magistrate  had  returned  the 
conviction  to  this  court,  or  to  the  court  of  quarter 
sessions,  it  was  too  late  for  him  to  draw  up  another 
and  different  one,  in  order  to  protect  himself  in  an 
action. 

One  case  was  cited  by  the  defendant  to  shew  that 
it  was  not  too  late,  namely,  the  case  of  SeUwood  v. 
Mount  (a).  That  was  an  action  of  trespass  against  a 
magistrate,  who,  in  his  defence,  put  in  a  conviction 
drawn  up  after  another  which  had  been  returned  to  the 
sessions,  and  which  was  open  to  objections.  Mr.  Baron 
Alderson  thought  that  it  might  be  done,  and  received 
the  second  conviction  in  evidence,  but  held  that  it  did 
not  amount  to  a  justification ;  and  the  plaintiff  had  a 
verdict.  A  rule  nisi  was  obtained  in  this  court  for 
setting  aside  that  verdict,  and  has  been  argued,  and 
upon  the  argument  one  of  the  points  raised  was,  whether 
that  second  conviction  was  admbsible  in  evidence;  so 

(a)  9  C.  fr  P.  75. 
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competent  to  the  magistrates,  even  after  such  retwn  of    iVSw  Series. 
an  informal  conviction,  to  return  another  formal  one,  * 


before  any  motion  is  made  [to  quash  the  conviction,  or  Chavxt 
appeal  heard.  But  it  can  hardly  be  contended  that,  Patms. 
after  a  conviction  has  been  removed  by  certiorari  and 
quashed  by  this  court,  or  by  the  sessions  on  appeal, 
any  other  conviction  can  be  effectually  drawn  up.  If 
it  could,  the  party  who  has  been  discharged  from 
punishment  by  competent  authority  might  again  be  put 
in  jeopardy  and  punished  for  the  same  offence.  Again, 
if  such  a  course  could  be  pursued,  the  statute  43  G.  S. 
c.  141.  would  have  been  wholly  unnecessary,  and  would 
have  put  the  magistrate  in  no  better  position  than  before. 
I^  by  drawing  up  another  formal  conviction  after  an 
informal  one  had  been  quashed,  he  could  have  pro- 
tected himself  altogether  from  any  action,  surely  the 
legblature  would  never  have  passed  an  act  to  forbid  the 
plaintiff,  after  a  conviction  has  been  quashed,  from  re- 
covering more  than  the  penalty  levied  and  2d.y  without 
costs,  unless  he  can  prove  malice  and  want  of  probable 
cause.  We  may  therefore  safely  lay  it  down  as  law, 
that  it  is  too  late  for  a  magistrate  to  draw  up  a  second 
conviction  after  the  first  has  been  quashed.  In  the 
present  case,  however,  the  first  never  was  quashed; 
but  we  are  of  opinion  that  the  decision  in  this  court, 
under  the  circumstances  and  for  the  purposes  of  thb 
argument,  has  the  same  effect  as  quashing  the  con- 
viction. That  decision  indeed  proceeded  upon  the 
defect  apparent  on  the  commitment,  and  on  the  recital 
therein  of  a  bad  conviction ;  but  as  the  recital  was 
true,  and  the  commitment  was  bad,  we  think  that  the 
discbarge  of  the  plaintiff  according  to  that  decision 
put  an  end  to  the  proceedings,  and  rendered  it  equally 
VOL.  I.  N.  s.  3  b 
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incompetent  to  the  defendant  to  draw  up  any  otbor 
conviction  upon  the  original  information,  or  take  any 
other  steps  in  the  matter,  as  if  the  conviction  had  been 
actually  quashed. 

For  these  reasons  we  are  of  opinion  that  the  Ix>rd 
Chief  Justice  was  right  in  refusing  to  admit  the  second 
conviction  to  be  read,  and  that  the  rule  for  a  new  trial 
must  be  discharged. 

S.  Rule  discharged,  (a) 


(a)  See  the  next  case. 


Monday^ 
May  24th. 


Sellwood  against  Mount  and  Another. 


highway      ^T^RESPASS  foF  breaking  and    entering  plaintiff's 

house  and  taking  his  goods.     Plea;    Not  guilty 


The 

act  5 

c.  50.  f.90. 


requiren  the         ,,  . 

court  of  quarter   (by  Statute  J. 


On  the  trial  before  Alderson  B.,  at  the  Berkshire 
Summer  Assizes  1839,  it  appeared  that  a  certificate  of 
justices  had  been  obtained  by  the  plaintiff,  under  stat 
5  Si  6  fF.  4.  c  50.  s.  84.,  for  stopping  up  a  highway, 
against  which  one  William  Jones  WiUiams  had  appealed 


sessions,  on  ap- 
peal against  an 
order  for 
stopping  up  a 
way,  to  award 
to  the  party 
such  costs  as 
shall  be  in- 
curred in  pro- 
secuting the 

appeal:  Held,   to  the  quarter  sessions.     On  the  appeal,  a  jury  was 

that  the  court 

cannot  award  costs,  generally,  in  the  words  of  the  act ;  but  must  specify  the  amomit;  and 

that  an  order,  which  omitted  to  ins^t  it,  could  not  be  enforced. 

Sect.  90.  of  the  act  provides  that  the  costs  shaU  be  recoTerable  in  the  same  manner  aa  any 
penalties  arc  recoverable  under  that  act.  Sect.  101.  provides  that  where  penalties  are 
recoverable,  two  justices,  before  whom  complaint  is  made  of  any  such  offence,  shall  hesr 
and  determine  the  matter,  and,  on  proof  of  the  offence,  convict  the  offendo*  and  adjudge 
him  to  pay  the  penalty  &c.  Sect.  IDS.  enacts  that  all  penalties  inflicted  by  the  act  nr 
any  offence,  and  all  costs  ordered  by  authority  of  the  act  (the  manner  of  recovering  which 
is  not  thereby  otherwise  directed)  shall,  on  conviction  of  the  offences  respectiTely,  or  upon 
order  made  as  aforesaid,  be  levied  by  distress  and  sale  by  warrant  uxider  the  hands  of 
two  justices  before  whom  the  party  may  have  been  convicted : 

Held,  that  the  nonpayment  of  costs,  ordered  by  the  sessions  under  sect.  90.,  was  not  aa 
«  offence"  within  the  act,  for  which  the  party  could  be  convicted  upon  sect.  101. ;  and  thst 
a  warrant  of  distress,  issued  under  sect.  103.  and  founded,  not  on  the  order  <^  ussinni 
itself,  but  on  a  subsequent  conviction  for  nonpayment,  was  void,  and  no  defence  in  an 
action  of  trespass  against  the  convicu'ng  justices  who  issued  it. 
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impanelled  under  sect.  89  of  the  same  act^  who  found     New  SMm. 
that  the  way  was  not  unnecessary ;  whereupon  the  ses-  * 


sions,  on  3d  July  1 888,  made  an  order  as  follows :  Sdxwood 

Berkshire  to  wit*  At  the  general  quarter  sessions 
&C.  ''  Upon  the  appeal  of  WiUiam  Jones  Williams 
agamst  a  certificate  under  the  hands  of  WiUiam  Morland 
and  Edward  TuU,  Esqs.,  two  of  Her  Majesty's  justices 
of  the  peace  for  the  county  of  Berks,  bearing  date  the 
18th  April  1838,  for  stopping  up,  as  unnecessary,  a 
certain  public  footway  leading "  &c.,  ^^  occupied  by 
Betyamin  SeUwoodj  and  terminating  at  or  near"  &c.,  ^^  all 
in  the  parish  of  East  Hsley,  in  the  county  of  Berks,  and 
upon  reading  the  certificate  lodged  with  the  clerk  of 
the  peace,  and  hearing  what  could  be  said  by  counsel 
and  witnesses  on  both  sides,  and  upon  the  return  of  a 
verdict  of  a  jury,  then  impanelled,  that  the  said  public 
footway  is  not  unnecessary ;  it  is  ordered,  that  the  ap- 
peal of  the  said  WiUiam  Jones  WiUiams  be  allowed,  and 
that  the  said  footway  be  not  stopped  up.  And  it  is  also 
ordered  by  this  court,  that  the  respondent,  Benjamin 
SeUwoodj  pay  unto  the  appellant  the  costs  by  him  in- 
curred in  prosecuting  the  said  appeal.    By  the  court." 

(Signed)  W.  Budd,  Qerk  of  the  peace. 

After  the  sessions  the  appellant  gave  notice  to  the 
plaintiff  of  his  intention  to  get  the  amount  of  costs  taxed 
by  the  clerk  of  the  peace,  and  accordingly,  on  27th  De^ 
ember  1338,  obtained  the  following  allocatur : 

<<  In  the  matter  of  W.  J.  WiUiams  -  Appellant 

and 
The  Surveyors  of  the  His^hways  of  East  11,  ,    , 

mUy.  .1^  BenjaminlwJd    -  j  ^^"dents. 

I  have  this  day  taxed  the  appellant's  bill  of  costs 
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in  the  above  i^peal,  and  have  allowed  the  sum  of 
nil.Os.Ad.    Dated"  &c 

Frederick  Vincent^  Deputy  derk  of  the  peace  &c. 

The  plaintiff  did  not  attend  at  the  taxation  nor  take 
any  notice  of  it;  and  afterwards  refused  to  pay  the 
amount  Whereupon  the  appellant  procured  a  sum- 
mons to  be  issued  against  the  plaintiff  by  one  of  the  de- 
fendantSy  reciting  such  refusal  and  requiring  him  to 
appear  and  answer  the  complaint  of  the  appellant  in 
that  behalf.  The  plaintiff  did  not  obey  the  summons, 
and  the  defendants  drew  up  the  followmg  conviction : 

Berkshire  to  wit.  **  Be  it  remembered  that,  on 
7th  February  lu  J}.  1839,  at  Neocbuiy  in  the  coun^  afore- 
said, William  Jones  Williams^  of  East  Ilsley  in  the  said 
county,  gentleman,  came  before  us  William  MmaU  and 
Edward  Brice  Bunny,  Esqrs.,  two  of  Her  Majesty's  jus- 
tices of  the  peace  for  the  said  counQr,  and  informed  us 
that  Benjamin  Sellwood  of  &c.,  ^^  hath  refused,  and  still 
doth  refiise,  to  pay  to  the  said  W.  J.  Williams^  the  sum 
of  1 12/.  0&  4e/.,  the  taxed  costs  incurred  by  him  in  pro- 
secuting an  appeal  against  the  stopping  up  a  certain 
public  footway  in  the  parish  of  Easl  Ilsley  aforesaid, 
tried  at  the  general  quarter  sessions  of  the  peace  holden 
at  Abingdon  in  and  for  the  said  county  on  the  3rd  Jufy 
now  last  past,  wherein  the  said  W.  J.  Williams  was  the 
appellant,  and  the  said  B.  Sellwood  the  respondent 
contrary  to  the  statute  made "  &c. :  **  whereupon  the 
said  B.  Sellwood,  after  being  duly  summoned  to  answer 
the  said  charge,  did  not  appear  before  us  pursuant  to 
the  said  summons  to  hear  the  charge  all^;ed  agunst 
him,  but  the  same  being  fully  proved  upon  the  oaths 
of  Frederick  Vincent,*  Sic,  ** credible  witnesses,  it  ma- 
nifestly appears  to  us,  the  said  justices,  that  he  the 
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said  B.  SeUwood  is  guilty  of  the  ofience  charged  upon        1841. 

him  in  the  said  information:  it  is  therefore  considered      sellw 

and  adjudged  by  us,  the  said  justices,  that  the  said  B.       ^^^^ 

SeUwood  be  convicted,  and  we  do  hereby  convict  him 

of  the  offence  aforesaid,  and  we  do  hereby  declare  and 

adjudge  that  the  sum  of  112/.  Os.  4tdJ*  &c.  **ia  due 

from  the  said  B.  Seltaoood  unto  the  said  W.  J.  Williams 

for  the  costs  and  expenses  by  the  said  W.  J.  Williams 

incurred  in  prosecuting  the  said  appeal  as  aforesaid, 

and  as  the  law  directs,  according  to  the  form  of  the 

statute  in  that  case''  &c.    Given  under  our  hands,  the 

day  and  year  above  written. 

W.  Mount. 

Edward  Btmny. 

This  conviction  was  returned  and  filed  at  the  quarter 
sessions,  9th  April  18S9. 

The  plaintiff  still  refusing  to  pay  the  costs,  the  de- 
fendants, on  14th  Febmary  1839,  issued  a  distress  war« 
rant  {a)  to  a  constable,  reciting  the  plaintiff's  refusal  to 
pay  Williams  the  sum  of  1 12/.  0&  4d.,  <<  the  taxed  costs 
mcurred  by  him  in  prosecuting  an  appeal  against  the 
stopping  up  of  a  certain  public  footway  in  the  parish  of 
&c. ;  and  commanding  the  constable  **  to  levy  the  said 
amount,  together  with  the  sum  of  R  l5.,  the  costs  attend- 
ing the  information  laid  before  us,  makmg  together  the 
sum  of  1 1 3/.  l5. 4di,  by  distress  of  the  goods  and  chattels 
of  the  said  Benjamin  Sellwood "  &c.  Under  thb  war- 
rant the  trespasses  complained  of  were  committed. 

It  also  appeared  that  the  defendants,  apprehending 
that  the  conviction  filed  as  above  was  defective  in  sub- 
stance, prepared  another  in  Jub/^  and  produced  it  at 
the  trial  as  a  defence  to  the  action.     The  learned 

(a)  Thii  wamnt  is  more  ftiUy  ftatad  in  Uieiiext  csm^  pod.  p.  736. 
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Baron  thought  that  the  second  was  admissible  in 
dence,  but  was  of  opinion  that  both  were  bad;  and  the 
jury,  by  his  Lordship's  direction,  found  for  the  pilaintifl^ 
damages  20L 

In  the  following  term,  Ijudkfm  Serjt  obtained  a  rule 
nisi  for  a  new  triaL     In  last  Hikay  vacation, 


WkaUley  and  TyrtxhiU  shewed  cause,  (a)  The  order 
of  quarter  sessions  was  invalid,  and  could  not  be  en- 
forced. It  should  have  ascertained  the  exact  amount 
of  costs  indurred  by  the  appellant  (&).  That  court 
has  no  power  over  the  costs  of  an  appeal,  unless  it  be 
given  by  a  statute.  It  is  not  incident  to  their  jurisdic- 
tion. Bum* s  Justice,  vol.  i.  p.  164.  (c),  where  the  prac- 
tice is  stated  to  be,  that  the  sessions  direct  the  derk  of 
the  peace  to  ascertain  and  report  to  them  the  items  of  ez« 
penditure  which  may  be  the  ground  of  their  decfaion,  but 
that  they  must  themselves  determine  the  sum.  Rex  v. 
Wargrave  {d),  decided  upon  an  appeal  against  a  rate, 
is  to  the  same  effect;  where  it  is  observable  that  the 
costs  were  taxed,  as  in  the  present  case^  by  the  deputy 
clerk  of  the  peace ;  and  Nolan  cites,  in  support  of  the 
same  proposition.  Rex  v.  Skinn  {e)  and  Rex  v.  Tottuf- 
end  {g).  Ex  parte  v.  Holhway  (A)  also  shews  that  the  ses- 
sions must  adopt  the  taxation  of  their  officer.     If,  then 


(a)  On  6th  and  16th  of  Fthruary,  before  Lord  Denman  C.  J.,  Xtttfe- 
dak  and  PdUe$on  Js. 

(6)  Other  objections  were  pointed  out,  but  the  decision  of  the  oouit 
makes  it  unnecessary  to  notice  them. 

(e)  28tfa  ed.  by  ChUtif, 

(d)2NoLF.L.^  574.  nole(4.)  (4th ed.) 

(e)  1  BoU,  47a  pL  487. 

(g)  1  Bott.  327.  pi.  323.(6thed.)  S.  C  16  Vinar  Jb,  417.  Poor  (A). 

(A)  \  DowlP.C.26. 
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the  order  is  fiindamentally  invalid,  no  process  can  after-  New  Series. 
wards  be  used  to  lery  the  costs  under  it.  But  even  if  ^^^^* 
it  were  good  and  valid,  the  appellant  has  not  taken  the  Ssuwood 
proper  means  of  enforcing  it  Sect.  90  of  stat  5  &  6  ^.  4.  Moumt. 
c.  60.  provides  that  the  costs  awanfled  shall  be  <*  reco- 
verable in  the  same  manner  as  any  penalties  or  for- 
ieitures  are  recoverable  under  this  act ;  **  and,  as  sect 
101  enacts  that,  where  a  penalty  or  forfeiture  is  recover- 
able before  justices  under  that  act,  the  ofiender  shall  be 
summoned  before  two  justices,  who  shall,  on  proof  of 
the  <<  offence,''  convict  Uie  <<  offender,''  and  adjudge  him 
to  pay  the  penalty,  and  proceed  to  recover  the  same, 
the  appellant  has  erroneously  supposed  that  the  pro- 
per mode  of  Iev3ring  the  costs  id  to  treat  the  non-pay- 
ment as  an  *<  offence "  within  die  act,  and  to  convict 
the  respondent  of  it  accordingly.  But  this  is  not  the 
true  construction  of  the  act  He  ought  to  .have  pro- 
ceeded, under  sect  lOS,  by  warrant  to  distrain  and  sell 
the  goods  of  the  appellant,  who  was  a  person  <^  ordered 
to  pay  "  costs  under  that  act  Nor  is  the  conviction 
good  in  itself,  supposing  a  conviction  to  be  the  proper 
way  of  getting  the  costs.  [They  then  proceeded  to 
point  out  defects  in  the  conviction,  and  to  argue  that 
they  could  not  be  cured  by  an  amended  one  after  the 
first  had  been  filed  at  the  sessions.  On  the  latter  head 
the  cases  cited  in  Chaney  v.  Payne  (a)  were  referred  to 
generally;  but  the  points,  on  which  the  judgment  of 
the  court  turned,  make  it  unnecessary  to  report  this 
part  of  the  argument] 

LudUm  Serjt,  Sir  W.  W.  FOlett^  Carringion,  and  F. 
V.  Lecj  contra.     The  order  of  sessions  is  good  without 

(a)  Aot£,  p.718. 
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ascertaining  the  exact  amount  of  costs.  The  act  directs 
the  court  to  award  ''the  costs  incurred*'  by  the  suc- 
cessful parQr.  It  leaves  no  discretion  as  to  the  amount. 
That  is  a  mere  matter  of  calculation  capable  of  being 
reduced  to  a  certain^  at  any  time  either  by  the  officer 
of  the  court,  or  before  the  justices  to  whom  applicatioa 
is  made  for  a  wafrant  In  the  cases  relied  upon  on  the 
other  side  a  discretbn  was  to  be  exercised  by  the  ses- 
sions, which  it  was  evidently  improper  to  del^;ate.  Thus, 
Bex  V.  Wargrave  {a)  was  decided  on  17  G.  2.  c  38.  &  4., 
which  authorises  the  justices  to  award  ''  reasonaUe 
costs."  So,  Bex  v.  Sktnn  (&)  and  Bex  v.  Saoeet  (c)  were 
upon  bastardy  orders,  where  costs  are  in  their  ''discre- 
tion;" 49  G.  3.  C.68.  f.5.  If,  then,  the  order  was 
good,  and  the  amount  of  costs  properly  ascertained,  the 
warrant  to  levy  them,  issued  on  complaint  to  two  jus- 
tices, was  regular,  and  the  defence  complete.  It  was  an 
"  offence "  to  disobey  the  order  of  payment.  If  no 
other  remedy  had  been  given,  an  indictment  would  have 
lain,  in  which  the  real  amount  of  costs  might  have  been 
averred.  Any  informality  in  the  proceedings  to  enforce 
the  order  is  cured  by  sects.  107  and  118  of  the  statute; 
and  the  conviction,  whether  sufficient  or  not,  was,  at  all 
events,  upon  a  matter  within  the  jurisdiction  of  the  jus- 
tices, and  the  subject  of  appeal  by  a  party  aggrieved. 

Cur.  adv.  udi. 


Lord  Deniian  C.  J.  now  delivered  the  judgment  of 
the  court. 

This  was  an  action  of  trespass  against  two  magis- 
trates, under  whose  conviction  and  warrant  the  goods  of 


(a)  S  NoL  p.  L,  574^  note  4. 
(c)  9  JSatt,  S5.  ^ 


(6)  1  Boit.  387.  pU  3S3. 
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die  plaintiff  had  been  seized.    The  court  of  quarter     New  Series. 
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sessions  for  Berjcshire^  at  the  Jtdy  sessions  18  88,  upon 
an  appeal  against  an  order  of  justices  stopping  up  a  SnLwoon 
highway,  had  impaneled  a  jury  under  the  89th  sec-  Mount. 
tion  of  Stat  Bii6W.^.c.  50.,  who  found  that  the  way 
was  not  unnecessary.  The  court  accordingly  allowed 
the  appi^  and  by  their  order  directed  **  that  the 
respondent,  Betyamin  Settroood**  (the  present  plaintiff), 
^  pay  unto  the  appellant  the  costs  by  him  incurred 
in  prosecuting  the  said  appeal,''  using  the  words  of 
the  90th  section  of  the  act  The  costs  were  taxed  on 
the  27th  of  December  following  by  a  deputy  of  the 
derk  of  the  peace  in  the  absence  of  the  plaintiff.  After- 
wards the  plaintiff  was  summoned  before  the  two  de- 
fendants for  not  paying  the  costs,  but  did  not  attend, 
and  they  proceeded  to  convict  him,  and  to  levy  the 
amount  by  their  warrant,  conceiving  themselves  to  be 
called  upon  to  do  so  by  the  90th  and  lOSd  sections  of 
the  act 

The  90th  section  directs  that  ^^  the  costs  awarded  by 
sessions  shall  be  recoverable  in  the  same  manner  as 
any  penalties  or  forfeitures  are  recoverable  under  this 
act"  The  lOSd  section  provides,  <^  that  all  penalties 
and  forfeitures  by  this  act  inflicted,  or  authorised  to  be 
imposed,  for  any  offence  against  the  same,  and  all 
balances  due  from  a  surveyor,  and  all  costs  and  charges 
to  be  allowed  and  ordered  by  the  authority  of  this  act 
(the  manner  of  levying,  recovering,  and  applying  of 
which  is  not  hereby  otherwise  particularly  directed) 
shall,  upon  proof  and  conviction  of  the  offences  respec- 
tively before  any  two  or  more  justices  either  by  the 
confession  of  the  party  offending,  or  by  the  oath  of 
any  credible  vntness  or  witnesses  (which  oath  such  jus- 
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of  two  or  more  justices  before  whom  the  party  may     ^<^  Stnet. 
have  been  convicted.**  *_ 


But  the  order  of  sessions  is  itself  defective  for  not     Sillwood 

T. 

specifying  the  amount  of  the  oosts.  The  sessions  can-  Mouxt. 
not  del^ate  their  authori^,  and  it  has  been  several 
times  held  that  they  cannot  order  a  party  to  pay  casts  to 
be  taxed  ly  the  cleric  of  the  peace.  See  2  Ndaris  P.  h. 
S12.  and  574  (a),  Bex  v.  T/fTargrofoe^  7!  71  45  G.  S.  (&), 
tLex  V.  Skinn  {c\  Rex  v.  Sweet  (d).  *  A  distinction  was 
attempted  in  argument  between  those  cases  and  the 
present,  because  the  statutes,  on  which  they  were  de- 
dded,  give  *^ reasonable  costs;*  whereas  the  statute  in 
question  gives  the  **  costs  incurred  by  the  party;**  but 
it  is  a  distinction  without  a  difference.  It  is  as  neces- 
sary to  ascertain  the  fact  what  amount  df  costs  has  been 
incurred,  as  to  judge  what  amount  is  reasonable ;  either 
duty  falls  upon  somebody;  and  that  somebody  must  be 
the  court,  in  the  absence  of  any  authority  to  delegate 
the  duty. 

This  rule  will  by  no  means  prevent  the  court  of  ses* 
sions  from  directing  their  ofiBcer  to  tax  the  costs  in  their 
aid,  and  adopting  his  taxation  as  their  own  act,  and  in- 
serting the  amount  in  Uieir  order.  Such  a  course  was 
held  to  be  proper  in  Ex  parte  H6lkmay(e)j  and  we 
entirely  agree  in  that  decision ;  but  it  does  not  warrant 
the  making  an  order  for  *^  costs  incurred,**  and  leaving 
the  amount  to  be  ascertiuned  by  an  officer  after  the  ses- 
sions.   The  rule  for  a  new  trial  must  be  discharged. 

S.  Rule  discharged  (g). 

(a)  4th  ed.  (b)  2  NoL  P.  X.  574.,  iioC8(4.) 

;   (c)l  Bat.  327.  pi.  38S.  (tf)  9  EaUt  95. 

{e)  I  DciwL  P,  C.  26.  (g)  See  the  ne^t  two  cases. 
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Where  a  dii-      rpRQVER  for  goods  of  the  plaintiff.    Plea,  denying 
wu  issued  to  the  plaintiff's  property, 

lery  the  costs 

incurred  by  a  This  cause  came  on  to  be  tried  before  Alderson  B.,  at  the 

secuting  an  ap-  Same  assizes,  as  the  preceding  case  of  Sellwood  v.  Mounts 

s!^  88  ^the  A^d  ^^®  ssLmiQ  documents  were  given  in  evidence.    The 

^s^HT^w^A.  pl^Q^ was  a  purchaser  of  the  goods  distrained  under 

c.  5a)»  which  ^g  warrant  issued  to  the  constable  upon  the  conviction 

did  not  reate  ^ 

any  order  oi      get  forth  in  that  case.     For  the  defendant  it  was  urged 

quarter  sessions  ,  ,        ,  . 

for  payment  of  at  nisi  prius,  that  the  warrant  of  distress  was  bad,  and 

such  costs,  but  . 

was  founded  that  the  Sale  under  it  passed  no  property  to  the  plainti£ 

oonWcUon^by"  Evidence  was  also  given  to  shew  that  he  was  not  a  bona 

S" soSoMfor**  ^^^  purchaser,  but  a  mere  instrument  of  WUUams^  the 

^^w^tof  appellant  For  the  plaintiffit  was  contended  that,  whether 

Held,  that  the  the  Order  of  sessions,  or  the  subsequent  conviction,  was 

warrant  was  -^ 

iUegal,  and  that  valid  or  not,  the  sale  under  the  warrant  of  distress  was 

no  property 

passed  to  the      indefeasible  and  sufficient  to  pass  the  property.     The 

rendee  of  goods  -  „  . 

seised  and  sold   Warrant  was  as  follows  (a) : 

'^  Berks  to  wit.  To  the  constable  of  the  parish  of  East 
Ikley  in  the  county  of  Berks:  Whereas  Benjamin  Sellwood 
of  &c.,  <*  is  this  day  convicted  before  us,  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
upon  the  oath  of  W.  J.  WiUiams  of"  &c,  '^  a  credible 
witness,  for  that  the  said  B.  Sellwood  hath  refused,  and 
still  doth  refuse,  to  pay  to  the  said  W.  J.  Williams  the 
sum  of  112il  05.  4^.,  the  taxed  costs  incurred  by  him  in 
prosecuting  an  appeal  against  the  stopping  up  of  a  certain 
public  footway  in  the  parish  of  East  Ild^  aforesaid, 

(a)  Schedule,  No.  23  of  5&  6  W.A.  c  50.  contains  the  fonn  of  wamnC. 
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tried  at  the  general  quarter  sessions  of  the  peace  holden     New  Series. 
at  Abingdon  in  and  for  the  said  county  on  the  8d  Jvibf  * 


T, 


now  last  past,  wherein  the  said  W*  J.  Williams  was  the 
appellant  and  the  said  £•  Sdlwood  respondent^  contrary  Siilwood. 
to  the  statute  "  &c.  {5Si6  JV.  4.  c.  50.) :  <<  These  are 
therefore  in  Her  Majesty's  name  to  command  you  to 
levy  the  said  sum  of  112/.  Os.  4id.f  together  with  the  sum 
of  IL  l5.  the  costs  attending  the  information  laid  before 
US)  the  summonS)  and  conviction,  making  together  the 
sum  of  lis/.  l5.  4(2.,  by  distress  of  the  goods  and  chat- 
tels of  the  said  B.  Sellwood;  and  if,  within  the  space  of 
four  days  next  after  such  distress  by  you  taken,  the  said 
sum  of  I  IS/.  Is.  4e/.,  together  with  the  reasonable  charges 
of  taking  and  keeping  the  same,  shall  not  be  paid,  that 
then  you  do  sell  the  said  goods  and  chattels  so  by  you 
distrained,  and  out  of  the  money  arising  by  such  sale 
that  you  do  pay  the  said  sum  of  113/.  Is.  ^d.  to  the  said 
W.  J.  Williams,  returning  the  overplus  upon  demand  to 
him  the  said  B.  Sellwood^  the  reasonable  charges  of 
taking,  keeping,  and  selling  the  said  distress  being  first 
deducted ;  and  if  sufficient  distress  cannot  be  found  of 
the  goods  and  chattels  of  the  said  B.  Sellwood  whereon 
to  levy  the  said  sum  of  I  IS/.  Is.  4e/.,  that  then  you  certify 
the  same  to  us,  together  with  this  warrant.  Given 
under  our  hands  this  14th  February  18S9. 

W.  Mount. 

Edward  B.  Bunny. ^* 

The  plaintiff  was  nonsuited  under  the  direction  of  the 
learned  Judge.  LudUyw  Serjt.  in  the  following  term 
obtained  a  rule  nisi  to  set  aside  the  nonsuit,  and  the 
case  was  argued  in  last  Hilary  vacation  (a)  by  the  same 

(a)  February  6th  and  16th.     Before  Lord  Denmm  C.  J.9  UUledak, 
and  PtUteion  Js. 
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^  II  this  case  we  are  of  opinion  that  the  nonsuit  was     New  Seriet, 
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■ay 


nL     We  think  the  warrant  illegal  upon  the  face  of  __ 
.ot  only  for  the  reasons  given  in  our  judgment  in         ^^°^^ 
:  case  of  Sellwood  v.  Mount  {a)f  but  because  it  does     Sillwood. 
ate  any  order  of  sessions  for  costs  at  all ;  and  it  is 
.4aa  that  the  justices  out  of  sessions  could  not  award 

liut  it  b  said,  that  the  bona  fide  purchaser  under  a 
.stress  warrant  b  protected,  though  the  warrant  be 
.idj  by  analogy  to  the  cases  of  purchasers  from  the 
.ieriff  ooder  a  fieri  facias  afterwards  set  aside. 

No  ease  was  cited  in  which  such  a  point  has  been 
letermined,  and  we  think  that  the  analogy  does  not 
*iold.  Bat  we  are  also  of  opinion  that  the  plaintiff  in 
i1)b  caie  was  not  a  bond  fide  purchaser.  The  whole 
sale  was  contrived  between  him  and  WiUiams,  the  ap- 
pellant, who  was  desirous  of  getting  hb  costs.  The 
plaintiff  was  one  of  the  apprabers,  and  himself  fixed 
the  price  of  the  goods,  of  which  he  was  afterwards  the 
pretended  purchaser  with  money  fumbhed  by  Williams. 
Tlie  role  must  be  discharged. 

8.  Rule  discharged. 

(a)  Antd,  p.  7S6. 
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counsel  as  that  of  SeBwood  ▼•  Mount  (a),  the  court  haVing 
directed  the  two  rules  to  .be  brought  on  together. 

For  the  defendant  it  was  contended,  as  in  Sdhoood  t. 
Mount  (a)  J  that  the  warrant,  and  all  proceedings  founded 
upon  the  order  and  conviction,  were  defective  for  the 
reasons  there  stated ;  and  that,  as  the  proceedings  were 
not  merely  erroneous  or  voidable,  but  absolutely  void 
on  the  face  of  them,  the  sale  under  the  distress  was  a 
mere  nullity  and  passed  no  property.  That  where  a 
party,  whose  property  was  sold  under  a  fi.  fiu,  got  the 
judgment  reversed,  he  had  restitution  finom  the  opponte 
party;  there  was,  therefore,  no  good  reason  vrfiy  he 
should  also  recover  back  the  goods ;  but  that  here  the 
party's  only  remedy  was  to  get  back  the  goods,  or  tbrir 
value^  from  the  vender  or  those  jointly  concerned  in  die 
conversion. 


For  the  plaintiff  it  was  contended,  as  before,  that  th^ 

order,  conviction,  and  warrant  were  all  sufficient;  that 

any  informality  was  cured  by  the  express  provisions  of 

the  statute;  and  that,  at  all  events,  a  bona  fide  vendee 

ought  to  be  protected,  by  analogy  to  the  case  of  sales 

under  a  writ  of  execution  upon  a  judgment  afterwaids 

vacated.     Upon  this  point  the  following  cases  were 

cited :  Anon.  Dyer^  863.  a.  pi.  24.,  Tttmer  v.  Fe^aie{b)t 

Doe  dent.  Emmett  v.  Thorn  (c),  Doe  dem.  Battefi  v.  Mur- 

lass  ((Q,  Farrani  v.  Thompson  (e). 

Cur.  ado.  tmU* 


Lord  Denman  C  J.  now  delivered  the  judgment  of 
the  court 


(a)  Ante,  p.  726. 
(c)  iM^fS,  485. 
(O  SB.^Jad.  S26. 


(b)  1  Lev,  95. 
id)  €M.iS.  lia 
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right     We  think  the  warrant  illegal  upon  the  face  of ^___ 


it,  not  only  for  the  reasons  given  in  our  judgment  in         ^^^^ 
the  case  of  Settwood  v.  Mount  (a)»  but  because  it  does     Sillwood. 
not  state  any  order  of  sessions  for  costs  at  all ;  and  it  is 
plain  that  the  justices  oat  of  sessions  could  not  award 
costs. 

But  it  is  said,  that  the  bon&  fide  purchaser  under  a 
distress  warrant  b  protected,  though  the  warrant  be 
bad,  by  analogy  to  the  cases  of  purchasers  from  the 
sheriff  under  a  fieri  fiicias  afterwards  set  aside. 

No  case  was  cited  in  which  such  a  point  has  been 
determined,  and  we  think  that  the  analogy  does  not 
hold.  But  we  are  also  of  opinion  that  the  plaintiff  in 
this  case  was  not  a  bond  fide  purchaser.  The  whole 
sale  was  contrived  between  him  and  Williams^  the  ap- 
pellant, who  was  desirous  of  getting  his  costs.  The 
plaintiff  was  one  of  the  appraisers,  and  himself  fixed 
the  price  of  the  goods,  of  which  he  was  afterwards  the 
pretended  purchaser  with  tnoney  furnished  by  Williams. 
The  rule  must  be  discharged. 

S.  Rule  discharged. 

(a)  Antd,  p.  726. 
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^omioy.  The  Queen  against  George  Long,  Esquire. 

Where  the  Re-  nQULDENf  in  MiehoOmas  term,  18*0,  obtained  • 

coraer  of  a  J^ 

Borough  Court  mle  nisi  for  a  mandamus^   calling  upon  George 

confirms  an  •                                     •                      ^ 

order  of  re-  Long^  Esq.)  One  of  the  magistrates  of  the  police  court  of 

costs  under  the  metropolis,  sitting  at  the  police  court  at  iUarKoroi^ 

c.  76.«.82.,  Street,  within  the  Metropolitan  police  district,  to  recseive 

sMrifVing  the  ^°^^  informations  and  complaints  as  have  been  or  shall 

■|?°""i'  *J?**  be  duly  laid  before  him  by  the  churchwardens  and  ovcr- 

ationofsudi  ''                                      ^ 

costs,  after  the  seers  of  the  poor  of  the  parish  of  Portsea  in  the  borooffh 

end  of  the  set-  r                       r                                                          -o 


sions,  is  irre-  of  Portsmouth  in  the  county  of  Southampton^  against  Bo- 

gular,  though 

the  amount  be  bert  Cook,  One  of  the  overseers  of  the  poor  of  the  parish 

submitted  to  ^ 

the  Recorder  of  St.  James  withiu  the  liberty  of  Westminster  in  the 

mination  of  an-  couuty  of  Middlesex^  or  against  such  other  overseer  or 


proT*2i  ofby^'  overseers  of  the  poor  of  the  said  parish  of  St.  James  as 
^rfCT  fof  *"  -  ^^^^  neglected  and  refused,  or  shall  n^lect  &c^  to  pay 
mentofsuch      the  sum  of  4SZ.  Is.  8rf.,  the  amount  of  costs  certified  by 

taxed  costs  ' 

cannot  be  en-     the  court  of  general  quarter  sessions  for  the  borough  of 

forced.  t»  i  i  a 

Portsmouth,  and  by  them  ordered  to  be  paid  (as  after 
mentioned) ;  and  to  proceed  thereupon  to  levy  the  said 
sum  &C. 

The  certificate  was  as  follows.  '^  At  the  general 
quarter  sessions  ^  &c.  (capdon) :  <^  By  the  Court  The 
appeal  of  the  parish  of  St.  James,  within  the  liberty^ 
&c.,  *^  made  unto  this  Court  from  and  against  the  order** 
&c.  (of  two  justices,  for  the  removal  of  certain  paupers 
from  the  parish  of  Portsea  to  that  of  St.  James) :  **  Upon 
hearing  the  said  appeal,  and  what  was  aliened  by 
counsel  on  both  sides,  this  Court  doth  order  that  the 
said  recited  order  be,  and  the  same  is  hereby,  con« 
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finned  with  costs.    And  this  Court  doth  certify  that  the    JSTew  Series. 
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respondents  are  entitled  to  their  just  and  reasonable * 


costs  and  charges  in  and  about  the  said  appeal,  to  the  "^^  Qo"w 
sum  of  43/.  l5.  Sd.j  and  doth  order  that  the  church-  Lovo. 
wardens  and  overseers  of  the  poor  of  the  said  parish  of 
Si*  James  shall|  on  notice  to  them  or  any  or  either  of  them 
given  of  this  order,  pay  or  cause  to  be  paid  unto  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish 
oFPortsea  the  said  sum  of  4S/.  Is.  Sd*  accordingly." 

In  support  of  the  motion  it  was  sworn  by  the  respond- 
ents* attorney  that  this  appeal  was  tried  before  the  Re* 
corder  at  the  Portsmouth  Borough  Sessions,  December 
27th,  1839,  when  the  Court  confirmed  the  order  of  re- 
moval with  costs :  *^  and  that  thereupon  application  was 
made  by  the  counsel  for  the  said  respondents  that  the 
said  court  would  name  a  sum  to  be  paid  by  the  said 
appellants  to  the  said  respondents  for  their  costs :  and 
that  such  application  was  refused  upon  the  ground  that 
the  practice  of  the  Recorder  in  those  cases  was  to  leave  the 
amount  to  be  settled  by  the  o£Scer  of  the  court.  That, 
upon  the  said  order  for  costs  having  been  given,  the  party 
attending  on  behalf  of  the  appellants  left  the  court;  and, 
the  said  appeal  being  the  last  remaining  business  at  the 
sessions,  the  court  was  immediately  afterwards  adjoutned." 
That,  immediately  upon  the  order  for  costs  being  given, 
the  respondents*  attorney  applied  to  the  clerk  of  the  peace 
(he  being  the  proper  ofiicer)  respecting  the  costs;  and 
he,  in  answer  to  such  application,  directed  the  attorney 
to  make  out  and  forward  to  him  an  account  of  the  re- 
spondents' costs,  with  the  papers^relating  to  the  appeal ; 
which  he  did.  The  clerk  of  the  peace  also  made  a£S- 
davit,  stating  the  answer  of  the  Recorder  as  above  men- 
tioned, and  that  the  derk,  as  such  officer  of  the  court, 

VOL.  I.  K.  8.  3  c 
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The  QoBxv  ^j  appeal  being  the  last  remidning  business  of  the 
^^^^  sions,  and  the  court  having  immediately  afterwards 
adjourned,  this  deponent  was  unable  to  attend  to  the 
matter  during  the  sitting  of  the  court,"  but  gave  di- 
rections to  the  respondents'  attorney,  as  stated  in  the 
preceding  affidavit.  That,  the  account  and  piqpers  being 
delivered  accordmgly,  "  this  deponent  did  carefully  go 
through  such  papers  and  the  account  of  costs  incurred  by 
the  respondents,  and  ascertained  and  settled  the  amount 
thereof  at  the  sum  of  ^SL  Is.  Sd.;  and  that,  having 
done  so,  he  this  deponent  submitted  the  same  and  the 
particulars  thereof  to  the  said  Recorder  for  his  sanction ; 
and  that  the  said  Recorder  stated  that  he  saw  nothing 
unreasonable  in  the  amount  at  which  this  deponent  had 
ascertained  and  settled  such  costs;  and  therefore  this 
deponent  made  out  a  certificate  thereof  by  virtue  of  the 
statute*'  &C.,  and  delivered  the  same  to  the  respondents. 

The  affidavits  stated  a  demand  of  the  costs,  and 
refusal  on  the  ground  that  the  Recorder  had  not 
ordered  any  specific  sum  to  be  paid,  and  that  the 
attorney  for  the  appellants  had  not  seen  the  bill  of 
costs,  or  been  present  at  the  taxation.  Tie  reqx>n- 
dents  applied  to  Mr.  Long,  the  sitting  justice  at  the 
Metropolitan  Police  Court,  Marlborough  Street^  within 
whose  jurisdiction  the  parish  of  iS^.  James  is  situate, 
complaining  of  the  nonpayment;  but  he  refused  to  re- 
ceive the  complaint  or  issue  a  warrant  to  levy,  although 
the  guardians  of  the  poor  of  Portsea  ofiered  him  an 
indemnity. 

In  opposition  to  the  rule  it  was  sworn  by  the  senior 
messenger  of  the  Board  of  Directors  of  iS^.  Jame^^s^  who 
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December  J  1839,  on  which  the  appeal  was  heard,  was  * 


the  last  day  of  the  sessions,  **  and  that  the  said  sessions  '^^  Qvibiv 
then  terminated  without  any  adjournment.''  Tlat,  l^oira. 
after  the  appeal  was  determined,  the  respondents' 
counsel  applied  for  costs,  which  application  was  op- 
posed on  the  ground  that  it  was  not  customary  to 
give  costs  beyond  the  nominal  amount  of  405.  except 
on  frivolous  appeals ;  ^^  but  that  the  said  Recorder,  al- 
though he  admitted  that  the  said  appeal  was  a  prqper 
appeal  to  be  brought  before  the  said  sessions,  and  had 
been  well  conducted  on  both  sides,  nevertheless  stated 
that  he  thought  he  ought  to  give  the  respondents  costs ; 
whereupon  the  said  counsel  for  the  said  appellants 
applied  to  the  said  Recorder  then  to  name  the  amount 
of  such  costs ;  but  the  said  Recorder  declined  to  name 
the  amount  of  the  costs  to  be  paid  by  the  said  appel- 
lants at  the  time  of  the  hearing  of  the  said  appeal, 
observing  that  he  saw  no  reason  why  he  should  not 
grant  costs  as  in  a  civil  action,  to  be  taxed  by  the  officer 
of  the  Court.  That "  deponent  ^*  has  been  in  the  habit  of 
attending  the  Middlesex^  Surrey^  and  many  other  courts 
of  Quarter  Sessions  in  England^  for  upwards  of  twelve 
years  past,  and  never  knew  an  instance  of  costs  ex- 
ceeding 40&  being  granted  on  parish  appeals,  except 
in  cases  of  an  aggravated  or  frivolous  nature,  and  that, 
in  such  latter  cases,  the  costs  were  always  settled 
during  the  sessions  by  the  derk  of  the  peace,  in  the 
presence  of  both  the  appellants  and  respondents." 
The  vestry  clerk  of  Si.  Jame^s  stated  that  no  bill  of 
costs  was  ever  delivered,  or  notice  of  taxation  given, 
to  the  appellants,  and  that  he  and  they  were  still 
wholly  ignorant  of  the  items  composing  the  43/.  1&  8d. ; 

3c  2 
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and  that  no  person  attended,  or  had  an  opportunity  of 
attending,  the  taxation  on  their  behalf.  That^  after 
receiving  the  order  of  sessions,  he  applied  to  the  clerk 
of  the  peace,  Mr.  Haaxirdj  and  was  informed  by  him 
that  the  appeal  was  heard  on  the  concluding  day  of 
the  sessions,  and  that  they  ^^then  terminated  without 
adjournment ; "  and  that,  on  December  30th,  the  respond- 
ents' bill  of  costs  was  brought  by  their  solicitor  for 
taxation  to  Mr.  Hcfward^  who  then  went  over  it  with 
him.  That  Mr.  Howard  also  informed  deponent  that  it 
was  a  novel  case  at  the  borough  sessions  to  give  costs  on 
an  appeal,  and  the  first  instance  in  which  he  bad  been 
called  upon  to  tax  such  costs;  that  he  had  sent  the 
bill  of  costs  to  the  Recorder  for  approval,  and  had  re- 
ceived an  answer  from  him,  by  letter,  dated  6th  January^ 
1 840,  saying  that  he  was  not  much  qualified  to  judge  of 
such  charges,  but  giving  an  opinion  as  to  the  propriety 
of  allowing  some  of  the  items ;  and  that  Mr.  Howard 
afterwards  finally  settled  the  amount  of  such  costs, 
and  inserted  them  in  the  order  of  sessions.  That  the 
appellants  had  no  previous  notice  of  the  Recorder 
being  so  consulted.  That  the  deponent  '^  has  en- 
quired the  practice  in  similar  cases  at  the  sessions  in 
Middlesex^  and  deponent  has  been  informed,  and  verily 
believes  the  fact  to  be,  that  it  is  the  invariable  practice 
at  such  sessions,  when  costs  are  given  on  an  appeal 
beyond  the  nominal  amount  of  405.,  to  tax  the  costs  in 
the  presence  of  the  parties  on  both  sides,  and  during 
the  pendency  of  the  sessions  at  which  such  costs  may 
be  awarded;  and  deponent  also  verily  believes  that 
such  is  the  general  practice  at  all  other  courts  of  gene- 
ral quarter  sessions  in  Englcmdn* 
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Sir  fV.  W.  FoUett,  with  whom  was  W.  H.  Watson^     Sew  Smeu 

1 04,1 
now  shewed  cause  (a).     The  question  depends  upon  the 

application  of  stat  4  &  5  ?r.  4.  c.  76.  s.  82.,  which  The  Queek 
enacts  that  *^upon  every  such  appeal  the  court  before  Lo"^ 
whom  the  same  shall  be  brought  shall  and  may,  if  they 
think  fit,  order  and  direct  the  parish  ag^nst  which  the 
same  shall  be  decided  to  pay  to  the  other  such  costs  and 
charges  as  may  to  such  court  appear  just  and  reasonable, 
and  shall  certify  the  amount,''  which  is  to  be  recover- 
able as  penalties  and  forfeitures  are  under  the  act ;  that 
is,  by  distress  warrant  of  two  justices,  according  to 
sect.  99,  or  of  one  justice  acting  in  one  of  the  metropo- 
litan police  offices,  under  stat.  3  G.  4.  c.  5B.  5. 15.  The 
costs  here  were  not  regularly  taxed.  The  clerk  of  the 
peace  took  an  account  from  the  successful  party,  in  the 
absence  of  the  other,  and  when  the  sessions  were  oyer« 
The  Recorder  had  no  power  then  to  sancUon  any  of  the 
items.  The  general  practice  of  courts  of  quarter  ses- 
sions, as  stated  in  the  affidavits,  is  to  tax  in  the  presence 
of  both  parties,  and  during  the  sessions  at  which  the 
costs  are  awarded.  [Lord  Denman  C.  J.  We  have 
held  this  morning  that  tlie  giving  of  costs  must  be  the 
act  of  the  Court,  though,  in  doing  it,  they  may  take  the 
advice  of  their  officer  (&).]  The  books  on  this  subject 
lay  down  that  the  sessions  cannot  award  costs  to  be 
taxed  by  the  clerk  of  the  peace.  There  was  not  in  the 
present  case  an  adjournment  of  the  court  to  allow  time 
for  the  taxation,  but  the  sessions  were  at  an  end.  (He 
was  then  stopped  by  the  Court.) 

(a)  The  case  was  brought  on  in  last  Hilary  teriOi  January  28tb,  when 
jr.  i/.  Watson  referred  to  2  NoL  P.  /»  312.  574.  The  motion,  how- 
ever, stood  over,  the  Court  recommending  an  arrangement  between  the 
parishes. 

(6)  ScUwood  V.  Mount,  anii,  p.  726. 

So  3 
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[__  jadge  of  the  Borough  Court ;  and  it  is  sufficient  if  he  has 


Tbe  QfjMMiK  directed  the  taxation  of  costs  accordingto  his  own  prao- 
^v^  tice.  [Lord  Denman  C.  J.  If  the  party  to  be  burdened 
with  costs  consents,  the  judgmait  may  perhaps  be  given 
nunc  pro  tunc,  though  the  taxation  be  out  of  sessions. 
Otherwise,  when  the  sessions  are  over,  the  Recorder's 
authority  is  gone.  Here  he  gave  no  judgment  as  to  the 
amount  of  costs.]  He  gave  judgment  for  such  sum  as 
might  be  ascertained  by  the  officer's  report.  [Lord 
Denman  C.  J.  The  court  should  have  continued  till  the 
report  was  made.  Patteson  J.  mentioned  Ex  parte 
HoUaway  (a).]  This  was  an  absolute  order  for  costs, 
when  it  was  made;  only  it  required  to  be  completed 
by  the  officer's  taxation.  It  was  an  inchoate  judgment 
at  the  sessions,  and  was  made  up  when  the  clerk  of  the 
peace  reported. 

Lord  Denman  C.  J.  If  the  court  had  been  a  con- 
tinuing court  they  would  have  been  competent  to  act 
when  the  report  was  made.  As  it  is,  the  ultimate  order 
is  a  judgment  given  without  a  court.  I  hope  that  we 
have  not  said  any  thing  which  may  make  taxation  appear 
too  much  a  ministerial  act  It  is  a  judicial  act,  though 
the  execution  of  it  is  delegated  to  an  officer. 

Patteson  J.  In  considering  this  case  I  was  struck 
with  some  apparent  analogy  to  our  own  practice.  But 
the  decisions  shew  that  at  quarter  sessions  there  can  be 
no  costs  unless  given  in  the  order  of  the  court  itself. 
By  Stat.  Si^e  ^.4.  c.  76.  s.  105.  the  Recorder  of  a 
Borough  has  ^'  power  to  do  all  things  necessary  for 
exercising"  his  jurisdiction,  "  as  fully"  as  the  courts  of 

(a)  1  DowL  P.  C.  26. 
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rule  must  be  discharged.  * 


The  QuxxK 


Williams  and  Coleridge  Js.  concurred.  j^^^ 

Rule  discharged. 


Nixon  against  Nanney,  Esquire.  M<mda$/, 

Mwf  24th. 

nnRESPASS  for  assaulting  and  falsely  imprisoning  in  a  conviction 

plaintiff.     Plea,  Not  guilty,  by  statute.     On  the  Vagiintact, 

trial,  before  Coltman  J.,  at  the  Summer  Assizes  for  Nor-  f  ^*  the*omis- 

thumberlandj  18S9,  it  appeared  that  in  August,  1838,  the  T^aA-^^n''^'^ 

defendant  was  a  ma£:istrate  of  that  county,  and   the  setting  out  the 

^  ^  ^^  title  of  the  act 

plaintiff  was  charged  before  him,  and  convicted,  of  neg-  »  not  a  fatal 

variance, 

lecting  to  mamtain  his  family,  for  which  offence  he  was  though  the 

adjudged  to  suffer  a  mouth's  imprisonment  and  hard  giT&aformof 

labour.   He  underwent  this  punishment,  and  afterwards  q^rfng  tbe'uile 

brought  the  present  action  against  the  defendant,  who  had  ^  i?,©'^^!^ 

sifimed  the  conviction  and  warrant  of  commitment    The  ^  ?"J  ^^ 

^  ^  the  defendant 

conviction,  under  stat.  5  G.  4.  c.  88.  ss.  8.  17.,  was  pro-  was  convicted 

for  that  he  &c.y 

duced  at  the  trial ;  and  several  objections  to  it  were  adding « here 

taken  by  the  plamtiff 's  counsel.     The  plaintiff  had  a  proved*"  Held 

verdict ;  but  leave  was  given  to  move  to  enter  a  nonsuit  to^^^'wh^ther 

if  the  Court  should  think  the  conviction  valid.  Jrov^'^rvi^w, 

The  material  parts  of  the  conviction  were  as  follows.  co'»^«8Mon,  or 

^  witnesses; 

"  Northumberland  to  wit     "  Be  it  remembered  that,  ^^ug^  sect,  s 

gives  the  jus- 

on  "  &C.,  at  &c.,  John  Nixon,  of  &c.,  labourer,  "is  con-  tice  power  to 

convict  only 

victed  before  me  Letms  Nanney,  Esq.,  one  of  Her  Ma-  on  view,  con- 
jesty's  justices  "  &c.,  "  of  being  an  idle  and  disorderly  oath  of  a  wit- 
person  within   the  intent  and   meaning  of  the  statute  "^issuf- 
made  in  the  fifth  year  of  the  reign  of  His  late  Majesty  fi«e°' ;» «f  ^ 

J  o  J      J    conviction  to 

state  that  de- 
fendant wilfully  refused  &c.  to  maintain  his  JamUy  (being  able  to  do  so),  whereby  A,  N", 
his  wife,  whom  he  was  bound  to  maintain,  became  cliargei3>le  &c.>  without  alleging  more 
directly  a  refusal  to  maintain  Ms  wife. 
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King  George  the  Fourth,  intituled  '^  An  act  for  the 
punishment  of  idle  and  disorderly  persons,  and  rogues 
and  vagabonds,  in  that  of  Great  Britain  called 

England :  thnt  is  to  say  for  that  he  the  said  John  Nison^ 
being  a  person  able  wholly  by  work  to  maintain  his 
family,  did,  on  "  &c,  at  &c.,  *'  wilfully  refuse  and  neglect 
so  to  do,  whereby  his  wife  Ann  Nixon^  whom  he  the 
said  John  Nixon  then  was  and  now  is  legally  bound  to 
maintain,  on  "  &c.,  at  9cc.,  *^  did  become  and  now  is 
actually  chargeable  to  the  township  of  Melkridge  in  the 
said  county ;  and  for  which  said  offence  the  said  «7.  N. 
is  ordered  to  be  committed  "  &c.     "  Given  "  8tc. 


JVigktman^  in  Michaelmas  term,  I8S9,  obtained  a  rule 
nisi  for  entering  a  nonsuit. 

W*  H.  Watson  now  shewed  cause.  The  conviction 
was  materially  defective.  I.  The  stat.  5  G.  ^^  c.  83.  s.  17. 
gives  a  form  of  conviction,  and,  in  the  introductory 
part,  directs  that  the  pleader  shall  ^^  here  insert  the  title 
of  this  act."  The  title,  as  here  set  out,  wants  the  word 
"  part."  A  conviction  ought  either  to  be  framed  pre- 
cisely upon  a  statutory  form,  or  to  be  good  indepen- 
dently of  the  statutory  direction.  This  is  neither.  In 
an  action  for  penalties  the  variance  now  pointed  out 
would  have  been  fatal.  To  describe  a  statute  as  of  29th 
instead  of  28th  has  been  held  so  in  an  action  against 
a  sheriff  for  extortion  (a).  And,  generally,  a  variance  iu 
setting  out  the  description  of  a  statute  is  material.  Con- 
victions are  always  strictly  construed  (i).  2.  The  statutory 

(a)  Rumsey  v.  Tuffnell,  2  Bing,  255.  See  Hex  v.  Biers^  1  ^.  4>  £. 
327.  y  and  the  autliorities  there  cited. 

(6)  **  The  construction  ought  to  be  more  strict  upon  convictions  than 
upon  indictments ;  and  tlie  reason  is,  because  in  the  first  case  tbe  joris- 
diction  is  summary.**    Per  Athhurtt  J.  in  Bex  ▼•  Greeny  Caid,  391.  396. 
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offence  proved-  before  the  magistrate."     It  ought  to    '___ 

i^pear  how  the  offence  was  proved ;  whetlifir  (according         Nixon 
to  sect.  3)  by  witnesses,  by  confession,  or  by  the  magis-       Nakkit. 
trate's  own  view.    3.  The  conviction  ought  to  have  stated 
specifically  that  the  party  refused  to  maintain  some  in- 
dividual member  of  his  family :  that  he  refused  to  main- 
tain his  family,  whereby  &c.,  is  too  vague. 

* 

Kncmks  (with  whom  was  Samshay),  contrsL  1.  The 
omission  of  the  word  "  part "  is  a  mere  slip.  The 
Court  is  not  required  to  '^  be  astute  in  discovering 
defects  in  convictions;"  per  Ashhurst  J.  in  Rex  v. 
Thoptpson  (a) ;  and  intendments  have  often  been  made 
to  support  them ;  Paley  on  Convictiotis,  75  {b)»  Besides, 
by  sect.  17  of  this  act,  the  conviction  is  only  required 
to  be  *Mn  the  form  or  to  the  effect  following;"  and, 
where  such  words  are  used,  more  latitude  may  be  taken 
than  where  a  precise  form  is  prescribed;  Rex  v.  Jef» 
Jeries  (c).  Describing  the  statute  as  of  a  wrong  year  is 
a  more  important  defect  than  setting  out  the  title  im* 
perfectly.  In  Chance  v.  Adams  {d)  the  plaintiff  declared 
in  a  penal  action  upon  a  statute  {e\  reciting  it  as  '^  an  act 
for  granting  several  rates  upon  tonnage  of  ships  and  ves- 
sels ; "  and,  on  demurrer,  it  was  objected  ^'  that  the  plain- 
tiff has  mistaken  the  act,  for  the  act  is  for  tonnage  of 

(a)  2  r.  R.  18.  23.      (6)  3d  (2)£racoii'»)  edition,      (c)  4  T.  R.  767. 

{d)  i  Ld.  Ray,  77.  But  see,  as  to  this  case,  19  Ftn.  Abr.  510.  tit. 
Statutes, (£.  5),  pL  17.  in  marg.,  and  Millsr.  WUkms  (6  Mod.  62. ;  S.  C. 
2  Saik,  609. ;  3  SaVc,  331. ;  Hoh,  662. )>  there  ciud  :  and  the  note  (o)  in 
2  SaBc,  609.  (6th  ed. ).  It  does  not  appear  that  the  declaration  in  Chance 
V.  Adams  professed  to  set  out  the  title  of  the  act,  or  had  the  words 
«  contra  formam  statuti  pradictL" 

(e)  The  statute  referred  to  seems  to  be  sut.  5  8c  6  W.  j-  M.  c.  20. 
s,  49.  The  title  is  *<  An  act  for  granting  to  their  Majesties  sereral  rates 
and  duties  upon  tunnage  of  ships  and  yesselsy  and  upon  beer,"  &c. 
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ships,  but  the  plaintiff  has  declared  upon  the  act,  which 
was  to  grant  several  rates  for  tonnage  and  ships,  but  there 
is  no  such  act;  then  the  plaintiff  restraining  himself  by 
a  contra  formam  statuti,  when  there  is  Ho  such  act,  the 
declaration  is  ilL"  But  the  Court  said,  *<  the  title  of 
the  act  is  no  part  of  the  act,  and  therefore  it  is  but  sur^ 
plusage,  and  misrecital  shall  not  vitiate.''  [Lord  Denman 
C.  J.  Here  the  form  in  sect.  17  requires  the  title  to 
be  inserted.]  It  is  enough  to  insert  so  much  of  the  tide 
as  will  shew  what  act  is  meant  In  Chance  v.  Adams  (a) 
TYeln/  C.  J.  observed,  *^  the  title  of  the  act  is  but  a  new 
usage,  and  b^un  about  II  iif.  ?•,  but  the  misrecital  of 
the  purview  or  enacting  part  always  vitiates."  On  indict- 
ments, which  are  not  to  be  less  strictiy  considered  than 
convictions,  defects  as  important  as  this  have  often  been 
aided ;  as  in  Rex  v.  Scotl  {b)y  Rex  v.  Gill  (c),  and  Rex  ▼• 
Hoggins {d).  [The  Court  thought  it  unnecessary  to  hear 
any  argument  on  the  second  and  third  objections,  Lord 
Denman  C.  J.  observing,  as  to  the  latter,  that  the  wife 
was  part  of  the  ^*  family  "  which  the  defendant  was  con- 
victed of  refusing  to  maintain.] 


Lord  Denman  C.  J.  I  think  the  case  of  Chance  ▼. 
Adams  (a)  carries  you  through  on  the  first  objection. 
Mr.  Watson  contended  that  a  variance  like  this  would 
have  been  fatal  in  an  action  upon  a  penal  statute:  but 
that  case  shews  the  contrary,  and  is  a  direct  authority  for 
the  defendant     The  rule  must  therefore  be  absolute. 

Patteson,  Williams,  and  Coleridge  Js.  oon^ 
curred. 

Rule  absolute. 


(a)  1  IaL  Ray,  77. 
(c)  AtCM,  >  i^.  431. 


(6)  Rum.  ^  By,  415. 
(d)  dCar.i  P.  414. 
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The  Queen  against  The  Mayor,  Aldermen,  and  ^"^^ 

Burgesses  of  Newbury. 

"JLTANDAMUS  (a).      The  writ  recited  that  Robert  Mandamus  to  a 

-*-"-■•  corporation 

Bakeif   gentleman,    was  town  clerk  of  Newbttrj/  suggested  that 

before  the  passing  of  stat.  5  Si  6  IV,  4.  c.  76. ;  that  under  clerk  before  the 

the  provisions  of  tliat  act  ne  ceased  to  be  town  clerk ;  ^^^^^j^^  4  *^ 

that  he  was  reappointed,    and  afterwards  removed  by  ^'^  \^t^'  t. 

the  town  council  for  a  cause  other  than  such  misconduct  *»*  ceased  to  be 

town  clerk,  was 

as  would  warrant  removal  from  an  office  held  during  reappointed, 

and  afterwards 

good  behaviour ;  that  he  claimed  compensation  from  the  removed  by  the 
town  council,  delivering  the  proper  statement,  and  that  for  a  cause 
the  claim  was  disallowed,  whereupon  he  appealed  to  niiscondurtaji 
the  Lords  Commissioners  of  the  Treasury ;  «  and  that  ^^o^?^"' 
such  proceedings  were  had  and  taken  in  the  matter  of  *"  ?®^®  ^^\^ 

'  °  during  good 

the  said  appeal,  that  the  said  Lords  Commissioners  of  behaviour: 

that  he  claimed 

our  Treasury,  on  or  about  the  2Sd  day  of  January  in  the  compensaiion 
second  year  of  our  reign,  made  an  order,    &c.,  that  the  council,  who 

/| injll  1  #i\y|fc# I   Jus 

prosecutor  should  receive  an  annuity  of  107/.  as  com-  claim;  where- 
upon he  ap- 
pealed to  the  Lords  of  the  Treasury,  who  awarded  bim  an  annuity  of  a  given  sum ;  and  that 
the  corporation,  after  notice  of  the  order,  and  demand,  refused  to  execute  a  bond  for  se- 
curing the  annuity :  whkh  the  writ  commanded  them  to  do,  or  shew  cause  &c. 

The  return  set  forth  certain  proceedings  of  B.,  and  alleged  that  the  town  council  had 
resolved  that,  ^.'s  misconduct  therein  being  such  as  would  warrant  his  removal  from  any 
office  held  during  good  behaviour,  they  dismissed  him ;  and  it  stated  that  for  these  reasons 
they  disallowed  compensation ;  and  that  Uic  Lords,  on  the  appeal,'  had  been  apprised  of  the 
ground  of  refusal. 

Held,  that  the  Lords,  not  having,  under  sect.  66,  jurisdiction  to  e.iquire  into  the  pro- 
priety of  the  removal,  but  only  into  the  amount  where  the  title  to  some  compensation  is 
undisputed,  had  no  power  to  order  the  annuity;  and  that  such  order  did  not  entitle/^,  to 
a  mandamus.  Though  the  Court  was  not  satis6ed  that  the  return  (which  accused  the  pro- 
secutor of  misconduct  as  town  clerk  and  solicitor  to  the  corporation)  disclosed  proper 
grounds  for  removing  a  town  clerk. 

AAer  argument  and  judgment  on  return  to  a  mandamus,  the  Court  will  give  costs  to  the 
party  succeeding,  under  stat  1  ff^.  4.  c.  21.  s.  6.,  unless  very  strong  ground  of  exemption 
be  shewn  on  the  other  side. 

(a)  See  Regina  v.  T/ie  Corporation  of  Newlmryf  10  A,  ^  E,  386. 
VOL.1.  N.S.  S  D 
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. ]___  requested  the  mayor  &c.  to  prepare,  execute,  and  de- 


The  Qinur    ]jygj.  jq  jjjjjj  ^  bonj  for  securing  payment  of  soch 
Theii«ywAc-  nuity;   but  that  they  refused.    The  writ 

ofNBWSOlT.  .  ^ 

them  to  prepare,  execute,  and  deliver  such  bond,  or 
shew  cause  to  the  contrary. 

Return.  That  prosecutor  was  removed  by  die  oooocQ 
for  such  misconduct  as  would  warrant  removal  from  any 
office  held  during  good  behaviour,  and  that  die  drcnm- 
stances  of  such  misconduct  were  as  follows,  via.  That 
the  corporation  were,  down  to  Slst  December  1885, 
trustees  of  Kendridfs  charity,  and  ^risitors,  having  con- 
trol over  the  revenues,  of  CcnodoiTs  charity,  in  Netth 
bury.  That  in  Hilary  term,  IBSOf  an  infinmatioD  was 
exhibited  against  them  in  the  Court  of  Qianoery, 
praying  an  account  of  the  sums  received  by  them  in 
respect  of  the  funds  of  KendricVs  chari^jTy  exating,  or 
which,  but  for  their  wilful  neglect  and  de&nlt,  might 
have  been  received.  Tliat  the  relators  insisted  on  car- 
rying back  the  account  to  one  of  certain  remote  periods, 
the  earliest  being  1688,  the  latest  1813;  that  the  cor- 
poration opposed  this ;  and  the  Vice  Chancellor  decreed 
that  a  Master  should  take  an  account  of  the  rent% 
profits,  and  expenditure  from  June  24th,  1825;  which 
decree  the  Lord  Chancellor  affirmed  on  appeal:  and 
the  Master  afterwards  (in  1836)  reported.  That  a  like 
information  was  exhibited  as  to  C(mslad*s  charity,  and  a 
decree  made  for  an  account  from  a  later  period  than 
that  (1715)  proposed  by  the  relators,  and  that,  on  ap- 
peal, an  account  was  ordered  from  June  24th  1825; 
and  the  Master  reported.  That,  on  December  31st, 
1835,  the  mayor,  aldermen,  and  burgesses  ceased  to 
be  trustees   of  'Kendrick^s  charily,   and   new   trustees 
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the  Chancery  suit     That  S.  Baker  was  reappointed  1_ 


town  clerk  on  Jime  21st,  1886.  "That  the  said  jB.  TheQuMic 
Baker^  during  ail  the  time  of  his  holding  the  said  oflSce  Tto  Mayor  && 
of  town  clerk  "  "  down  to  the  said  81st  day  of  December 
in  the  sixth  year  **  &c.,  "  held  and  exercised,  -tc^ther 
with  the  said  oflBce  of  town  clerk,  and  as  such  town 
clerk,  the  office  and  employment  of  attorney  and  so- 
licitor to  the  corporation  of  Neoobwy^  and  that,  upon 
such  reappointment  of  the  said  R.  Baker  as  in  the  said 
writ  and  hereinbefore  mentioned,  the  said  iZ.  Baker,  as 
such  town  clerk  so  reappointed  as  aforesaid,  and  by 
virtue  of  such  his  reappointment,  was,  and  continued 
from  thenceforth  until  his  said  removal  from  the  office 
of  town  clerk  to  be,  attorney  and  solicitor  to  the  mayor, 
aldermen,  and  burgesses  of  the  said  borough  of  Netxh 
bury;  and  that  the  said  R. Baker,  at  the  time  of  the 
commencement  of  the  said  suits  in  Chancery  hereinbefore 
mentioned,  and  from  thenceforth  until  the  time  of  his 
said  removal,  did,  as  such  town  clerk  as  aforesaid,  act  in 
the  said  suits  respectively  as  solicitor,  and  was,  as  such 
town  clerk,  solicitor  in  the  said  suits,  for  the  mayor  ** 
&c  '^  of  Newbury,  defendants  in  the  same."  That,  after 
the  appointment  of  the  new  trustees  for  KendricVs 
charity,  and  until  his  said  removal,  the  said  22.  Baker 
was  employed  and  acted  as  their  solicitor  in  the  Chan- 
cery suit  That  from  the  filing  of  the  information  as  to 
CovoskuPs  charity  until  his  removal  he  was  employed  and 
acted  as  solicitor  fo*  the  trustees  in  that  suit  That  the 
said  R.  Baker,  after  his  reappointment,  and  during  the 
times  after  mentioned,  was  accountable  and  indebted  to 
the  corporation  for  monies  before  then  received  by  him 
as  receiver  and  treasurer  of  certain  charities,  viz.  Ken^ 
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The  QuM!t     to  orders  of  the  Court  of  Chancery  in  the  said  suits, 
The  Mayor  &c.  intermixed  monies  belonging  to  the  said  charities  with 

of  N«WBU»r.  .  /-         1  ini  1   M  1  •  1  • 

the  corporation  funds.  That,  while  the  said  suits  were 
depending  {Ap'il  18S7),  proposals  were  made  by  the 
relators  for  an  amicable  settlement  between  the  relators 
and  the  new  trustees,  and  the  relators  and  the  corpora- 
tion, and  negotiations  were  carrying  on  for  that  purpose 
between  the  trustees  and  relators,  with  the  privity  and 
assent  of  the  corporation,  down  to  the  period  of  the 
said  22.  Baker^s  removal :  and  that,  during  all  the  time 
of  the  said'  negotiations,  the  said  R.  Baker^  as  such 
town  clerk,  and  as  such  solicitor  to  the  corporation  and 
the  trustees,  was  privy  to  and  well  acquainted  with  the 
same.  That,  while  the  said  negotiations  were  depending, 
viz.  on  &c.,  '^  the  said  R*  Baker  did,  without  the  consent 
or  knowledge  of  the  said  mayor  "  &c.,  *'  the  then  de- 
fendants in  the  said  suits,  or  of  the  said  trustees  respec- 
tively, and  against  and  in  prejudice  of  tlie  interests  of  the 
said  mayor  "  &c.,  "  and  of  the  said  trustees  as  parties  to 
the  said  suits  respectively,  and  in  violation  of  his  the 
said  R.  Baker's  duty  as  solicitor  to  the  said  mayor " 
&c«  ''  and  to  the  said  trustees  in  the  said  suits  respec- 
tively and  as  such  town  clerk  reappointed  as  aforesaid, 
and  from  private  and  improper  motives  and  interests  {a) 
of  him  the  said  R,  Baker,  and  with-  intent  improperly  to 
delay  and  obstruct  the  settlement  and  termination  of  the 
said  suits  respectively,  present  in  the  said  High  Court 
of  Chancery,  to  wit  unto  the  Right  Honourable  Henry 
Baron  Latigdale,  then  Master  of  the  Rolls,  in  the  name 

(a)  The  return  conUuncd  no  specific  allegation  of  any  moCife  for  the 
imputed  misconduct. 
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of  the  said  mayor  "  &c.,  "  certain  petitions  adverse  to     ■^'<«»  Series. 
the  relators  in  the  said  respective  suits,  and  having  for ! 


their  object  to  cause  and  procure  the  accounts,  so  taken     ^'***  Qumn 
and  reported  upon  by  the  said  Master  in  the  said  re-  The  Mayor  && 

of  NxwBOiur. 

spective  suits  as  hereinbefore  mentioned,  to  be  re- 
opened, that  is  to  say,"  a  petition  in  the  suit  concerning 
Kendrick^s  charity,  that  it  might  be  referred  back  to  the 
Master  to  enquire  whether  certain  allowances  ought  not 
to  be  made  to  the  corporation  for  monies  alleged  to 
have  been  expended  by  them  on  account  of  the  charity 
before  June  24th,  1825,  and  that  the  Master  might  de- 
duct such  allowances,  if  any,  from  the  balance  reported 
by  him  to  be  due  from  the  corporation ;  and  a  certain 
other  petition  in  the  suit  concerning  Cowslad^s  charity, 
to  a  similar  effect,  praying  an  allowance  of  monies  al« 
leged  to  have  been  expended  by  the  corporation  be- 
fore June  1825.  That  the  trustees,  being  informed  of 
the  petitions,  resolved  that  they  were  not  willing  to 
raise  any  further  question  on  the  matter  thereof,  or  to 
bring  any  new  matter  before  the  Court  of  Chancery ; 
and  the  town  council  also  resolved  that  they  disclaimed 
the  said  petitions,  of  which  resolutions  JR.  Baker  had 
notice ;  nevertheless  he,  "  in  violation  of  his  duty  to 
the  said  mayor "  &c.,  "  as  such  their  solicitor  and 
town  clerk,  and  to  the  said  trustees  as  such  their 
solicitor,  as  aforesaid,  and  without  their  consent,  in 
opposition  to  the  desire  and  in  prejudice  of  the  in- 
terests of  the  said  mayor "  &c«  <*  and  of  the  said  trus- 
tees, defendants  in  the  said  suits  respectively,  and 
from  such  private  and  improper  motives  and  interests 
as  aforesaid,  and  with  such  intent  as  aforesaid,  after  the 
making  of  the  said  declarations  and  resolutions  respec- 
tively, and  after  he  the  said  IL  Baker  had  notice  of  the 

Sd  8 


^S6  B.R.  TRINITY  TERM, 

Volume  I.      same,  and  while  the  said  negotiations  were  so  depending 
*        as  aforesaid,  kept  and  continued  the  said  petitions  before 


The  QuKSN     the  said  Court  of  Chancery,  and  did  no  act  to  with- 
The  Mayor &c.  draw  the  same  for  a  long  space  of  time,  to  wit"  &g« 

That  the  petitions  were  called  on  m  Courts  and,  by 
reason  of  their  having  been  so  improperly  presented  && 
as  aforesaid,  were  not  supported  by  the  corporation,  but 
abandoned.  That,  by  reason  of  the  petitions  being  so 
presented  and  kept  depending,  the  oorporatioa  were 
greatly  prejudiced  in  the  suits,  the  negotiations,  which 
they  wished  to  terminate  amicably,  obstructed  and  in 
danger  of  being  broken  off,  and  the  coiporation  likdy 
to  be  subjected  to  the  costs  of  presenting  the  petitions, 
and  to  the  relators*  costs  of  opposing  the  same,  which 
were  afterwards  included  in  the  relators'  costs  of  the 
said  suits,  which  were  directed  by  the  Court  of  Chan- 
cery to  be  paid  out  of  the  charity  fonds. 

The  return  then  stated  that  the  misconduct  of  the 
said  R.  Baker  in  respect  of  the  petitions  was  taken  into 
consideration  by  the  town  council,  and  he  was  beard  in 
his  defence,  and  the  council  were  thereupon  of  opinion 
that  the  misconduct  was  fully  proved  against  him,  and  did 
thereupon  unanimously  resolve  that,  the  misconduct  of 
the  said  IL  Baker  in  the  premises  being  such  as  would 
warrant  his  removal  from  any  office  held  during  good 
behaviour,  the  council  did  order  that  he  should  be  re- 
moved and  dismissed  from  the  office  of  town  clerk.  That 
the  council  disallowed  the  claim  of  compensation  by  rea- 
son of  the  said  resolution  and  of  the  said  misconduct 
<*  That,  upon  the  said  JR.  Baker  appealing  to  the  said 
Lords  Commissioners  against  the  said  determination,  as  in 
the  said  writ  mentioned,  the  said  Lords  Commissioners, 
at  the  time  of  their  taking  the  said  appeal  into  consider- 
ation) were  duly  informed  and  appris^  of  the  said  last 
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mentioned  resolution,  and  of  the  facts  which  had  occa-     -^^  Seria. 

1841* 
sioned  the  removal  of  the  said  22.  Baker  from  his  said 


office  of  town  clerk  as  hereinbefore  mentioned»  and  by  '^^  Qosiw 
reason  of  which  the  said  council  had  refused  and  did  The  Mayor  && 
refuse  to  allow  compensation  to  the  said  £•  Baker  for 
the  loss  of  his  office  as  aforesaid."  The  defendants 
finally  certified  and  returned  that,  by  reason  of  the  pre- 
mises, they  ou^t  not  to  have  allowed. the  compensation, 
and  the  Lords  Commissioners  ought  not  to  have  made, 
and  had  no  authority  or  jurisdiction  to  make,  any  such 
order  as  in  the  writ  mentioned.  '^  Therefore  we  the 
said  mayor  "  &c.  *^  have  not  prepared  or  executed,  or 
delivered"  &c.,  **  and  cannot  prepare  or  execute"  &c. 

The  validity  of  this  return  was  argued,  on  concilium, 
in  last  Hilary  term  (a). 

Sir  /•  Campbellj  Attorney  General,  against  the  re- 
turn. First,  the  return  does  not  shew  a  sufficient 
ground  of  removaL  The  utmost  that  can  be  said  is 
that  the  prosecutor  did  not  conduct  himself  properly 
as  solicitor :  no  misbehaviour  as  town  clerk  is  pointed 
out.  Now,  to  justify  a  removal  from  office,  misconduct 
in  something  relating  to  the  office  must  be  shewn; 
Bag^s  Case{b).  Even  misapplying  the  corporation 
funds  would  not  be,  in.  itself,  a  cause  of  disfranchisement; 
Bex  V.  Chalke  (c).  Misconduct  in  the  character  of  cham- 
berlain does  not  authorise  displacing  the  party  from  the 
office  of  capital  burgess ;  Bex  v»  MajfOTj  ^c  of  Don^ 
caster  (d).      In  Bex  v.  Hutchinson  (e)  the  majority  of 

(a)  January  27th.    Before  Lord  Detiman  C  J.,  JJtOedak,  FaUetont 
and  Coleridge  Js. 

(6)  11  Sep.  93  b.  (c)  1  Ld.  Ra^m,  SS5. 

(d)  2JjL  jRayin.  1564.  (tf)  8  Mod.  99. 

Sd  4^ 
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Volume  L      the  Judges  considered  that  the  offence  in  question  was 

ground  of  disfranchisement,  because  it  was  immediately 

The  QuKKv     connected  with  the  party's  relation  to  the  body  corporate. 
The  Mayor  &c.  Then,  secondly,  the  prosecutor,  having  been  removed 

for  a  '^  cause  other  than  such  misconduct  as  would  war- 
rant removal  from  any  office  held  during  good  be- 
haviour," is  entitled  to  compensation,  by  the  last  clause 
in  sect.  66  of  stat.  5  &  6  IV.  4.  r.  76.  The  only  ques- 
tion is,  whether  this  be  the  proper  course  to  enforce 
compensation.  In  Regina  v.  The  Lords  of  the  Treasury 
{In  the  Matter  of  Tibbits)  (a),  the  Court  did  indeed  ex- 
press a  doubt  whether  the  Lords  of  the  Treasury  had 
any  jurisdiction  where  the  town  council  had  altogether 
refused  compensation.  But  there  the  Lords  had  refused 
compensation :  the  mandamus,  therefore,  could  not  go, 
whether  the  Lords  had  jurisdiction  or  not.  And  after- 
wards, in  the  same  case,  Regina  v.  The  Corporation 
of  Warwick  {b\  a  mandamus  went  to  the  corporation, 
commanding  them  jto  assess  compensation,  on  the 
ground  that  the  decision  of  the  Lords  of  the  Treasury 
was  not  conclusive  against  the  applicant.  Here,  bow- 
ever,  the  decision  of  the  Lords  is  in  favour  of  the  ap- 
plication :  it  may  be  considered  as  made  subject  to  the 
question  of  legal  right;  and,  when  such  decision  has 
been  given  on  appeal,  this  Court,  if  the  case  be  within 
the  act,  has  always  ordered  the  corporation  to  give 
security  for  the  amount  awarded;  as  in  Rex  v.  The 
Mayor i  Sfc.y  of  Bridgewater  (c)  (where  the  Lords  deter- 
mined that  the  party  was  entitled  to  compensation, 
which  the  town  council  had  altogether  refused),  and  in 
Regina  v.  The  Mayor^  Sfc.j  of  Norwich  {d).     In  Regina 

(a)  10  A.  ij  E.  374.  384.  (6)  10  A.  i  E,  386. 

(c)  6  A,iE.  339.  (cf)  8^^  J^639. 


IV.  VICTORIA.  759 

V.  The  Corporation  of  Poole  {a)  this  Court  refused  to     2Tew  Series, 

enforce  the  compensation  which  the  Lords  had  awarded:  ' 

that  was  because  the  removal  from  office  was  not  under     Tiic  Qu«eh 

the  act.  The  Mayor  &c. 

of  Newbukt. 

t7.  L.  AdolphuSf  contra.  First,  the  writ  is  bad.  It  does 
not  shew  that  the  corporation  were  in  any  way  made 
parties  to  the  appeal,  or  that  they  have  been  heard ;  or 
that,  down  to  the  time  of  the  writ  issuing,  they  had  any 
knowledge  of  the  order  of  the  Lords  of  the  Treasury, 
which  order  is  the  foundation  of  the  claim  for  this  man- 
damus, and,  if  not  binding  on  the  corporation,  cannot 
support  the  claim.     The  writ  does  not  state  that  the 
order  of  the  Lords  was  directed  to  any  person  or  body, 
or  specified  any  party  from  whom  the  compensation 
should  be  received.     [Lord  Denman  C«  J.  suggested  to 
the  Attorney  General  to  amend  his  writ    The  Attorney 
General  then  proposed  that  an  allegation  of  notice  of 
the  order  to  the  corporation,  and  refusal  by  them  to 
obey  it,  should  be  inserted.]     The  corporation  would 
be  entitled  to  traverse  such  allegations.     [Lord  ZXm- 
man  C.  J.     That  may  be  made  the  ^subject  of  a  sub- 
sequent application  by  you :  at  present  we  should  wish 
to  hear  the  case  discussed  independently  of  this  objec- 
tion to  the  writ.]     The  application  assumes  necessarily 
that  the  Lords  of  the  Treasury  have  power  to  entertain 
the  question  whether  the  party  is  entitled  to  compensa- 
tion at  all.     The  corporation  refused  it  on  the  ground 
of  there  having  beeii,  as  they  contended,  a  justifiable  re- 
moval ;  the  Lords  of  the  Treasury  entertain  the  ques- 
tion whether  the  removal  was  justifiable  or  not,  and 
decide   that  it  was  not.      This,   by  the  decision  in 

(a)  7^.  ((£.  73a 
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Attorney  General  suggested  that  the  Court  might  as-     ^'^  Series. 
sume  the  whole  matter  to  have  been  brought  before  the    '__ 


Lords.     Coleridge  J.     The  corporation  may  have  con-     The  Q^jmm 
tented  themselves  with  disputing  the  competency  of  the  The  Mayor  &e« 

of  NxWBUftT. 

Lords.]  The  town  council  have  never  had  an  oppor- 
tunity of  themselves  considering  the  amount  in  the  first 
instance.  But,  further,  the  return  discloses  a  proper 
ground  of  removal.  The  principle  contended  for  oa 
the  other  side  b  too  strict.  If  it  were  true^  the  con* 
sequence  would  be  that  a  corporation  could  not  remove 
an  officer  from  a  place  of  ()ecuniary  trust  though  he 
had  been  convicted  of  larceny  or  embezzlement,  unless 
the  ofience  were  committed  in  the  course  of  his  office. 

• 

Sect.  66  says,  ^^  removal  from  an^  office  held  during  good 
behaviour."  And  here  the  office  of  solicitor  appears  to 
have  been  necessarily  blended  with  that  of  town  derk; 
the  two  offices,  formerly,  were  almost  always  held  to- 
gether; and  at  any  rate  the  Court  cannot,  on  this  return, 
see  that  they  were  distinct.  These  would  be  proper 
questions  on  traverse,  or  demurrer,  if  a  mandamus 
went  to  the  town  council.  The  return  distinctly  and 
repeatedly  alleges  the  trust  and  the  misconduct  to  re- 
late to  the  office  of  town  clerk. 

Sir  J.  Campbellf  Attorney  General,  was  heard  in 
reply. 

Cur:  adv.  vtdi. 

Lord  Denman  C.  J.,  in  this  term  (May  22d),  de- 
livered judgment.  After  stating  the  object  of  the  man- 
damus, his  Lordship  proceeded  as  follows. 

The  return  sets  out  the  cause  of  amotion,  which  con- 
sists of  several  imputed  improprieties  in  the  conduct  of 


i 


T. 

of  NEWBOftr. 
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rdume  I.      the  town  clerk,  in  reference  to  the  mode  of  keeping  his 

^^^^'        account  of  certain  money  belonging  to  the  corporation, 

Tiie  Qucxv     and  abo  in  his  management  of  Chancery  suits,  wherein 

The  Mayor  &c.  he  acted  as  their  solicitor.     We  are  disposed  to  think 

the  charge  of  misconduct  insufficient,  as  not  being 
shewn  in  any  manner  to  have  been  connected  with  the 
office  of  town  clerk,  and  also  as  containing  no  imputation 
of  improper  motives.  But  the  facts  appearing  in  the 
writ  and  return  fail  to  shew  the  prosecutor  entitled  to 
the  annuity  awarded.  The  corporation  removed  as  for 
misconduct :  the  appeal  was  against  that  amotion ;  and 
we  have  already  decided,  more  than  once,  that  no  appeal 
on  that  ground  lies  to  the  Lords  of  the  Treasury,  their 
jurisdiction  being  confined  to  the  question  whether  the 
compensation,  when  the  body  corporate  has  awarded 
one,  is  adequate  and  just.  It  is  true  that,  in  this  case, 
the  Lords  have  not  only  adjudged  the  amotion  bad,  but 
have  also  awarded  that  compensation  for  securing  which 
the  bond  is  required ;  but  this  question  of  amount,  the 
only  one  that  belongs  to  then;i,  does  not  appear  to  have 
been  brought  before  them  by  the  interested  parties. 
The  defendants  argued  that  the  award  was  contingently 
made  ;  but  this  does  not  appear  to  have  been  the  course 
of  proceeding ;  nor  do  we  find  any  statement  that  the 
corporation  either  consented  that  it  should  be  so,  or  have 
even  been  heard  on  the  question  of  amount. 

Judgment  for  the  defendants. 


[Monday,  In  the  cusuing  Michaelmas  term,  a  rule  was  obtained 

1842?]^  "     '    calling  upon  the  prosecutor  to  shew  cause  why  he  should 

not  pay  the  defendants  their  costs  of,  and  occasioned  by, 
the  application  for  the  writ  of  mandamus  issued  in  this 
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prosecution,  and  consequent  thereon,  and  the  costs  of     New  Seriet. 

.         .  .        r  1842.1 

the  said  writ  and  the  return  made  thereto,  and  of  this      ^ 

application.      The  affidavit  used  on   applying  for  the     '^^^  Qukek 

rule  recapitulated  the  proceedini^s  in  tlie  case  from  the  The  Mayor  At. 

,   ,  ,  f  b  ^  Newbort. 

original  claim  down  to  the  judgment  above  reported,  and 
stated  that  the  defendants,  in  their  memorial  to  the 
Lords  G>mmissioners  on  the  appeal,  had  disputed  the 
jurisdiction  of  the  Lords.  The  affidavit  in  answer, 
sworn  by  the  prosecutor's  attorney,  pointed  out  that 
part  of  the  judgment  of  this  Court  (ant^,  p.  762.)  in  which 
it  is  observed  that  the  grounds  for  amotion  appear  insuf- 
ficient. It  also  alleged,  as  appearing  from  the  statement 
delivered  to  the  Lords  of  the  Treasury  by  the  defendants 
in  answer  to  Mr.  Baka^s  memorial,  that  they  had  them- 
selves discussed  the  question  of  amount  and  the  details 
of  the  case  in  other  respects  before  the  Lords  C!ommis- 
sioners.     In  Hilary  term  (Jantiary  2ith)  1842, 

Whateley  shewed  cause.     The  Court  will  not,  in  the 
exercise  of  its  discretionary  authority  under  stat.  \  W,A. 
c.  21.  s.  6.,  grant  costs  in  such  a  case  as  this.     The  prin- 
ciple on  which  the  Court  gave  its  judgment,  that  the 
Lords  of  the  Treasury  have  no  jurisdiction  to  decide 
upon  the  right  to  compensation,  and  can  only  fix  the 
amount,  was   not   completely  established   before,   and 
might  reasonably  be  doubted  on  reference  to  the  cases 
of  Rex  v.  The  Mayor^  Sfc.^  of  Bridgewater  (a).  Ex  parte 
Lee{b)^  Regina  v.  The  Corporation  of  Poole  (c),  Regina 
v.  The  Mayor  J  ^c^  of  Norwich  (^Z),  Regina  v.  The  Lords 
of  the  Treasury  {hi  re  Loxdale)  {e).   The  Court  went  no 

(a)  6A,^E,  339.  (6)  1  A.^E.  139. 

(c)  1  A,^  E.  730.  735.  («/)  ^A.^E.  633. 

{e)  10  A.  ^  E,  179. 
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Volume  /.  farther  than  to  intimate  a  doabt  upon  the  sulgect  in 
^18420^  ife^-mi  V.  Tke  Lords  of  the  Treaswry  (In  re  Titbitt)  (a); 

Tbe  QuBu  gnd^  although  they  decided  against  the  jurisdiction  in 
The  Mayor  fte.  Begifui  V.  The  Corporation  of  Warmidt{b)j  yet,  in  the 

of  NxWBUftT.  , 

present  case*  which  was  argued  at  the  same  tune,  they 
made  the  rule  abscdute  for  a  mandamus.  Where  the 
return  to  a  mandamus  has  raised  a  doubtful  point  of 
law,  the  Court  has  refused  costs  demanded  under  the 
statute ;  Bex  ▼.  The  Lord  of  die  Manor  of  (hmdle(c}, 
Bex  ▼•  He  Commissioners  of  the  Thames  and  Isis  Nad^ 
gation  {d) ;  and  this  was  not  denied  to  be  the  practice  in 
Begina  v.  St,  Saviou^Sj  Southwark  (^),  though  costs  were 
there  granted  to  the  prosecutors. 

Sir  W.  W.  FoUeU  and  J.  L.  Adolphus^  contra.  In  die 
cases  cited,  down  to  and  including  B^na  v.  The  Lords 
of  the  TVeasury  {In  re  Loxdale)  {g\  the  point  decided  in 
the  present  case  was  not  distinctly  brought  under  the  con- 
sideration of  the  Court  Here  the  prosecutor  had  full 
notice  of  the  objection  which  has  finally  prevaUed,  when 
the  case  was  before  the  Lords  of  the  Treasury ;  and  it 
has  been  urged  against  him  in  every  subsequent  stage 
of  these  proceedings.  The  jurisdiction  of  the  Lords 
Commissioners  in  such  a  case  had  been  strongly  ques- 
tioned by  this  Court  in  Begina  v.  The  Lords  of  the 
Treasury  {In  re  Tibbits)  {a),  when  the  rule  for  a  man- 
damus in  this  case  was  applied  for ;  and  although  the 
Court  made  that  rule  absolute,  they  had  previously  given 
n  judgment  against  the  jurisdiction,  in  Begina  y.  The 
Corporation  of  Warwick  {b) ;  nor  did  they,  in  granting 

(a)  10  A,  §•  £.  374.  (6)  10  A.  ^  E.  386. 

(c)  lA.^E,  983.  299.  note  (c).        (d)  5  A.  ij-  E.  804.  816. 
{e)  7  A,^E,  925.  950.  (g)  10  A,  ff  E.  179. 
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the  rule  for  this  mandamus^  give  any  reason  for  sup-     JVirw  Series. 
posing  that  the  opinion  expressed  in  the  Wartmck  case   _i___ !  .. 
would  be  altered.     Th     cases  reported  as  to  costs  on     T**®  Qumh 
mandamus,  and  many  others  which  have  occurred  in  The  Mayor  &c 

of  Nkwbukt. 

the  practice  of  the  court  since  the  passing  of  stat. 
1  W.^.  c.  21.,  shew  the  general  rule  to  be  that  the  suc- 
cessful party  shall  have  costs;  peculiar  circumstances 
must  be  adduced  to  deprive  him  of  them.  Rex  v.  The 
Lord  of  the  Manor  of  Oundle  (a)  and  Rex  v.  The  Com- 
missioners of  the  Thames  and  Isis  Navigation  (b)  were 
cases  in  which  the  Court  had  felt  great  difficulty. 

Lord  Denman  C.  J.  It  is  so  nearly  a  matter  of 
course  to  grant  costs  under  the  statute  to  the  party 
ultimately  succeeding,  that  we  cannot,  without  very 
strong  grounds,  depart  from  the  general  rule  (c).  Such 
grounds  do  not  appear  in  the  present  case ;  and  there- 
fore the  defendants  must  have  costs. 

Patteson,  Coleridge,  and  Wjghtman  Js.,  con- 
curred. 

Rule  absolute. 

Whateley^  in  Easter  term  {April  15th),  1842,  obtained 
a  rule  nisi  for  a  mandamus  to  the  mayor,  &c.,  to  assess 
compensation  to  Mi\  Baker  for  the  loss  of  his  office; 
but  cause  was  never  shewn  (cZ). 

(a)  \  A.i  E.  283.  (6)  5  A.  ^  E.  804. 

(c)  The  same  general  rule  was  recognised  in  Begina  ▼.  Tlie  Com^ 
missioners  Jbr  Ptsving  Christchurch,  SpUaifields  i  Triru  T.  (June  13th) 
1842,  on  an  application  for  costs  of  mandamus  in  Regina  y.  jyie  Eastern 
Counties  Railway  Company,  decided,  on  argument  upon  the  return,  HiL  T, 
1 842.     The  above  reported  case  was  cited  on  the  motion  for  costs. 

(d)  The  dispute  was  amicably  settled,  and  the  prosecutor  reappointed 
town  clerk. 
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Bell  against  Twentyman. 


rf^  ASE.    The  declaration  stated  that,  before  and  at  the 
^  time  of  the  committing  &c*,  a  dwelling  house,  gar- 
den, and  premises,  with  the  appurtenances,  were  in  the 
possession  and  occupation  of  Jane  Bitmey  as  tenant 


aforesaid  was  and  still  is  possessed  and  in  the  occu- 
pation of  a  close  near  to  the  said  dwelling  house  &a,  so 


Declaration  in 
caw,  alleging 
that  plaintiff 
was  reversioner 
of  a  house, 
garden,  and 
premises,  tlicn 

occupied  by  his  thereof  to  plaiutiiF,  the  reversion  then  and  still  belooi;- 

tenant,  J.  B.;      ^  f  ^  ^  o 

Uiat  defendant    ing  to  plaintiff;  and  that  defendant  during  all  the  time 

was  possessed 
and  in  the  oc« 
cupation  of  a 
close  near  to 

and  that  before  i"  the  posscssion  &c. :  and  that  long  before  and  at  tlie 
&c.  tiwcTwaT*  ^'"^®  ^^'  ^'^ere  was,  and  still  is,  a  certain  watercourse 
a  watercourse     j^^  ^j^g  g^^jj  ^lose ;  and,  for  a  lone  time  before  and  at  the 

in  the  close,  '  » 

and  defendant,    fnY^g  ^q^^  defendant  bv  reasou  of  such  his  possession  of 

by  reason  of  his  ^  "  "^ 

possession  of      the  Said  closc  of  right  ought  to  have  scoured,  cleansed, 

tlie  close,  ought 

to  have  scound  and  kept  opeu,  and  still  of  right  ought  to  scour,  &c.,  the 
the  watercourse  Said  watercourse,  when  and  so  often  as  it  hath  been  or 
J^^ssa"r^to"*   should  or  might  be  necessary  to  prevent  the  water  from 

prevent  the 
water  from 
being  ob- 
structed, and 
from  running 

out  of  the  watercourse  unto,  into,  and  under  the  said  house  &c.  Breach,  that  defendant, 
during  the  tenant's  occupation,  wrongfully  permitted  the  watercourse  to  be  obstructed  for 
want  of  proper  cleansing,  insomuch  that  the  water  was  penned  back,  and  ran  into  and 
damaged  the  said  house,  to  the  injury  of  plaintiff's  reversion. 

Plea,  that  a  wall,  parcel  of  the  plantiff*s  said  premises,  was  situate  near  to  the  said 
watercourse  and  to  defendant's  close ;  and,  by  reason  of  tlie  said  wall  being,  through  the 
neglect  of  J.  B.f  the  tenant,  in  that  behalf,  ruinous  &c.,  part  of  the  said  wall,  near  to  the 
said  watercourse,  before  and  at  the  times  &c.,  fell  down,  and,  by  means  thereof,  rubbish  &c^ 
being  part  of  the  materials,  fell  into  the  watercourse,  and  the  same  was  thereby  choked  up 
as  in  the  declaration  &c.,  and  the  Water  for  a  short  time  unavoidably  was  penned  back  &&, 
and  ran  out,  as  in  the  declaration  mentioned.  Averment,  that  defendant,  in  a  short  and 
reasonable  time  aAer  he  had  notice  that  the  watercourse  was  so  choked  up  &c.,  and  before 
action  brought,  viz.  on  &c. ,  cleansed  out  the  same,  sp  that  the  water  flowed  as  it  ought  to  do. 

Held,  on  general  demurrer,  tliat  the  alleged  default  of  the  tenant  was  no  answer,  the 
plea  not  shewing  that  tlie  owners  and  occupiers  of  the  estate  for  tlie  time  being  were  bound 
to  repair  the  wall  which  fell. 

And  that  defendant  could  not  excuse  himself  by  averring  that  he  repaired  as  aooo  as  be 
had  notice  of  the  injury,  fur  that  he  became  liable  at  the  time  when  the  injury  occtured. 

So  if  he  had  alleged  that  he  repaired  as  soon  as  possible  after  the  injury. 


time  to  time  being  in  the  said  watercourse  from  being 
hindered   and  prevented  running  and  flowing   in  and 
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along  the  same,  and  also  to  prevent  it  running  out  of     ^ew  Series. 
the  same  unto,  into,  and  under  the  said  dwelling  house,  ' 


garden,  and  premises,  and  the  walls  and  floors  thereof,  ^^^ 
and  doing  damage  there  to  the  said  dwelling  house  &c.  Twihttmaw. 
Yet  defendant,  well  knowing  &c.,  but  not  regarding  &c., 
and  contriving  &c.  to  injure  plaintiff  in  his  reversionary 
estate  and  interest  of  and  in  the  said  dwelling  house 
&c.,  whilst  the  same  were  so  in  the  possession  and  oc- 
cupation of  J.  B.  as  tenant  thereof  to  plaintiff,  and 
while  plaintiff  was  so  interested  therein  as  aforesaid,  viz. 
on  &c.,  and  from  thence  for  a  long  time  &c.,  wrongfully 
and  unjustly  permitted  and  suffered  the  said  watercourse 
to  be  and  continue,  and  the  same  was  for  and  during  all 
that  time,  greatly  stopped,  choked  up,  and  impeded  with 
divers  large  quantities  of  mud,  filth,  earth,  dirt,  and 
rubbish  for  want  of  needful  and  necessary  cleansing, 
scouring,  and  keeping  open  the  said  watercourse,  inso- 
much that  the  water  in  the  said  watercourse  was,  during 
all  the  time  aforesaid,  penned  back,  hindered,  and  pre- 
vented from  running  and  flowing  in  and  along  the  same, 
and  ran  out  of  the  same,  which  it  otherwise  would  not 
have  done ;  and  by  means  thereof  divers  large  quanti- 
ties of  water,  on  &c.,  and  on  divers  other  days  &c.,  were 
penned  back  and  were  hindered  and  prevented  from 
running  and  flowing  in  and  along  the  said  watercourse, 
and  ran  and  flowed  from  and  out  of  the  said  watercourse, 
and  out  of  its  usual  and  proper  course  and  channel  unto, 
into  and  under  the  said  dwelling  house,  garden  and 
premises  of  the  plaintiff,  and  the  walls  and  floors  thereof: 
and,  by  means  of  the  premises,  the  said  dwelling  house 
&c.  and  the  walls  &c.  have  been  and  are  greatly  injured 
&c.,  and  the  plaintiff  has  been  and  is  thereby  greatly 

VOL.1.  N.8.  S  £ 
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Vohime  L      iDJored  &c*  in  his  reversionary  estate  and  interest  of  and 

1841 
_| in  the  said  dwelling  house  &c^  so  in  the  possession  &c. 

BcLL  Plea.    That,  before  and  at  the  times  when  such  parts 

T. 

TwxNTTMAir.    as  hereinafter  mentioned  of  such  wall  and  buildings  as 
hereinafter  mentioned  fell  down  as  hereinafter  men- 
tionedy  and  also  before  and  at  the  times  of  the  grievances 
in  the  said  declaration  mentioned,  a  certain  wall  and 
building,  parcel  of  the  said  premises  with  the  appur^ 
tenances  so  in  the  possession  and  occupation  of  the 
said  Jane  Bumey  as  in  the  said  declaration  mentioned, 
as  such  tenant  thereof  as  therein  mentioned,  and  the 
reversion  whereof  belonged  to  the  plaintiff  as  therein 
mentioned,  was  situate  near  to  the  said  watercourse  and 
*    to  the  said  dose  of  the  defendant,  and,  by  reason  of  the 
said  wall  and  building,  so  being  parcel  &c.  as  afore- 
said, before  and  at  the  days   hereinafter  next  men* 
tioned,  being,  by  and  through  the  neglect  and  default 
in  that  behalf  of  the  said  J.  B.  as  such  tenant  thereof 
as   aforesaid,    in   bad  and    insufficient  condition  and 
repair,  and  in  a  bad,  ruinous,  and  dilapidated  state  and 
condition,  divers  parts  of  the  said  wall  and  building 
near  to  the  said  watercourse,  before  and  at  the  said 
times  when  &c.,  to  wit  on  &c.,  and  on  divers  other 
days  before  and  afterwards,  fell  down,  and  be<aime  and 
were  prostrated,  and  by  means  thereof,  and  when  the 
same  so  fell  down  as  aforesaid,  divers  large  quantities  of 
stones,  mortar,  and  rubbish,  viz.  two  cart  loads  &&, 
being  part  of  the  materials  whereof  the  said  parts  of  the 
said  wall  and  building  had  consisted  and  been  com- 
posed, before  and  at  the  said  times  when  &c«,  viz.  on 
the  several  &c.,  fell  and  rolled  into,  and  became  and 
were  placed  in,  the  said  watercourse,  and  thereby,  and 
by  reason  of  the  same  continuing  and  remaining  therein, 
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the  said  watercourse  became  and  was  stopped^  choked     New  Series. 

1841* 
up,  and  impeded ;  and  by  reason  thereof  the  said  mud,  " 


filth,  &c.,  in  the  declaration  mentioned,  became  and  ^^^^ 
were  obstructed  and  collected  therein;  and  the  said  TwncmfAK. 
watercourse  became  and  was  stopped  up,  choked  up 
and  impeded,  as  in  the  said  declaration  mentioned^  with 
the  said  mud  &c.  therein  mentioned ;  and  the  water  in 
the  said  watercourse  for  a  short  space  of  time  neces- 
sarily and  unavoidably  was  penned  back,  hindered  and 
prevented  from  running  and  flowing  in  and  along  the 
same  watercourse  as  in  the  said  declaration  mentioned, 
and  ran  out  of  the  same  as  in  the  said  declaration  men- 
tioned, which  are  the  same  stopping,  &c.  of  the  said 
watercourse  as  in  the  said  declaration  mentioned.  And 
the  defendant  further  says  that,  in  a  short  and  reason- 
able time  after  he  had  notice  that  the  said  watercourse 
was  so  stopped,  choked  up  and  impeded  as  aforesaid, 
and  before  the  commencement  of  this  suit,  viz.  on  &c., 
and  on  divers  other  days  and  times  before  and  after- 
wards, he  the  defendant  duly,  properly  and  sufficiently 
cleansed,  scoured  and  opened  out  the  said  watercourse, 
so  that  the  waters  thereof  flowed  in  and  along  the  same 
as  they  ought  to  do,  and  freely  and  without  obstruction. 
Verification. 

General  demurrer  and  joinder.  The  causes  of  de- 
murrer stated  on  the  paper  books  were,  that  the  facts 
alleged  in  the  plea  furnish  no  excuse  for  defendant  not 
keeping  open  the  watercourse ;  that  no  material  or  cer- 
tain issue  can  be  taken  on  the  plea ;  that  it  is  argument- 
ative, and  does  not  shew  the  stoppage  to  have  been 
caused  by  plaintiff's  wrongful  act,  or  that  plaintiff  was 
liable  for  the  tenant's  neglect  and  default ;  nor  does  it 
shew  how  the  tenant  had  made  herself  liable  to  keep 

8  E  2 
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Volume  I.      the  premises  in  repair,  or  what  particular  neglect  or 


1841. 


default  she  had  been  guilty  of. 


Bell  fj^g  demurrer  was  argued  in  last  Hilary  term  (a). 

TWKMTTMAX. 

Ramshay  for  the  plaintiff.  The  plea  admits  the  de- 
fendant's liability  to  keep  the  watercourse  open,  but 
suggests  two  excuses.  First,  that  the  stoppage  hap- 
pened by  default  on  the  part  of  the  plaintiff's  tenant. 
But,  for  the  purpose  of  this  cause,  the  tenant  is  a 
stranger  to  the  plaintiff:  she  may  be  liable  to  the  de- 
fendant ;  but  he  is  not  the  less  liable  in  this  action.  It 
is  as  if  the  stoppage  had  happened  by  any  other  casualty. 
Secondly,  that  defendant  cleared  out  the  ditch  within  a 
reasonable  time  after  notice.  But  he  was  bound  to  do 
so  Without  notice;  and  the  plea  admits  that.  Notice  is 
requisite  to  make  the  defendant  liable  in  some  actions, 
where  the  matter  of  which  notice  is  to  be  given  lies 
peculiarly  in  the  plaintiff's  knowledge :  but  this  is  not 
such  an  action;  and  the  defendant  had  at  least  equal 
opportunities  of  knowledge  with  the  plaintiff.  In  Archb. 
PI.  4'  Ev.  90,  91.  (b)  it  is  said  that  <<  the  declaration 
must  contain  an  averment  of  notice  having  been  given 
to  the  defendant  of  a  certain  act  done,  in  all  cases  where 
the  action  does  not  lie  before  such  notice  has  been 
given "  (and  instances  are  added) :  '^  but  if  a  man  be 
bound,  covenant,  or  assume,  to  pay  money,  convey  lands, 
&c.  on  the  performance  of  an  act  by  a  stranger,  no 
averment  of  notice  is  requisite;  for  it  lies  in  the  de^ 
fendant's  knowledge  as  well  as  the  plaintiff's,  and  be 
ought  to  take  notice  of  it  at  his  peril." 

(a)  Januarjf  22d.   Before  Lord  Dcnman  C.  J.,  LUitedaie,  Paltewn,  and 
Coleridge  Js, 
(6)  2d  edit. 
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The  plea  here  does  not  ayer  that  the  ditdi  was     NewSeriet, 
cleansed  within  a  reasonable  time  after  the  accident. 


Notice  might  not  be  given  for  five  years :  the  plea  does         ^^^^ 
not  shew  when  it  was  in  fact  given ;  but  the  defendant    Twihtymak. 
admits  a  liability  to   repair  at  all  times:  there  is  no 
limited  period  after  which  it  is  to  attach.    The  plea, 
therefore,  is  no  answer. 

Wightmatiy  contrsL  The  question  is  whether,  on  the 
facts  stated,  the  Court  can  see  a  breach  of  duty.  The 
duty  is  alleged  to  result  from  defendant's  possession  of  a 
close  near  the  plaintiff's  house ;  and  it  is,  to  scour  the 
watercourse  as  often  as  it  ^^  should  or  might  be  neces- 
sary." The  stoppage  proceeded  from  a  de&ult  in  the 
plaintifi^s  tenant  of  that  very  house ;  and  the  defendant 
cleansed  as  soon  as  he  had  notice  of  the  obstruction ; 
but  before  notice  the  damage  happened.  The  plaintiff^s 
argument  is  vicious  in  ascribing  to  the  defendant  pre- 
cisely the  same  liability  as  if  the  default  had  been  one 
which  he  had  to  do  with,  and  should  have  been  cog- 
nizant of.  According  to  that  argument,  the  same  im- 
mediate liability  would  have  attached  if  the  plaintiff  him- 
self had  caused  the  obstruction.  The  defendant  had  no 
control  over  the  tenant,  and  no  right  to  enter  and  view 
the  premises.  [Coleridge  i.  You  admit  that  he  was  bound 
to  repair  if  the  obstruction  was  the  act  of  a  stranger.] 
He  was,  after  notice.  [Coleri^ei.  A  stranger's  act 
would  be  no  more  within  the  knowledge  of  one  party 
than  the  other.]  That  is  so ;  and  the  plainti£^  perhaps, 
was  not  bound  to  give  any  notice.  But  notice,  here,  is 
the  same  as  knowledge ;  and,  if  the  defendant  cleansed 
the  watercourse  as  soon  as  he  knew  of  the  obstruction, 
there  was  no  wrongful  breach  of  duty.    The  declaration 

S  £  S 
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Volume  /.      does  not  state  that  the  obstruction  happened  on  or  near 
'___  the  defendant's  premises ;  by  the  plea  it  rather  afqpears  to 


Bell  j^y^  j^^^  ^q  ^^  plajntiiF's.  IPatteson  J.  cited  Lord 
TwiMTTMAv.  Egremont  v.  Ptdman  (a)].  It  is  not  easy  to  understand 
the  ruling  in  that  case ;  perhaps  there  were  facts  not 
reported.  {Coleridge  J.  I  was  in  the  cause.  The  ver- 
dict  was  for  a  farthing  only ;  and  perhaps  for  that  reason 
the  defendant  made  no  motion  to  disturb  it.]  It  was 
said  there  that  the  defendant  might  have  sued  the  plain- 
tiff's tenant,  by  whose  wrongful  act  the  mischief  was 
caused.  If  that  was  so»  the  same  argument  does  not 
arise  here;  for  the  pleadings  do  not  shew  that  the  de- 
fendant could  haye  sued  Jane  Bumofj  the  injury 
not  appearing  to  have  been  done  upon  or  near  to  his 
land.  {Coleridge  J.  Should  not  the  plea  at  least  have 
alleged  that  the  defendant  cleansed  within  a  reasonable 
time  after  the  accident  ?]  There  was  no  default  till  be 
knew  of  it  The  plaintiff's  premises  are  so  used,  by 
some  one,  that  they  cause  the  obstruction  complained 
of:  so  far  the  defendant  is  not  in  &ult :  and  he  removes 
the  obstruction  as  soon  as  he  knows  of  it  The  obliga- 
tion must  have  a  reasonable  construction.  The  defisnd- 
ant  could  not  be  bound  to  keep  watch  at  all  times. 
To  be  liable  for  another's  act  he  ought  to  have  had 
notice  of  it,  even  if  the  act  was  that  of  a  stranger,  much 
more  when  it  is  that  of  the  plaintiff's  tenant  [Lord 
Denman  C.  J.  It  does  not  appear  that  the  tenant  was 
bound  to  repair  the  wall.  If  not,  the  plaintiff  could 
not  oblige  him  to  do  it ;  and  then  you  cannot  say  that 
the  plaintiff  was  legally  the  cause  of  the  mischieE] 
Either  the  tenant  or  the  landlord  was  bound  to  take 

(a)  Moo.  4-  ii.\Myk., 
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such  care  of  the  premises  that  they  should  not  injure     New  Serie$. 
the  defendant     If  the  tenant,  while  in  possession,  neg-   *___ 


lected  to  do  so.  the  landlord  must  have  had  some  means         ^'^ 
of  protecting  himself  against  that  wrong. 


TwiXTTMAir. 


BamsJunfj  in  reply.  If  there  were  any  particular  cir- 
cumstances which  made  an  ..immediate  removal  impos- 
sible, as  if  the  obstruction  had  been  created  in  the 
night,  the  defendant  might  at  least  have  all^^ed  these 
(if  available),  and  said  that  he  cleansed  in  a  reasonable 
time  after  the  accident.  Consistently  with  the  present 
statement,  he  might,  when  the  mischief  happenedy  have 
been  abroad,  and  have  left  no  proper  person  to  over- 
look the  premises* 

CuTh  ado.  vuUm 
•       •■  ■ . . 

Lord  Dbnman  C  J.  now  delivered  the  judgment  of 
the  Court  After  having  stated-  the  pleadings  his  Lord- 
ship proceeded  as  follows.  -'■ 

We  think  this  plea  does  notooDStitnte  any  defence 
to  the  action*  It  does  not  appear  by  whom,  or  under 
what  circumstances,  the  wall  wbick  fc31- down  into  the 
watercourse  was  built:  for  any  thing  that  appears  to  the 
contrary,  it  may  have  been  built,  by  the  tooant  herself 
for  some  temporary  purpose  of  her  jown,  unconnected 
with  any  benefit  to  be  derived  firom  it  to  any  persons 
claiming  reversionary  interests  in' the  proper^,  in  which 
case  they  could  not  be  affected  in  any  wayby  any  thing 
which  happened  to  the  wall. 

If  the  plea  had  stated  that  the  ownerb  and  occupiers 
of  the  property  were*  bound  by  any  legri  dbligBtaon  lio 
keep  up  and  repair  the  wall  .so  to  to  piievent  its  falling 
into  the  wat^course^  that  might  iwlmit  of  a  di£krent 

S£  4 
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Voiunu  I.      question ;  because,  as  the  entirety  of  the  estate  would  in 
*        that  case  be  liable  to  the  obligation,  then,  as  the  manage- 
Bbll         ment  of  the  estate  must  necessarily  be  in  the  hands  of 
TwKNTTMAM.    tlic  teuaut,  he  represents  the  estate  as  far  as  this,  and 
it  might  be  contended  that,  the  estate  being  bound, 
all  persons  interested  in  the  estate  were  bound  by  the 
acts  or  omissions  of  the  tenant,  so  that  they  could  not 
complain  if  an  injury  to  any  reversionary  interest  was 
occasioned  by  his  default ;  for  his  default  would  be  the 
default  of  the  estate,  and  of  all  the  several  persons  in- 
terested.    However,  that  question  does  not  arise ;  and 
it  need  not  be  considered. 

Then,  if  the  de&ult  of  the  tenant  as  stated  in  this 
plea  be  no  answer,  the  only  remaining  ground  of  de- 
fence is,  that  the  defendant  cleansed  and  opened  the 
watercourse  as  soon  as  he  had  notice  of  the  iujury. 
But  we  think  that  does  not  constitute  a  defence.  If 
the  defendant  was  liable  on  general  principleSf  he  was 
to  cleanse  and  keep  open  the  watercourse  at  all  events ; 
his  cleansing  and  opening  it  as  soon  as  he  had  notice 
shews  that  he  then  acted  properly,  and  as  a  person  in 
his  situation  ought  to  do;  but  that  is  no  defence  in  point 
of  law  against  a  complaint  for  an  antecedent  injury. 
The  action  is  not  founded  on  malice,  or  the  breach  of 
any  moral  duty,  but  is  for  a  compensation  for  damage 
sustained  by  the  neglect  of  a  legal  duty:  and,  if  damage 
has  been  so  sustained,  the  defendant  is  not  the  less 
bound  to  compensate  for  that  because  he  has  veiy 
promptly  repaired  his  fault 

If  the  plea  had  stated  that  he  cleansed  and  opened 
the  watercourse  as  soon  after  the  injury  as  it  was  pos- 
sible to  do  it,  that  would  have  made  no  difference ;  for 
he  was  under  an  obligation  to  do  it ;  and  if  he  suffers 
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in  damages  he  must  seek  redress  against  the  person  by     New  Series. 
whose  default  he  was  compelled  to  pay  the  damages.        [__ 

The  case  of  Lord  Egremont  v.  Pubnan  (a)  was  an  ^■'•^ 
action  brought  by  a  reversioner  of  a  close  against  the  Twznttman. 
defendant  for  the  non-repair  of  a  gutter  running  through 
the  close  to  the  mill  of  the  defendant,  whereby  the 
water  oozed  through  and  carried  away  the  soil  of  the 
close.  One  defence  was,  that  the  injury  was  the  con- 
sequence of  a  wrongful  act  of  the  tenant  in  possession 
of  the  close,  by  penning  back  the  water  and  watering 
his  meadow.  Ix)rd  Chief  Justice  Tindal  said  he  thought 
this  no  defence,  as  the  owner  of  the  reversion  was  suing 
for  a  permanent  injury  to  his  estate,  and  that  he  could 
not  be  met  with  the  answer  that  the  injury  arose  out  of 
the  wrongful  act  of  the  tenant,  for  which  the  defendant 
might  have  maintained  an  action  against  him.  Tliat 
was  merely  the  personal  act  of  the  tenant ;  and  it  did 
not  appear  that  there  was  any  legal  duty  in  the  owners 
and  occupiers  of  the  close  to  do  any  act,  the  neglect 
of  which  by  the  tenant  had  occasioned  the  injury.  If 
there  had  been  any  such  it  might  perhaps  have  de- 
served consideration  on  the  ground  I  have  before  men- 
tioned. 

In  the  present  case  there  must  be 

Judgment  for  the  plaintiff* 

(a)  Moo.  ^  H.  404. 
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'T'E0\T:R  for  tTc  boraes  flzid  ;:vo  cc 


rtmr\  'if 


Jlc  in  cu£&er  jsuc     Issues  xbeKscc 

Oz.  tbe  iTi&l.  before  Lord  Drvmcx  C.J.  Ju  :iifr  S 

i^MHiHuix.  c^      RmtI  UzHCixi^  the  deieodAcf  s  usSgTy  c5ed  sesiiai  «t 
c«  «vscr    oenaifl  cusujoanr  fredioidsy  oq  vLkh  beracs 


A 


V^lSf  t» 


2i>le  to  the  piainti2^  a»  lord  of  :he  exbdot  oc  P/rsmarc 
pw^TX^^  H'2lrmaC£,f  od  the  death  of  the  teoisu  The  raffincTwrr 
Us«ni^    beriot  vas  the  besi  Uniig  beas^yor,  in  deCuilx  cf  A  25«iiig 


^^"C^      *"'""*'>  *  Slated  mooej  payiaeiiu     The 

-"^     questioQ  were  seren :  ther  bad  origu^aiiv  been  od3t  fii«; 


fixMd  u>  pi«      tvo  bad  been  dinded,  and  the  sereni  pans  bad  passed 
OB3  ipftJfri^     ir/.o  different  bands :  bat  the  vboie  bad  become  re- 
He^d.  =o        ur.iied  in  the  possession  of  Robirt  Zi/;fa7B3^  the  &zfaer. 
a£T  «^  t^  .\fier  his  death  the  bailiff*  of  the  manor  went  to  the 

lud^iarHr^  linn  lo  cUim  seven  heriots,  one  for  each  teneiTKnt;  boi 
'•f**^'**  ■  ;:  was  admitted  on  the  plaintiff^'s  part,  in  shewiinr  canae 
aas  a:  Z4X  bei^^;  £::ainst  the  after  mentioned  rule,  that,  accordu^  to  Ga^ 
tiMt  »::▼  £t«       /a/u/  T.  JcLyii  (a),  fire  onlv  were  claimable  [h).     The 

baJlff^'s  evidence,  as  stated  bv  the  Lord  Chief  Justice  in 
(ie.ivering  judgment  on  the  present  motion,  was  as  f<dlow^ 
*-  In  March^  a  dav  or  two  after  the  death  of  the  defiaxlant^s 
father,  I  went  to  mark  seven  beasts  as  heriots.  I  told 
the  defendant  whv  I  came :  be  said,  *  Verv  well,^  and 


fl.   2  Bmz.  275.     See  H:C-v^  t.  AriirJ^*,  <  1?.  |r  C  2. 
f ;  Tlie  defoidjuit  lEBertcd  at  the  tziil  that  oqIt  ooe  was  due  ;  but  no 
aifrmfnt  u  ueoeavy  oa  thb  part  of  the  case. 
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walked  into  the  field,   and  helped  me  to  them.     I     NewSeneu 
marked  four  horses  there,  one  in  the  stables,  two  cows  '___ 


in  the  yard.  I  went  in  September  and  told  the  defendant  Abikgtom 
I  was  come  to  demand  the  cattle :  he  said  he  should  refer  LincoMB. 
it  to  his  attorney,  and  should  not  deliver  up  the  cattle 
to  me."  None  were  given  up.  For  the  defendant  it 
was  urged  that  the  refusal  did  not,  under  the  curcum- 
stances,  show  a  conversion.  The  defence  in  point  of 
&ct  was  an  assignment  made  by  Bobert  Ldpscofhbe^  the 
father,  shortly  before  his  death ;  but  the  plaintiff  con- 
tended that  this  was  void  by  stat  ISElisu  c.  5.  5.^. 
The  jury  found  that  there  had  been  ia  transfer  of  the 
property,  but  that  the  conveyance  was  made  with  intent 
to  evade  payment  of  the  heriot :  and  the  plfdntiff  had  a 
verdict  for  105/.,  leave  being  given  to  move  to  reduce 
the  damages  if  the  plaintiff  was  entided  to  recover  but 
not  for  so  many  as  seven  heriots ;  or  to  enter  a  nonsuit 
if  the  Court  should  be  of  opinion  that  stat.  IS  ISiz.  c.  5. 
did  not  apply,  or  that  the  evidence  did  not  shew  a  con- 
version. 

Platti  in  Michaelmas  term,  1839,  moved  accordingly, 
and  contended,  on  the  last  point,  that  the  plaintiff  had 
demanded,  not  only  what  the  law  entided  him  to,  but 
more,  and  that  the  refusal  of  such  demand  did  not 
shew  a  conversion  of  what  might  legally  have  been 
claimed.  A  rule  nisi  was  granted.  In  Hilary  vacation, 
1841  (a), 

Thesiger  shewed  cause.  First,  no  demand  was  neces- 
sary. On  the  death  of  a  tenant,  where  the  land  is  held 
subject  to  payment  of  a  heriot,  the  lord's  title  to  the 

(a)  Fdmuay  4th.  BefSore  I^ord  Vtnman  C..J.»  LUilcdak^  and  Pprf« 
teaon  Js*  n 
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best  beMC  M  certain*  The  beast  bcgnmai  hia  propGrty 
when  the  death  happens ;  and  no  person  can  withlioid 
it  without  being  a  trespasser.  In  Woodland  v.  Mantel  .a) 
an  attempt  was  made  to  distingnish  between  herioc  cus- 
tom and  heriot  service,  on  the  ground  diat  ^  a  man  may 
sei/e  heriot  cnstom,  and  take  it  as  his  own  chanri,  and 
as  that  wherein  he  hath  property,  bot  heriot  service  is 
parcel  of  the  tenare,  and  lies  in  render,  so  that  if  the 
tenant  will  not  render  it  to  the  lord,  he  has  his  remedy 
for  it,  as  he  hath  fisr  rent  or  other  things,  viz.  distress :" 
and  the  case  of  heriot  service  was  compared  to  that  in 
which  the  tenant  holds  by  a  capon,  or  an  ^2,  or  12^  rent, 
where  the  lorfl  cannot  come  to  the  land  and  take  the 
capon  &Cp,  though  he  find  it  there,  bot  most  distrain.  To 
which  it  was  answered,  that,  if  the  tenant  has  twen^f 
capons  &&,  he  may  give  what  capon  &c.  he  pleases,  the 
election  being  in  him  and  not  in  the  lord :  ^  bat  in  the 
case  of  a  heriot,  the  tenant  shall  not  have  any  election,  nor 
the  lord  alsoi  for  the  lord  shall  have  the  best  beast,  and 
such  is  the  tenure,  so  that  the  thing  is  certain,  in  which 
case  it  is  reasonable  that  the  lord  should  seize  the  thing.** 
At\A  the  (>>urt  of  King^s  Bench  adopted  thb  opinion. 
[Ixird  Daiman  C.  J.  There  the  lord  had  seized;  the 
action  was  replevin.  Does  it  follow  that,  without  a 
seizure,  the  lord  may  bring  trover  ?]  The  case  proves 
that  the  heriot  is  his  chattel,  no  distinction  being  recog- 
nise<l,  in  this  respect,  between  heriot  custom  and  heriot 
service.  Odiham  v.  Smith  {b)  also  shews  the  lord's  right 
^M>  **  a  lord  who  seizes  an  estray  or  wreck,  may  before 
the  year  and  day  expired  maintain  trover  against  a 
stranger ;  for  he  has  more  than  a  possession,  viz.  a  pos- 

(a)  Phwd,  94,  95. 

{b)  Cto.  EHm.  589.    See  Peter  ▼.  XnoU^  Cro,  EUz.  32. 
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session  that  will  turn  into  a  property : "  Butt.  N.  P.  S3  [a): 
[Lord  Denman  C.  J.  There  no  selection  is  to  be  made : 
the  whole  is  his.  Patteson  J.  Waif,  estray,  or  wreck  is 
clearly  certain.]  So  is  the  best  beast.  [LittUddle  J. 
The  lord  might  prefer  that  which  was  the  second  best] 
At  any  rate,  there  was  a  sufficient  seizure  in  this  case. 
When  the  bailiff  had  marked  the  beasts,  they  were  con- 
verted to  the  lord's  use :  his  property  had  become  abso- 
lute ;  and  no  demand  could  be  necessary.  It  could  no 
longer  be  objected  that  he  had  not  made  a  choice.  [Lord 
Denman  C.  J.  Which  of  the  seven  had  he  chosen  ?] 
He  may  say,  those  which  were  first  marked.  \Patt€^ 
son  J.  They  had  not  been  taken  into  his  possession, 
but  remained  in  that  of  the  defendant]  If  he  had 
made  a  choice,  that  is  sufficient.  And,  if  the  bailiff 
selected  and  claimed  too  many,  that  was  not  made  the 
ground  of  refusal.  The  defendant  refuses  to  give  up 
even  what  the  lord  is  clearly  entitled  to.  If  he  had 
said,  "  you  claim  seven,  but  have  a  right  only  to  five," 
the  bailiff  might  have  answered,  *^  then  give  me  those  to 
which  I  have  an  admitted  right*'  (The  argument  on 
the  other  points  is  omitted.) 


New  Sfries. 
1841. 


ABIMGlOlf 

LiracoMB. 


Plait  and  Deedes,  contra.  Here  was  no  demand  or 
refusal.  The  bailiff  chooses  seven  beasts,  not  five.  It 
is  no  answer  to  say  that  this  is  a  good  demand  for  the 
best  five:  for  ^' the  best"  means  that  which  the  lord 
fixes  on  as  the  best :  if  he  choose  the  worst,  that,  as 
between  him  and  the  owner  of  the  beasts,  is  the  best. 
Here,  therefore,  no  five  were  demanded.  And  there 
was  no  refusal  of  five;  but  only  a  refusal  of  seven. 
The  defendant  had  no  means  of  giving  five ;  for  he  had 


(a)  See  The  SaUifl  ^c  o/Dunwich  ▼.  Slerry,  I  B,  j;  Ad.  SSL 
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no  right  to  select  the  five ;  and,  bring  unable  to  do  this, 
he  was  not  bound  to  give  up  the  seven.  Then  it  is  said 
that  demand  was  not  necessary,  because  there  was  an 
actual  conversion.  But  the  only  conversion  is  the  re- 
fusal to  give  up  the  seven  unlawfully  claimed.  No  pro- 
perty has  vested  in  the  plaintiff  as  to  any  five :  there 
could  therefore  be  no  conversion.  (They  then  argued 
the  other  points.) 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

This  was  an  action  of  trover  for  horses  and  cows 
seized  as  heriots  due  to  the  lord  of  the  manor  of  Pens* 
hurst  Halemote,  in  respect  of  customary  tenements.  Not 
guilty  was  the  first  plea;  the  question  on  whidi  was, 
whether  a  conversion  was  su£Bciently  proved,  the  facts 
being  undisputed. 

The  plaintiff  admitted,  on  the  argument,  that  his 
claim  was  for  five  heriots  only,  not  seven;  and  the 
evidence  given  by  his  bailiff  on  this  preliminary  point 
was  in  substance  as  follows.  (His  Lordship  here  read 
the  evidence  as  stated,  ante,  page  776.) 

This  was  said  to  be  no  conversion,  because  the  de- 
mand was  too  large ;  for,  if  the  demand  had  been 
correct,  the  defendant  might  possibly  have  complied 
with  it;  and  his  refusal  to  give  up  seven,  when  only 
five  could  be  lawfully  claimed,  is  no  refusal  to  give  up 
the  five. 

We  are  not  satisfied  with  the  answer,  that  here  was 
evidence  of  conversion  without  demand  or  refusal :  for^ 
though  the  bailiff  marked  the  beasts,  he  left  them  in  the 
defendant's  possession,  which  was  lawful  till  a  proper 
demand  made. 
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But  it  was  answered,  secondly,  that  a  demand  of  all     New  Strie$. 
is  in  truth  a  demand  of  each,  and  that  the  detention  ' 


of  all  is  a  detention  of  each.  The  ground  of  refusal  Awwgton 
may  also  be  material.  If  the  defendant  had  refused  the  Likcomi. 
seven,  but  declared  himself  ready  to  give  up  five,  and 
the  bailiff  had  persisted  in  demanding  all,  and  declined 
a  smaller  number,  the  demand  would  have  been  wrong, 
and  the  refusal  justifiable.  But  in  this  case,  though 
the  demand  was  too  large,  the  refusal  proceeded  on  the 
ground  that  no  heriot  was  due,  and  imported  that  the 
defendant  would  part  with  none  of  the  beasts  seized. 
And  it  is  correct  to  say  that  that  conduct  of  the  de- 
fendant which  is  charged  as  a  conversion  must  be  taken 
altogether,  and  with  all  its  circumstances. 

But  the  objection  here  arises  at  an  earlier  period: 
for  the  demand  had  reference  to  a  seizure  actually 
made  of  seven  beasts,  when  the  plaintiff  had  only  a 
right  to  seize  five.  Supposing  it  then  to  be  clear  that 
the  demand  and  refusal  amounted  to  a  conversion  of 
five,  still  it  is  left  uncertain  which  five  he  lawfully 
seized.  If  he  is  entitled  to  the  best  beast  as  a  heriot, 
he  must  form  a  judgment,  and  exercise  an  option,  as  to 
which  is  the  best.  This  is  clear  from  the  case  quoted 
on  the  plaintiff's  part  from  Plawden  (a),  and  Cro*  Eliz. 
32  (b)  and  589  (c). 

The  Court  are  of  opinion  that  this  objection  must 
prevail,  and  the  rule  for  entering  a  nonsuit  be  made 
absolute  on  this  ground. 

Rule  absolute  for  a  nonsuit 

(a)  Woodland  t.  Mantel,  PUnod,  94. 
(6)  Peier  v.  ZnoU,  Cro.  Elix.  32. 
(c)  Odiham  ▼.  Smith,  Cro,  Elk.  589. 
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uf^oFt    #^ ASEL    The  decknxioa  sULed  ihax,  ■botjs  d»e 

flui.  s  ^  e'ir.4.  szw  boroogfa  of  Stam/crd^  m  the  oaaznr  of  Lsaaimm 

i^^i^ittbisiag  for  A  lorsg  time  belbre  and  ai  the  :me  vbea  iLc^  vas 


all  the  times  &c^  there  of  ngfat  vas»  and  sdll  k^  a  bodr 
nffuas  i&Mis  poliuc  asd  corporate  koovn  br  diien  nazDCs  of  bk 
(•t<t.7;im       oorporatioDy  azid,  aiDODgst  Others,  hj  ^  ovoe  of  *^  7&f 


Lziu  of  tiK       MayMT^  Aldfrmenj  and  Burgnsts  Kftki  Tasm  cad  Boram^ 
ngte  dfocRs-      ^  Stawifard^  in  the  CouxSy  cj  Umooin  ;^  and  vhkii  saJd 


IS  l» 


itmftrhtct'  to«o  and  borough  during  all  the  time  aforesaid  lush 
vit!^£iJzto  be  ^'^^  ^^  ^^^  ^  situate  vithin  a  certain  nianory  caZkd 
r"'^  ';^S^*    ^^  manor   of  SSoMiford^  in  the  said   oocntr,   whcieDf 


brtifi^  «it±Js  durinsr  all  that  time  the  Marquis  of  Exttir  vas  and  is 

rortfafetartoejT  the  lord ;  and  there  were  and  are  within  the  said  manor 

rewTTM  the 

ri^  to  thote  divers,  to  wit  four,  fields,  in  which  said  fidds^  and  in 

vithia  the  old  cach  and  every  of  them,  during  all  the  time  aJbiesaid 

aoeTux  scake  "°^'  ^^  Committing  of  the  grierances  &c^  there  have 

iiMdUTO.zi3  ''**"  ^^  ''^l*^  ^cd  5^1  of  right  ought  to  be,  diTers 


I^^^J^^  *^  strip»  or  baulks  of  uncultirated  land  bearing  grass  and 
pwpoicsafttbe   herbage,  containing  in  the  whole  divers,  to  wit  fertr, 

oU  cae.  c  ^  • 

As4  «bcre    acrcs  of  sucb   uncultirated  land  in  each  of  the  said 

the  ri^A  «M 

to  aiie^  ia      fields ;   and   whereas    also    the    said   bodv   corporate^ 

so  sctsoQ  br 

a  fTi«mu:  for  before  and  at  the  time  du:^  has  had,  and  has  used 
coBUDoc  asa  ^°^  t^^Q  accustomed  to  hare,  and  of  right  ought  to 
th^HiTiTi^-^  "^^^^  ***^  ^^^  *^  ^'^  "g*"^  ought  to  haTe,,/6r  CTWjf 
that  tbe  ran.  admitted  freeman  of  the  taxn  and  boroush  inhabiting 
thou^  it  «ms     -xitkin  the  said  toxn  and  borough  and  paring  scot  and 

piOTvd  that  tbe  ^^  ^^'      ^ 

pUintiC  in  lact, 

iohabiied  within  the  sicicnt  limits 
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lot  within  the  same,  common  of  pasture  in  and  upon     New  Series. 

such  parts  of  the  said  four  fields  as  of  right  ought  to  be  *____ 

fallow,  for  divers,  to  wit  six,  commonable  cows  or  heifers,    Beamworwi 
and  three  commonable  calves  under  the  age  of  one  year,    Toftxivoxoir. 
levant  and  couchant  within  the  said  town  and  borough, 
that  is  to  say,  in  every  year  when  the  said  parts  of 
the  said  fields  have  of  right  been,  or  of  right  ought 
to  be,  fallow,  and,  after  the  said  fallows  have  been  or 
are  sown  with  wheat,  at  certain  times  of  the  year,  to 
wit  from  the   15th  day  of  April  to  the  15th  day  of 
October :  and  whereas  also  the  plaintiff*,  before  and  at 
the  time  &c.,  to  wit  on  &c.,  was,  and  continually  from 
thence  hitherto  hath  been  and  still  is,  one  of  the  ad- 
mitted freemen  of  the  said  town  and  borough,  and  for 
all  the  time  last  mentioned  inhabited  and  dwelt,  and 
still  doth   inhabit  and  dwell,   in  a  certain  messuage 
within  the  said  town  and  borough,  and  also  paid  scot 
and  lot  within  the  said  town  and  borough,  and  also 
was  possessed  of  divers,  to  wit  four,  commonable  cows 
and  one  commonable  calf  under  the  age  of  one  year,  of 
him  the  said  plaintiff,  levant  and  couchant  within  the 
said  town  and  borough ;  and,  by  reason  of  the  premises, 
he,  the  plaintiff,  during  all  the  time  &c.  had,  enjoyed,  and 
of  right  ought  to  have  had  and  enjoyed,  such  common 
of  pasture  for  divers,  to  wit  four,  of  his  commonable 
cows,  and  one  commonable  calf  under  the  age  of  one 
year,  levant  and  couchant  within   the  said  town  and 
borough,  at  his  free  will  and  pleasure  as  aforesaid: 
nevertheless  the  defendant,  well  knowing  the  premises, 
but  Contriving  &c  to  deprive  plaintiff  of  the  benefit  of 
his  said  common  of  pasture  &&,  (the  declaration  then 
proceeded  to  state  a  disturbance  of  the  right  of  common 
VOL.1.  N.s.  S  F 
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The  leeoBd 
T4iuEf««H«.    a  righc  of  fiiwiwin  ia  die 

far  evcrjr  adioitled  frBeaaa  inlafacttac  ivd  pn^B^ 


Pica  l«y  to  die  fim  cmoh,  dbat  d^  aid  bodv 
liorate  hsffe  DoC,  nor  lunre  dicj  beoi  owd  jBd 
to  hsf«v  nor  oogbt  diejr  of  rigbt  to  have  had 
eveiy  adoaHed  freemm  of  die  laad  ton  and  faoaaagjht 
lohabitiDg  vidiin  the  laad  tovn  aid  iMWii^gh  aid  pw* 
tog  ftoot  aid  lot  aridiiD  the  ane»  mnaann  of  patfaBR 
in  and  opoo  socfa  part  aid  parts  of  the  sud  faor  fidds 
a*  of  right  oo^t  to  be  fidknr  far  ax  commnoaMe  laovs 
or  heifan,  and  three  commonabte  cdtres  under  the 
af|;e  of  one  jev,  lerant  and  coocfaant  within  the  said 
town  and  boroogfa ;  that  is  to  saj,  in  erery  year  when 
the  said  pans  of  the  said  fields  have  of  r^^  been, 
or  of  right  ought  to  be,  fallow,  and,  after  the  said  fidlows 
have  been  and  are  sown  with  wheat,  from  the  15th  April 
to  the  15th  Odcbetj  in  manner  and  form  &c  Con- 
clusion to  the  coontry. 

Plea  2^  to  the  first  count,  that  plaintiff,  at  the  time 
&c^  did  not  have  or  enjoy,  nor  ought  he  of  right  to 
have  bad  or  enjoyed  &c,  such  supposed  rigbt  of  com- 
mon of  pasture  for  his  commonable  cows  and  cali^  levaot 
and  couchant  within  the  said  town  and  borough,  io 
manner  and  form  &c.     Conclusion  to  the  country. 

The  plea  to  the  second  count  traversed  the  right  of 
common  for  sheep  in  the  same  terms  as  in  the  fir^t  plea, 
mutatis  mutandis.     Issue  was  joined  on  all  the  pleas. 

There   were   also  two    other    pleas   found   for   the 
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plaintifiy  which  are  immaterial  for  the  purpose  of  this     ^e»  Series. 

1841. 
case. 


At  the  trial  of  the  cause,  before  Lord  Abinger  C.  B.,  B»^»»^^»»« 
at  the  Lincolnshire  Summer  Assizes  1889,  it  appeared  Toekihotoh. 
that  the  bounds  of  the  borough  of  Stamford  had  been 
enlarged,  by  the  operation  of  stat.  5  &  6  ^.  4*  c.  76, 
sect.  7,  by  the  addition  of  another  parish  contiguous  to  it. 
The  plainti£P  inhabited  and  paid  scot  and  lot  within  the 
ancient  limits,  which  included  fiye  parishes.  The  evi- 
dence for  the  plaintiff  proved  that  the  right  of  common 
as  stated  in  the  declaration  had  always  been  exercised 
by  freemen  inhabiting  and  paying  scot  and  lot  within 
the  borough  down  to  the  passing  of  5  &  6  )^.  4.  c.  76. ; 
but  that,  by  reason  of  the  limited  extent  of  the  fields 
and  the  great  number  of  freemen,  it  would  have  been 
impossible  for  them  to  derive  any  advantage  from  the 
right  if  they  had  all  exercised  it  at  once  to  the  fiill  ex- 
tent of  their  claim.  On  the  part  of  the  defendant,  it 
was  objected  that  the  claim  was  unreasonable  and  bad  in 
law ;  that,  since  the  passing  of  the  above  act,  the  freemen 
could  no  longer  claim  under  the  corporation ;  and  that 
the  right  should  have  been  confined  in  the  pleadings 
to  freemen  inhabiting  within  that  part  of  the  borough 
which  was  included  in  the  old  boundary.  Lord  Abin^ 
ger  C.  B.  refused  to  nonsuit  the  plaintiff,  but  gave  the 
defendant  leave  to  move  in  case  the  verdict  should  be 
against  him.  The  jury  found  a  verdict  for  the  plaintiff 
on  all  the  issues. 

In  the  following  term,  Htanfrey  obtained  a  rule  nisi 
for  a  nonsuit,  or  new  trial,  or  to  arrest  judgment,  on  the 
grounds  (a)  hereinafter  stated. 

(a)  One  of  the  grounds  on  which  the  rule  was  obtained  was  the  ad- 
mission of  an  inhabitant  freeman  as  a  witness  to  prove  the  right  claimed 

S  F  2 


78(5 


B.  R,    TRINITY  TERM, 


Volume  L 
1841. 


Bkadsworth 

T. 
ToRKIVOTOir. 


Sir  J.  Campbell^  Attorney  General,  Adams  Serjt.,  and 
Jl  Hildyardj  shewed  cause  in  la&t  Hilary  vacation  (a). 
The  statement  of  title  in  an  action  for  disturbance  of  com- 
mon is  mere  inducement,  and  exact  proof  is  therefore 
unnecessary ;  Ferrer  v.  Johnson  (6).  Here  the  plaintiff 
alleged  a  right  of  common  in  all  freemen  inhabiting 
within  the  borough.  It  was  proved  that  every  freeman 
inhabiting  within  the  old  limits  of  the  borough  was  en- 
titled, and  that  the  plaintiff  was  such  inhabitant  It  is 
clear,  therefore,  that  he  is  entitled ;  and  the  question  is, 
whether  he  must  fail  in  this  action  because  he  has 
alleged  a  larger  right  than  was  necessary  to  support  his 
claim.  Ricketis  v.  Salwey{c)  is  in  point.  There  the 
right  was  claimed  as  appurtenant  to  a  house  and  land. 
It  was  proved  to  be  appurtenant  to  land  only,  and  not 
to  any  house ;  yet,  as  the  plaintiff  had  the  land  and 
proved  his  right  in  respect  of  it,  it  was  held  that  he  was 
entitled  to  a  verdict ;  for  the  allegation,  which  he  had 
failed  to  prove,  was  superfluous.  So  here  it  was  need- 
less for  the  plaintiff  to  shew  that  freemen,  living  in  a 
certain  part  of  the  borough  newly  added  to  the  old  limits, 
were  entitled  to  common ;  for  he  himself  did  not  live  in 
that  part,  nor  claim  in  respect  of  it.  But  is  it  clear  that 
the  new  boundary  is  not  to  be  taken  as  the  boundary 
for  all  intents  and  purposes  ?  If  the  legislature  had  con- 
tracted the  limits  of  the  borough,  or  had  altogether 
changed  its  site,  the  effect  would  have  been  to  abridge  the 
rights  of  freemen  by  excluding  from  the  common  those 


by  the  plaintifT.  The  Lord  Chief  Baron  received  his  testimony,  mnd  in- 
dorsed  his  name  on  the  record.  Upon  arguing  ilie  rule  the  counsel  for 
the  defendant  gave  up  this  objection. 

(a)  Friday f  February  5th.    Before  Lord  Denman  C.  J.»  and  Patteson  J. 

(6)  Cro.  £Ux,  335.  (c)  3  ^.  4-  Aid.  360. 
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who  were  living  out  of  the  new  limits.     Here  the  act     ^ew  Seriet. 

1841 
may  be  reasonably  construed  to  have  enlarged  the  limits  [___ 

within  which  admitted  freemen  may  inhabit  without  loss  Bead8wo»tk 
of  their  rights*  If  so,  then  the  objection  of  variance  Toskikotov. 
wholly  fails.  But  then  it  is  said  that  the  plaintiff  has 
improperly  prescribed  in  the  name  of  the  corporate 
body ;  that  the  old  corporation  of  which  he  was  a  free- 
man has  ceased  to  exist ;  and  that  he  no  longer  claims 
as  a  member  of  the  corporate  body,  but  as  a  person 
whose  right  is  reserved  by  sect.  2  of  the  Municipal 
Corporation  Act,  5  &  6  ^.  4.  c.  76.  But  there  is  no 
legal  distinction  between  the  old  and  the  new  corpor- 
ation. That  act  preserves  the  identity  of  corporations, 
though  it  regulates  them  for  the  future,  and  prevents 
the  further  admission  of  freemen  on  the  old  qualification 
except  in  certain  cases.  There  is  nothing  to  alter  the 
mode  of  claiming  those  rights  which  are  continued  to 
them ;  the  claim  must  therefore  be  alleged  in  pleading 
as  it  was  before  the  act;  that  is,  the  defendant  must 
prescribe  in  the  corporation,  as  was  done  in  Mettor  v. 
Spateman  (a). 

Sir  W.  W.  FoOettj  Humfrey^  and  Waddington,  contra. 
Ricketts  v.  Salwey{b)  is  decisive  against  the  plaintiff. 
That  case  shews  that  it  is  enough  to  prove  part  of 
the  allegations  in  the  declaration,  provided  the  part 
so  proved  will  support  the  action.  IF,  therefore,  the 
plaintiff  claims  common  in  respect  of  close  A.  and  close 
B.^  it  is  enough  to  shew  his  title  to  it  in  respect  of 
A.J  where  that  right  has  been  disturbed.  But  if.  he 
claims  one  entire  right  of  common  aver  A.  and  ^.,  it 

(a)  1  Wms,  Saund,  339.,  and  note  (3),  Und. 

(b)  2B,i  AUL  360. 
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' for  a  recovery  on  such  a  declaration  would  be  evidence 


Bbamwoath  Qf  ^jg  larger  right  claimed,  instead  of  the  lesser  right  to 
ToEUKOTov.  which  he  was  found  to  be  entided.  So,  if  the  plaintiff 
had  alleged  a  right  for  freemen  residing  within  a  pre- 
cinct which  was  only  part  of  the  old  borough,  he  might 
have  recovered;  for  he  would  have  proved  the  right 
alleged,  and  something  more.  But  here  the  plaintiff 
lays  his  claim  too  largely ;  and  the  verdict  would  tend 
to  establish  the  larger  right  in  future  actions  by  the 
freemen.  Allegations  of  tide,  upon  which  the  right  to 
recover  depends,  must  be  proved,  and  cannot  be  re- 
jected as  surplusage;  and,  if  the  claim  is  too  large,  or 
the  statement  unnecessarily  particular,  the  plaintiff  is 
not  released  from  strict  proof  merely  because  it  is  in- 
ducement. Thus,  in  actions  where  mere  possession  is 
sufficient,  if  the  plaintiff  all^^  a  particular  estate^  be 
will  be  bound  by  it;  Dome  v.  Cash/brdia).  The  ver- 
dict cannot  be  supported  unless  it  can  be  shown  that 
freemen,  inhabiting  beyond  the  old  limits,  are  entitled 
to  the  rights  of  those  who  live  within  them.  For  this 
proposition  there  is  no  ground.  Starnford  is  a  borough 
which,  by  sect.  7  of  stat.  5  &  6  ffl  4.  c.  76.,  is  to  have  the 
parliamentary  boundary  for  the  purposes  of  that  act  only. 
For  the  purposes  of  the  new  organization  under  that 
act  persons  inhabiting  the  newly  added  parish  must  be 
taken  to  be  within  the  borough ;  but,  as  to  all  ancient 
rights  reserved  by  sect.  2,  the  object  of  the  act  was 
neither  to  extend  nor  contract  them,  but  to  preserve 
them  exactly  as  theretofore  enjoyed.  When  privileges 
claimed  by  grant  or  prescription  are  to  be  exercised  by 
persons  resident  within  the  bounds  of  a  certain  place,  the 

(a)  1  Satk,  363. 


IV.  VICTORIA.  789 

class  of  persons  entitled  to  them  cannot  be  increased  by     New  SeHet, 
merely  enlarging  the  bounds,  and  calling  the  enlarged  [___ 


place  by  the  same  name  as  the  old  one.  This  would  Beadswo*™ 
be  in  effect  to  give  a  new  right  to  different  persons,  and  Tomukotok. 
to  derogate  from  the  old  right*.  Nor  is  the  right  of  the 
old  freemen  properly  stated  on  the  record.  The  style 
of  the  old  corporation  was  that  of  ^^  mayor,  aldermen, 
and  capital  burgesses  of  the  town  or  borough  of  Stam^ 
Jbrdf  in  the  county  of  Lincoln  "  (a).  The  style  .of  the 
new  borough  is,  by  sect  6  of  the  act,  to  be  ^^  mayor, 
aldermen,  and  burgesses  "  of  the  borough  oi Stamford; 
and  it  is  under  the  latter  style  that  the  prescriptive 
right  is  now  claimed.  The  rights  of  freemen  or  bur- 
gesses of  the  new  corporation  are  to  be  enjoyed  by  a 
different  class  of  people,  indicated  by  sect.  9:  and  the 
old  freemen  and  their  franchises  would  have  been  al- 
together extinguished,  if  they  had  not  been  partially 
protected  by  certain  provisions  in  the  act.  The  history 
of  the  introduction  of  these  provisions  b  noticed  by  Lord 
Abitiger  C  B.  in  Hopkins  v.  JVie  Mayors  4^.  of  Swansea  (&)• 
Rights  of  common  and  others  of  the  same  nature  are 
indeed  reserved  to  them  by  sect.  2 ;  but  they  are  re- 
served to  them  individually  as  freemen,  and  not  as  mem- 
bei*s  of  a  corporation,  in  the  name  of  which  they  can 
no  longer  prescribe.  Not  merely  the  style,  but  the  bo- 
rough, the  corporate  body,  and  the  constituency,  are  all 
changed.  The  existing  corporation  has  nothing  to  do 
with  these  rights;  they  were  never  the  grantees  of 
them  for  the  benefit  either  of  the  newly  created  consti- 
tuency, or  of  the  ancient  freemen ;  and  those  in  whom 
such  rights  are  continued  must  now  state  their  claim 

(a)  See  schcd.  A.  of  5  &  6  IT.  4.  c.  76,         (6)  4  M.  ^  W.  621.  64a 
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Fohime  L     as  individuals^  and  rely  upon  the  second  section  of  stat« 
^^^^*       5Sc6  W.^.  c.  76.  as  their  title  to  property  which  that 


Bbadswoath  statute  would  otherwise  have  taken  from  them.     As  the 

T. 

TosKiMOToir.  accession  of  a  new  tract  of  land  to  the  old  borough 
is  a  matter  of  which  the  court  must  take  notice,  being 
apparent  in  the  schedule  of  the  Boundary  Act  2  & 
3  W.  4.  c.  64.,  it  seems  to  follow  that  thb  objection  is 
upon  the  record,  and  is  therefore  ground  for  arresting 
judgment. 

Cur,  ado.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  court. 

This  was  an  action  on  the  case  for  disturbance  of 
right  of  common  of  pasture,  to  which  the  plaintiff  lays 
claim  as  an  admitted  freeman  of  the  corporation  of 
Sianiford*  The  declaration  states  that  the  corporation 
possesses  this  right  for  all  their  admitted  fieemen,  in- 
habiting within  the  said  town  and  borough  and  paying 
scot  and  lot ;  and  in  respect  of  this  right  being  stated 
too  largely,  inasmuch  as  the  evidence  went  to  shew  it 
exercised  by  the  freemen  residing  within  the  old  borough, 
but,  since  the  Municipal  Reform  Act,  another  parish 
was  added  to  those  limits,  and  thus  the  right  was  claimed 
for  the  freemen  residing  in  that,  in  addition  to  those  to 
whom  the  grant  had  been  made,  a  rule  for  entering  a 
nonsuit  was  obtained. 

On  the  argument,  this  supposed  variance  was  treated 
as  immaterial  on  the  authority  of  Bicketts  v.  Salwey  (a), 
which  decides  that  a  plaintiff  may  recover  where  he 
sets  out  a  possessory  title,  though  he  prefers  his  claim  in 

(a)  2  B.^  Aid.  S60. 
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respect  of  something  more  than  he  possessesi  provided     ^Vto  &nn. 

he  shew  enough  to  make  out  a  certain  right,  and  the  *___ 

invasion  of  it  by  the  defendant  But,  if  the  right  itself  Bead8wo»th 
be  untruly  stated,  Lord  Tenierden^s  judgment  in  that  Tokokoiok. 
case  shews  that  the  variance  is  ground  of  nonsuit.  The 
point  to  be  considered  therefore  is,  whether  it  be  truly 
stated ;  a  matter  of  great  importance  since  the  act  re- 
ferred to,  which  has  changed  the  extent  and  boundaries 
of  almost  every  borough  in  England. 

This  objection  was  supposed  to  be  on  the  record  by 
the  operation  of  the  Municipal  Reform  Act  in  connection 
with  2  &  S  J^  4.  r.  64.  s.  S5.,  schedule  (O).  But  the 
declaration  states  only  a  present  right  in  the  plaintiff;  and 
such  right  may  have  been  granted  by  the  lord  of  the 
manor  since  the  passing  of  the  late  act,  consistently  with 
the  declaration.  It  is  the  evidence  given  at  the  trial 
which  shews  the  plaintiff's  claim  to  rest  upon  the  state 
of  things  that  previously  existed,  the  old  grant  having 
been  for  the  benefit  of  the  freemen  residing  in  five 
parishes,  whereas  it  would  enure,  according  to  the  de- 
claration, to  those  residing  in  six*  This  is  clearly  a 
variance.  It  might  have  been  cured  by  the  statute,  had 
it  made  the  newly  defined  borough  the  same  in  legal 
contemplation  for  all  intents  and  purposes  as  the  old. 
But  no  such  provision  was  cited ;  and  we  have  thought 
it-right  to  go  through  that  act  in  quest  of  a  similar  pro- 
vision, and  we  have  not  found  one.  Here  then  is  a 
claim  of  right  in  a  certain  class  residing  in  parishes  A. 
and  B.f  when  the  evidence  proves  one  to  belong  to  those 
living  in  A,  only.  The  rule  for  entering  a  nonsuit  must 
be  absolute. 

S.  Rule  absolute  to  enter  a  nonsuit  (a). 

ff 

(a)  See  the  next  case. 
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Tuetday,  Brunton  and  Another  against  Hall. 

May  25th. 

Id  case  for  dis-  tf^ASE.  The  cleclaratioa  alleged  that  plainti£&  were 
wmy,  plaintiffs  possessed  of  a  messuage,  situate  &a,  and  a  stable 

fo^SlLK  ^^  slaughter  house,  situate  in  a  certain  yafd  called  the 

^'^'r^u^&c  ^^  ^^^  ^^^^  *^  ^^^  ipBx:\s]i  &c.,  and  by  reason 
and  also  to  lead  thereof  oufi^ht  to  have  had  and  still  of  right  ouirht  to 

and  carry  away  o  o 

manure,  but       have  ^*  a  Certain  way  from  and  out  of  the  said  yard  " 

proved  only  a  ,  j      i_    • 

grant  of  way  on  into  &C.,  leading  uuto  &C.9  ^^for  themselves  and  their 

fool  and  for  _  -  , 

horses,  oxen,  servauts  ou  foot  to  go,  retum,  pass,  and  repass,  ana 

^f^^  ^  also  to  lead  and  carry  anoay  out  of  the  said  yard  all  the 

anw  •  for  tl«*"  ^^^'^^^  which  was  or  might  be  made  on  the  premises 

term  "lead,!*  above  mentioned,  every  year,  at  all  times  of  the  year,  at 

so  used,  implies  ^  j  j        ^  j        * 

drawing  in  a      their  free  will  and  pleasure,  as  to  the  said  messuage  or 

carriage. 

The  plaintiffs  tenement  and  the  said  stable  and  .the  said   slaughter 

took  issue  upon  n     i  i    •     •/*•    i_ 

a  plea  travers-  house  With  the  appuitenances  now  of  the  plaintifis  be- 
right  claimed  longing  and  appertaining :"  and  that  defendants,  on  &c^ 
ation!  The'  wrongfully  &c.  prevented  and  hindered  plainti£&  and 
iruerfered^^ith  ^^^^  servants  from  going,  returning,  &c.  on  foot  out  of 
was  that  of  jiie  said  yard  &c.,  "  and  also  wrongfully  "  &c,  "  pre- 

carryingaway  ^  c        -^  * 

manure  with       vented  and  hindered"  them  "from  carrying  or /rodiftg 

a  wheelbar- 
row.   Held,       away  any  part  of  the  said  manure  which  had  been  before 

assuming  this 

privilege  to  be  then  made  respectively  in  the  said  messuage  or  tene- 

grant,  that  the  ment  and  the  said  stable  and  the  said  slaughter  house,  out 

SLTb^yprovhlg  ^^^^ said  yard,  in,  by,  through,  &c,  unto &c :  by  reason 

^legS^righl*'^  whereof  the  plaintiflfe  could  not  enjoy  the  said  way  &c. 
entitle  them-  ^\^r^  j^  jJq^  ffuilty.     2.  Traverse  of  the  alleged  right 

selves  to  a  ver-  o        ./  o  ^3 

diet  on  the  issue  of  Way.     Issues  thereou.     3,  Leave  and  license:  veri- 

generally. 

fication.     Replication,  de  injuria.     Issue  thereon. 
On  the  trial,  before  CoUman  J.,  at  the  Northtanberland 
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Summer  assizes,  18S9,  it  appeared  that  the  plaintiffs     New  SeHa, 

and  defendant  occupied  adjoining  houses,  between  which,   '__^ 

but  on  the  premises  of  the  defendant,  was  a  passage  '  Bbunton 
called  the  Grey  Bull  Entryj  l^dlhg  from  the  Grey  Bull  Hall. 
Yard  above  mentioned  into  the  town  street  of  Morpeth. 
The  way  in  question  lay  through  this  entry.  The 
plaintiffs  held  their  premises  by  lease,  dated  April  27th, 
1830,  from  Bjdbert  Smithy  who  therewith  demised  to 
them  ^^all  and  singular  houses,  outhouses,  edifices, 
buildings,  rooms,  lofts,  stables,  byres,  yards,  gardens, 
cellars,  soUars,  ways,  paths,  passages,  waters,  water- 
courses, profits,  commodities,  advantages,  emoluments, 
and  appurtenances  whatsoever  to  the  said  hereditaments 
and  premises  hereby,  or  intended  to  be  hereby,  demised, 
belonging  or  in  anywise  appertaining,  or  now  or  hereto- 
fore held,  used  or  enjoyed  therewith."  By  a  prior  leasQ, 
made  Ap-il  10th,  1830,  under  which  the  defendant 
held,  and  which  he  produced  at  the  trial,  Bobert 
Smithy  and  others  then  entitled,  had  demised  the  pre- 
mises now  held  by  defendant,  "  subject  to  the  free  right 
of  way  on  foot  and  for  horses^  oxen^  cattle^  and  sheep^ 
which  the  said  Bobert  Smithy  John  Beed^^  &c.  (the  other 
parties  entitled)  ^^  do  hereby  reserve  to  themselves  and 
to  the  tenants  and  occupiers,  and  to  the  servants  of  the 
tenants  and  occupiers,  for  the  time  being,  of  the  other 
part  of  the  tenements  "  &c.  (the  part  now  held  by  the 
plaintiffs),  ^^  from  time  to  time  and  at  all  times "  &&, 
^^  along  and  through  the  common  passage  leading  "  &c. 
(through  which  the  way  in  question  was  claimed). 

The  disturbance   complained  of  in  this  action  was, 
that  a  person  taking  away  manure  in  a  wheelbarrow  . 
from  the  plaintiffs'  premises,  under  their  direction,  was 
prevented    from  wheeling  it  through  the  Grey  Bull 
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entry  by  the  defi^ndant,  who  said  that  he  would  not  let 
it  pass.  It  was  contended  at  the  trial  that  the  right 
stated  in  the  declaration,  to  lead  and  carry  away  ma- 
nure, was  larger  than*  the  right  reserved  by  Smith  to 
himself  and  his  tenants,  of  a  ^^  free  right  of  way  on  foot, 
and  for  horses,  oxen,"  &c.,  under  the  lease  of  April 
1830.  The  learned  Judge  thought  that  the  reserva- 
tion covered  the  right  in  question ;  and  he  directed  the 
jury  accordingly.  Verdict  for  the  plaintiffs.  Alexander^ 
in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 


Cresfftvell  and  Olter  now  shewed  cause.  It  is  not 
clear  that  the  right  claimed  in  the  declaration  under  the 
term  *'  lead  "  implies  more  than  is  contained  in  the  re- 
servation. *^  Leading  "  is  not  necessarily  performed  by 
carts.  Consistently  with  the  grant,  the  plaintiff's  ser- 
vants might  have  carried  away  the  manure  in  baskets; 
and  the  difference  between  carrying  it  in  that  manner 
and  in  a  wheelbarrow  is  not  essential ;  at  least  no  stress 
was  laid  upon  it  at  the  trial.  But,  supposing  the  plain- 
tiffs to  be  mistaken  in  this,  and  that  their  claim  is  stated 
too  largely  in  the  declaration,  it  is  sufficient  if  they  have 
established  a  right  within  that  which  they  have  allied. 
If  the  word  **  lead "  signifies  more  than  they  are  en- 
titled to,  they  may  drop  the  more  extensive  claim,  and 
abide  by  their  right  to  pass  on  foot,  carrying  manure. 
Ways  are  usually  divided  into  four  kinds ;  a  horseway, 
a  carriage  way,  a  driftway,  and  a  footway.  Passage 
with  a  wheelbarrow  belongs  more  properly  to  the  last 
kind  of  easement  than  to  any  of  the  others.  Beadsworth 
v.  Torkington  (a),  decided   yesterday,  was  a  different 


(a)  Ant^,  p.  782. 
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case.     There  the  right  was  claimed  for  freemen  of  the     Xew  Series. 

184il 

town  and  borough  of  Stamford^  inhabiting  the  same,  but  ' 

appeared  in  evidence  to  belong  only  to  those  inhabiting  Bruntoh 
the  old  borough,  which  had  been  added  to  by  stats.  2  &  Hall. 
S  W.  4.  c.  64.  and  5  in  6  fV.4.  c.  76. ;  the  allegation, 
therefore,  included  persons  who  had  no  right.  Here 
no  such  objection  can  apply:  and  the  case  resembles 
Rtcketts  V.  Salwet/  (a),  where  common  was  claimed  in 
respect  of  a  messuage  and  land,  and  a  right  of  common 
was  proved,  appertaining  to  land  only,  but  the  Court 
held  it  sufficient. 

KnatdeSj  contri,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  The  plaintiffs  here  require  the 
term  **  lead"  to  make  their  verdict  maintainable.  I 
think  that  ^^  leading"  has  a  sense  which  is  understood 
all  over  England^  and  is  not  applicable  to  the  right 
they  have  proved.  In  Rtcketts  v.  Salwey  (a)  the  plain- 
tiff claimed  a  right  in  respect  of  two  subject  matters 
which  were  divisible,  and  established  it  as  to  one.  No 
such  thing  is  done  here. 

Pati'Eson  J.  We  expressly  distinguished  the  case  of 
Bcadsnwrth  v.  TorJcington  {b)j  yesterday,  from  that  of 
Rtcketts  V.  Sahoey  [a).  In  the  latter  case  the  plaintiff 
did  not  claim  too  large  a  right,  but  asserted  a  right  as 
applicable  to  two  sets  of  premises,  when  it  really  applied 
only  to  one.  The  claim  of  right  might  have  been  di- 
vided and  made  the  subject  of  two  counts.  In  Beads^ 
worth  V.  Torkington  (b)  the  right  proved  was  limited  to 
the  inhabitants  of  ^.,  but  the  claim  was  for  the  inha- 

(a)  S  B.  {•  Aid.  360.  (6)  Antd,  p.  78S. 
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bitants  of  Am  and  B^  and  would  have  extended  to  a 
person  resident  in  B.  Here  the  plaintifis,  as  they  now 
put  their  case,  seek  to  divide  the  right  itself  I  tUnk 
the  learned  Judge  was  mistaken  in  bis  ruling,  and  that 
the  objection  cannot  be  got  over.  Leading  implies  draw- 
ing in  a  carriage.  The  plainti£  admit  that  they  have 
no  right  to  "  lead"  in  that  sense.  They  have  not  even 
attempted  to  narrow  their  case  to  the  more  limited  right, 
by  confining  the  verdict. 


Williams  J.  concurred. 

Coleridge  J.  I  am  of  the  same  opinion.  If  a  grant 
had  been  put  in,  conferring  a  right  to  <<  lead  manure," 
the  term  would  have  been  construed  according  to  the 
usual  mode  of  leading;  that  is,  by  drawing  in  a  cart 
The  verdict  here,  if  undisturbed,  would  be  evidence,  in 
a  future  action,  of  a  right  to  lead  in  that  manner. 

Rule  absolute. 


May  25th, 


Green  against  Smithies. 


indorsed    by    defendant    to    plaintiff,    and   dis- 


Where  particu.     A  SSUMPSIT.     First  count,  on  a  bill  of  exchange 

lars  of  demand     -TX 

give  defendant 

credit  for  a  bill     ,  i  .  i  r  .  *•      i-  i 

of  exchange  in-  uonoured;    With    averment    of   notice  of   dishonour: 
^  ^     second  count,  for  goods  sold  and  delivered :  third  count. 


fcndant  to 
plaintiff,  but 
also  debit  de- 
fendant to  the 
amount  of  the 
bill  for  its  dis- 
honour, it  is  as 
if  the  particu- 
lars had  not 
mentioned  the  biU  at  all. 

Therefore,  in  such  a  case,  the  defendant  in  an  action  for  goods  sold  and  deliyered,  can- 
not shew,  under  Kon  assumpsit,  that  the  plaintiff,  after  taking  and  presenting  the  bill,  ftikd 
to  give  notice  of  dishonour. 

^  The  Rule,  TV.  1  Ftc/.,  as  to  not  pleading  payments  for  which  credit  is  given  in  the  par- 
ticulars, does  not  apply  to  such  a  case. 


on  an  account  stated.  Pleas:  to  the  first  count,  traverse 
of  notice  of  dishonour :  to  the  second  and  third,  as 
to  all  but  5/.  175.,  non  assumpsit;  and,  as  io  5L  11  s^ 
payment  into  Court 
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On  the  trial,  before  Matde  B.,  at  the  Liverpool  Sum-     ^'^  Series. 

1841. 
mer  assizes  1839,  the  plaintiff  Tailed  in  proving  notice  . 

of  dishonour :  but  he  proved  items  of  demand  amount- 
ing to  53^  35.  The  defendant  claimed  to  reduce  this 
demand  by  the  amount  of  a  bill  for  36/.  85.,  which  had 
been  drawn  by  defendant  and  indorsed  to  plaintiff;  de- 
fendant alleging  that  plaintiff  had  presented  it,  that  it 
had  been  dishonoured,  but  that  plaintiff  had  not  given 
defendant  notice.  The  plaintiff's  counsel  contended 
that  these  facts  could  not  be  given  in  evidence  under 
Non  assumpsit.  The  defendant's  counsel  contended 
that  they  could  not  have  been  pleaded,  inasmuch  as 
the  plaintiff's  particulars  gave  credit  for  the  bill.  The 
particulars  credited  defendant  with  the  bill,  but  also 
debited  him  with  it  as  returned  dishonoured,  and  also 
with  the  expenses.  The  learned  Baron  was  of  opinion 
that  the  defendant,  under  these  circumstances,  could 
not  give  the  facts  in  evidence.  Verdict  for  plaintiff: 
damages  47/.  65. 

In  Michaelmas  term,   1839,  Dundas  obtained  a  rule 
nisi  for  a  new  trial,  or  to  reduce  the  damages  by  36/.  85. 

W.  H.  Watson  now  shewed  cause  (a).  The  par- 
ticulars must  be  looked  at  on  both  sides  of  the  account : 
and  then  on  the  balance  no  credit  is  given  for  the  bill. 
Or,  if  the  mention  of  the  bill  on  the  debit  side  is  to  be 
rejected,  the  mention  on  the  credit  side  must  be  re- 
jected too.  On  either  view,  this  defence  should  be 
pleaded  specially.  Indorsement  of  a  bill  is  not  of 
itself  payment.     It  is  true  that  the  indorsee  may  so 

(a)  Before  Lord  Denman  C.  J.,  Pattesoth  Coleridge,  and  WUliatnt  Jt, 
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treat  the  bill  as  to  give  the  indoreer  a  right  to  be  cre- 
dited with  the  amoant :  but,  when  this  is  so,  the  circam-* 
stances  must  be  specially  put  on  the  record.  He 
referred  to  Cooper  v.  Amos  (a). 


Dundas  and  Bayley^  contrik.  By  Reg*  Getu  7r. 
1  Fict,(Jb)j  the  defendant  need  not  plead  a  payment 
which  is  admitted  in  the  particulars :  and  such  a  plea 
would  be  disallowed  by  a  judge.  But  the  deliyery  and 
taking  of  a  bill  or  cheque  constitutes,  prima  fiide,  a 
payment ;  Hebden  v.  Hartsink  (c),  BosxeUy.  Smith  {d\ 
According  to  the  evidence,  the  defendant  has  lost  the 
right  upon  the  bill,  owing  to  the  conduct  of  the  plaintiff, 
who  has  thus  made  the  bill  his  own,  and  taken  it,  so  as 
to  bring  himself  within  the  principle  of  the  cases. 

Cur.  adv.  xmli. 


Lord  Denman  C.  J.,  in  this  term  (May  S9th),  de* 
livered  the  judgment  of  the  Court. 

In  this  case,  the  first  count  being  abandoned,  the 
plaintiff  proves  goods  sold  and  delivered  to  the  amount 
of  53/.  35. :  of  this,  5iL  17&  is  paid  into  court ;  and  the 
verdict  has  been  taken  for  47/.  6s.,  the  balance.  Hot 
the  defendant  says,  *^  I  am  entitled,  also,  to  deduct  a 
bill  drawn  by  me,  and  indorsed  to  the  plaintiff^  for 
36/.  85^  which  the  plaintiff  has  made  his  own  by  laches, 
in  not  giving  notice  of  dishonour.**  The  plaintiff  says, 
you  should  have  pleaded  that,  and  cannot  give  it  in 


(€ 


(a)  2C.i  P.  267. 

(6)  S  A.  ^  E.  SSa     See  Bowtmmd  ▼.  Blak$tey^  ant^  403. 

(c)  <  Esp,  X,  P,  a  40. 

{d)  6  C  .J-  P.  60.     Sec  Ptvte  ▼.  Daru,  I  Moo.  j-  £.  365. ;  Hw^k   • 
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evidence  under  Non  assumpsit"    The  answer  is,   **  I     New 
could  not :  your  particulars  admit  iL'*  [ 


On  looking  at  the  particulars,  they  give  credit  for  the  G»iiic 
bill  in  the  first  instance,  but  then  debit  it  again  as  re*  Smitbiii. 
turned  dishonoured :  they  must  be  taken  all  together ; 
and  then  there  is  no  admission  of  pa3rment  at  all.  The 
case  is  the  same  as  if  the  bill  had  not  been  mentioned 
at  all  in  the  particulars:  the  two  items  destroy  each 
other.     The  rule  must  be 

Discharged. 


The  Apothecaries*  Company  against  Green-  J*^^ 

OUGH. 

DEBT  for  penalties  under  stat.  55  G.  S.  c.  194.  s.  20.  in  an  action  to 
recover  penal- 

The  declaration  stated  that  defendant,  after  August  ties  under  tut. 

••.,«,-.         1  .-I  .  ot.      55  G.  a.  c.  194. 

ist,   181o,  m   the  act  mentioned,  to  wit  on  &c.,  ne  j.  so.,  for  prac- 
not  being  a  person  who,  on  the  said  1st  August,  or  at  )|J^ll2beai^  by 
any  time  theretofore,   was  actually  practising  as  an  *|2nff*and 
apothecary,  did  act  and  practise  as  an  apothecary  in  ft«ra;»h>ng 
England,  viz.  in  &c.,  viz.  by  then  and  there,  as  such  without  certifi- 
apothecary,  attending  and  advising,  and  furnishing  and  fence  wm  that 

defendant  was 
a  chemist  and 
druggist,  and  therefore  protected  by  sect.  S8»  which  enacts  that 'nothing  in  the  statute  shall 
affect  tlie  business  of  a  chemist  and  druggist  in  *'  the  buying,  preparing*  compounding, 
dispensing  and  vending  drugs,  medicines,**  &c, ;  but  all  persons  using,  or  who  shall  use, 
that  business  may  use,  exercise,  and  carry  on  the  same  as  fully  and  amply  as  the  same 
was  used,  &c.,  by  chemists  and  druggists  before  the  passing  of  the  acti 

Held,  that  defendant,  to  bring  himself  within  this  clause  (if  available),  was  bound  to 
shew  by  evidence  that  chemists  and  druggists  did  in  fact  attend,  advise,  and  furnish  medi- 
cines before  the  statute  passed.  And  a  verdict,  found  for  the  defendant  on  the  ground 
that  no  evidence  had  been  given  on  this  point  by  the  plaintiffs,  was  set  aside  on  motion 
for  a  new  trial. 

Held,  by  Paltettm  J.,  and  9eml>U  per  Coleridge  J.,  that  the  words  of  sUt.  55  G,  3. 
c.  194.  s.  28.  do  not  exempt  chtmisU  and  druggisto  from  the  r§gulatioiii  imposed  by  the  act 
on  persons  intending  to  practise  as  apotliecaries. 

VOL.  I.   N.  S.  do 
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[__  person,  viz.  one  John  Gerrard  since  deceased,  ¥rithoat 


.    J^^  .  ,   having  obtained  such  certificate  as  by  the  said  act  is 
Company      directed,  contrary  to  the  form  of  the  statute  &c     Plea, 

GaxxKouoH.  that  defendant  does  not  owe  &&,  in  manner  &c.  There 
were  other  counts  allying  similar  offences,  and  a  simihur 
plea  to  each. 

On  the  trial,  before  Movie  B.,  at  the  Liverpool  Sunn 
mer  assizes,  1839,  the  attending  advising,  and  furnish- 
ing medicines  were  proved ;  and  it  was  not  shewn  that 
the  defendant  had  obtained  a  certificate,  or  been  in 
practice  before  August  1st,  1815:  but  it  appeared  that 
there  was  a  chemist's  and  druggist's  shop  at  the  house 
where  he  transacted  business ;.  and  it  was  represented,  on 
his  part,  that  the  shop  was  his  own,  and  that,  in  doing 
the  acts  complained  of,  he  had  only  used  the  trade  of  a 
chemist  and  druggist  in  the  manner  referred  to  by 
sect  28,  which  provides,  ^^  That  nothing  in  this  act 
contained  shall  extend,  or  be  construed  to  extend,  to 
prejudice,  or  in  any  way  to  affect  the  trade  or  business 
of  a  chemist  and  druggist,  in  the  buying,  preparing, 
compounding,  dispensing  and  vending  drugs,  medicines 
and  medicinable  compounds,  wholesale  and  retail ;  but 
all  persons  using  or  exercising  the  said  trade  or  business, 
or  who  shall  or  may  hereafter  use  or  exercise  the  same, 
shall  and  may  use,  exercise  and  carry  on  the  s§me 
trade  or  business  in  such  manner,  and  as  fully  and 
amply  to  all  intents  and  purposes,  as  the  same  trade  or 
business  was  used,  exercised  or  carried  on  by  chemists 
and  druggists  before  the  passing  of  this  act"  No  evidence 
was  offered  for  the  defendant.  The  learned  Judge,  in 
summing  up,  stated  that  the  only  question  was,  whether 


IV.  VICTORIA. 


801 


the  defendant  came  within  the  exemption  of  sect  28 ; 
and  he  put  to  the  jury,  as  questions  for  their  con- 
sideration, whether  the  defendant  saw  sick  persons,  and 
prescribed  and  furnished  medicines  for  them,  and 
whether  such  acts  were  things  done  by  chemists  and 
druggists  before  the  passing  of  the  statute,  not  by 
usurpation,  but  as  part  of  their  trade ;  on  which  point, 
be  observed,  the  plaintiffs  had  given  no  evidence.  In 
the  latter  case,  his  Lordship  said,  the  defendant  would 
be  within  the  exemption.  And,  it  being  suggested  by 
the  plaintiffs'  counsel  that  sect  28  contained  no  word 
that  would  sanction  prescribing,  his  Lordship  adverted 
to  the  word  *^  dispense,"  which  he  apprehended  to 
mean  "furnishing"  or  "giving,"  generally.  The  jury, 
after  retiring,  brought  in  a  written  verdict,  stating  that, 
in  the  absence  of  proof  as  to  the  business  of  a  chemist, 
they  found  for  the  defendant  The  learned  judge  re- 
commended that  they  should  give  a  general  verdict: 
and  they  then  found  for  the  defendant 
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CressweUl  in  the  ensumg  term,  moved  for  a  new  trial 
on  the  ground  of  misdirection.  1.  On  the  construction 
of  the  statute,  it  cannot  be  supposed  that,  while  apothe- 
caries were  subjected  to  strict  rules  as  to  examination, 
apprenticeship  and  testimonials,  by  sects.  14  and  15,  and 
to  penal  provisions  under  sects.  20  and  21  if  the  rules 
are  not  observed,  chemists  and  druggists  were  intended, 
under  sect  28,  to  practise  as  apothecaries  without  any 
such  restriction.  Hie  words  of  sect  28  do  not  bear 
that  construction.  *^  Dispensing"  does  not  mean  at- 
tending and  prescribing,  but  preparing  and  making  up 
medicines ;  that  is  the  popular  as  well  as  the  scientific 

3  G  2 
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sense  (a).  ^*  Dispensing  chemist"  is  a  notice  commonly 
seen  on  shops.  ^Coleridge  J.  And  **  prescriptions  dis- 
pensed."] 2.  It  did  not  appear  by  the  evidence  that  the 
defendant  carried  on  the  business  of  a  chemist  and 
druggist  on  his  own  account  8.  If  the  pracUoe  of 
chemists  and  druggists  before  the  statute  was  any  de- 
fence, it  was  for  the  defendant  to  bring  himself  within 
the  exempting  clause  by  evidence  on  that  subject  (ft). 
But  the  first  point  is  that  which  the  plaintiffis  consider 
the  important  one. 

A  rule  nbi  was  granted. 


JV.  H.  Watsqn  now  shewed  cause.  It  was  for  the 
jury  to  say  whether  the  defendant  was  not  acting  as 
chemists  and  druggists  had  done  before  the  statute 
passed.  [Lord  Denman  C.  J.  Can  you  defend  that 
ruling?]  Originally  there  was  no  real  distinction  be- 
tween apothecaries  and  chemists.  The  act,  55  G.  3. 
c.  194.,  introduces  some  particular  regulations  with  re- 
spect to  those  who  profess  to  practise  as  apothecaries, 
but  leaves  chemists  and  druggists  in  the  same  situation 
as  before  with  respect  to  the  "  buying,  preparing,  com- 
pounding, "  and  ^^  dispensing  "  of  drugs ;  and  it  enacts 
that  all  persons  using  the  said  trade  or  business,  or  who 
shall  hereafter  use  it,  *^  shall  and  may  use,  exercise  and 
carry  on  the  same  trade  or  business  in  such  manner, 

(a)  «  A  dispensation  (in  pharmacy)  is  when  the  simples  of  a  compo- 
sition are  set  in  order,  lest  any  of  the  ingredients  should  be  forgotten."— 
BaiUy's  Dictionary,  14th  ed.  1751. 

**  Dispensation,  in  pharmacy,  the  disposition  and  amiflgement  of 
several  medicines,  either  simple  or  compound,  all  weighed  in  their  proper 
doses,  or  quantities,  in  order  to  be  employed  in  the  making  of  a  compo* 
sition.**  —  Iiee»*s  Eficychpadia,  tit  Dispensatiotu 

(b)  Spinas  x,  Parker,  1  T.  /?.  141. 
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and  as  fully  and  amply  to  all  intents  and  purposes,  as 
the  same  trade  or  business  was  used,  exercised  or  car- 
ried on  by  chemists  and  druggists  before  the  passing  of 
this  act."  These  words  are  very  large';  and  there  is 
nothing  to  shew  that  they  do  not  comprehend  all  that 
was  done  by  apothecaries  before  the  act.  Until  the 
decision  of  The  College  of  Physicians  v.  Rose  (a),  where 
the  judgment  in  B.  R*  was  against  the  apothecary,  but 
was  reversed  in  the  House  of  Lords,  it  does  not  appear 
that  apothecaries  had  any  recognised  right  to  do  more 
than||they,  or  chemists  and  druggists,  might  do  in  their 
shops:  and  the  judgment  of  the  House  of  Lords  is 
given  very  shortly,  and  without  reasons.  {Coleridge  J. 
If  there  was  guo  real  distinction  between  apothecaries 
and  chemists  down  to  1815,  what  do  you  say  was  the 
object  of  the  statute  ?  Why  were  not  the  same  regula- 
tions imposed  on  both?]  The  apothecaries  at  that 
time  professed  to  be  something  more  than  the  chemists : 
a  higher  and  more  educated  class.  [Coleridge  J.  Then 
the  statute  regulated  the  more  educated  class,  and  left 
the  others  without  regulation.]  A  chemist,  if  he  called 
himself  no  more,  might  sell  and  prescribe ;  if  he  held 
himself  out  as  an  apothecary  the  case  was  different. 
[Williams  S.  Do  you  say  he  might  attend  the  sick?] 
The  cases  in  which  parties  have  been  considered  liable 
who  held  themselves  out  as  apothecaries  are  different 
from  this ;  nor  has  any  similar  case  arisen.  In  Allison 
v.  Haydon  {b\  cited  for  the  plaintiffs  at  the  trial  (c),  the 
plainti^^  having  no  certificate,  sued  as  an  apothecary ; 
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(a)  In  B.  R.  6  Mod,  44.  &  C,  3  SaOc  17.  Judgment  rerened  in 
Dom.  Proc,,  Rate  ▼.  The  College  of  i%yjictafu,  5  Bro,  P.  C  553.  Sd 
(TomBi/s)ed, 

(6)  4  Bing.  619.  (c)  Pages  621»  692. 
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roiume  L      and  the  present  qaestion  could  not  have  been  rmised. 
'        If  there  was  any  miscarriage  here,  il  was  that  of  the 


The 


T. 


jury. 


CresmeU  (with  whom  were  J.  Im  Adelfkus  and  F. 
Bobinson\  contra,  was  stopped  by  the  Court. 

Lord  DsNBfAN  C.  J«  The  jury  appear  to  hare  (band, 
under  the  direction  of  the  learned  Judge,  that  chonists 
and  druggists  might  practise  as  apothecaries  befiMne  the 
statute.  At  all  events,  a  prim&  &cie  case  had  been 
proved  against  the  defendant ;  and,  if  be  relied  upon 
any  practice  b^ore  the  act  as  exempting  firom  penalties, 
it  was  for  him  to  shew  that  practice. 

Patteson  J.  I  cannot  see  any  possibQitj  of  doubt 
in  this  case,  unless  it  can  be  said  that  apothecary  and 
diemist  mean  the  same  thii^.  The  rule  must  be  absolute. 

WnxiAMS  and  Coleridge  Js.  concurred. 

Ruleabsolutek 

The  cause  was  tried  agun,  before  Wigktman  J.,  at 
the  Uverpool  Summer  assizes,  1841 ;  and  eridenGe  was 
given,  supporting  the  averments  of  the  declaration  above 
set  forth.  The  cause  was  undefended.  Wigfktnum  J^ 
after  adverting  to  the  dauses  of  the  statute  cited  in  the 
above  argument,  and  to  sect.  5,  said  that  the  distinction 
between  apothecaries  and  chembts  appeared  to  be  that 
the  iqpothecary  might  not  only  prepare,  dispense  and 
sell,  but  apply  and  administer,  medicines ;  that,  if  a 
chemist  not  only  sold,  but  also  if>plied  and  administered 
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medicines  in  the  ordinary  course  of  attending  patients, 
he  practised  as  an  apothecary :  and  that,  if  the  de- 
fendant had  so  practised,  he  was  liable  to  the  penalties 
claimed.  Verdict  for  the  plainti£&«  No  motion  was 
afterwards  made  (a). 

(a)  The  decision  of  the  House  of  Lords  in  Rote  v.  The  College  qfJ^^ 
ndaru,  5  Bro.  P.  C.  553,  is  sometimes  cited  as  the  finft  authority  whlflfc 
directly  established  the  right  of  apothecaries  to  attend  patienti  as  well  as  to 
make  up  and  sell  medicines.  But  that  privilege  seems  to  be  recognised 
by  Stat  6  8l  7  W,3,  c,  4.  (which  does  not  appear  by  the  report  to  ha?e 
been  mentioned  in  the  last  dted  case),  *'for  exempting  apothecaries  ftom 
serving  the  offices  of  constable*  scavenger,  and  other  parish  and  ward 
offices^  and  from  serving  upon  juries.**  Sec|b  1  is  as  follows.  <<  Wheresfi 
the  art  of  the  apothecary  is  of  great  and  general  use  and  benefit,  by  reason 
of  their  constant  and  necessary  assistance  to  his  mijsBty*s  subjects,  wfaidi 
should  oblige  them  solely  to  attend  the  duty  of  their  pnxfessions ;  yet  by 
reason  that  they  are  compelled  to  serve  several  parish,  ward,  and  leet 
offices,  in  the  places  where  they  live,  and  are  frequently  summoned  to 
serve  on  juries  and  inquests,  which  take  up  great  part  of  their  time^  they 
cannot  perform  the  trusts  reposed  in  them  as  they  ought,  nor  attend  the 
sick  with  such  diligence  as  is  required :  and  whereas  King  Jame»  I.,  by 
his  letters  patento  under  the  great  seal  of  England,  did  incorporate  the 
apothecaries  exercising  that  art  vrithin  Lonthn  and  seven  miles  company 
by  the  name  of  The  master,  wardens,  and  society  of  the  art  and  mys- 
tery of  the  Apothecaries  of  the  city  of  London :  **  sect  2.  *<  Be  it  there- 
fore enacted,**  &c,  «  that  all  and  every  person  and  persons,  using  and 
exercising,  or  that  hereafter  shall  use  and  exerdae,  the  art  of  an  apothecary 
within  the  said  city  of  London^  and  seven  miles  thereof;  being  free  of  the 
said  society,  and  who  already  have  been^  or  hereafter  shall  be  duly 
examined  of  his  skill  in  the  said  mystery,  and  shall  be  approved  of  for  the 
same,  and  every  of  them,  for  so  long  as  he  or  they  shall  use  and  exercise 
the  said  art  and  no  longer,  shall  and  may  at  all  times  hereafter  be  freed 
and  exempted  from  the  several  offices**  &c.  Sect  3  makes  a  provision 
in  favour  of  persons  using  the  art  of  an  apothecary  in  the  country  and 
having  served  an  apprenticeship. 
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wednetiay,      DoE  Oil  tlic  demise  of  Robinson  against  Do- 

J/ay  26tlu  ^ 

BELL. 


Demise  for  one  TTi  JECTMENT  for  messaaoes  &c.,  on  a  demise  laid 

year  and  six  W*l  ^ 

months  certain  5th    October   1840.      Declaration,    SOth    October 

from  August 

isth,  at  a  rent  1840.     On  the  trial,  before  Coleridge  J.,  at  the  sittings 

usual  quarter  in  Middlesex  after  last  Easter  term,  it  appeared  that  the 

calendar'^  lessor  of  the  plaintiff  had  demised  the  premise  to  the 

to*'i**Jvcr!!i!!  defendant  by  agreemeilt,  dated  13th  ^i^wrf  18S8,  "for 

either  side  be-  ^q^  y^p  ^j^^  ^{^  months  certain  from  the  date*'  of  that 

fore  deter-  '^ 

minaUon  of  the  agreement,  at  the  yearly  rent  of  26Lj  to  be  paid  qaar- 

said  tenancy* 

The  tenant        terly ;  the  first  quarterly  payment  to  be  made  on  29di 

continued  to 

occupy  beyond;  September  then  next  (but  a  proportion  of  the  rent  to  be 
monthft!^*"  ""  allowed  the  tenant):  and  it  was  further  agreed  ^^that 
three^months^  three  Calendar  months*  notice  shall  be  given  on  either 
elurin'^on '**  ^^^^  previous  to  the  determination  of  the  said  tenancy." 
isth  Augutt,     xhe  defendant  entered,  and  held,  under  the  airreement, 

was  proper ;  *^ 

and  not  a  notice  to  the  end  of  the  year  and  six  months,  and  afterwards 

expiring  at  the 

end  of  a  year  until  the  bringing  of  this  action.  On  May  7th,  1840^ 
mination  of  the  the  lessor  of  the  plaintiff  gave  the  defendant  notice  to 
^ths.  ^^       9^^t  ^^on  or  before  the  ISth  day  o^  August  next,  or  at 

the  expiration  of  the  current  year  of  your  tenancy 
which  shall  expire  next  after  the  end  of  three  months 
from  and  after  your  being  served  with  this  notice.'* 
The  notice  was  objected  to  on  the  part  of  the  defend- 
ant ;  but  the  learned  Judge  held  it  good;  and  the  jury, 
under  his  direction,  found  a  verdict  for  the  plainti£ 

Hughes  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.     When  the  year  and  six  months  expired, 
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lord  should   have  given  three  months'  notice  ending  _ 

with  the  first  year  of  the  new  tenancy.    The  year  and      5*^*  ^«™« 

six  months  was  a  term  certain ;  and  no  part  of  it  could  ▼• 

be  taken  into  the  ^^ current  year''  of  the  subsequent 

yearly  tenancy.     This  view  of  the  case  is  consistent 

with  Thompson  v.  Maberfy  (a)  and  Doe  dem.  Cfiadbom 

v.  Green  {b).    The  six  months  are  no  more  a  broken 

portion  of  the   time  than  the  preceding  twelve:    the 

whole  is  an  entire  period.      **  If  one  lets  land  for 

lOOyOCfb  days,  this  by  Bro.  (c)  is  a  good  lease  for  that 

time,  because  the  measure  and  continuance  thereof  by 

days  is  as  certain  as  it  would  be  if  it  were  for  so  many 

years  as  comprehend  those  days,  since  days  are  part  of 

and  go  to  make  up  the  years : "  4  Bac.  Abr.  836  {d)y 

Leases  and  Terms  for  YearSy  (L),  S.    ^*  One  made  a 

lease  de  anno  in  annum,  quamdiu  ambabus  partibus 

placuerit:  this  was  agreed  by  all  to  be  a  lease  certain 

for  two  years :  but  there  the  lessee  entered  and  occupied 

for  two  years,  and  also  for  part  of  the  third  year,  and 

then  died ;  and  for  rent  arrear  for  part  of  the  third  year 

debt  was  brought  against  his  executors;    and  upon 

nihil  debet  pleaded,  and  verdict  for  the  plaintiff,  it  was 

moved  in  arrest,  &c.  that  after  the  two  years,  this 

being  a  lease  at  will  determined  by  his  death,  and  then 

no  action  lies  for  the  rent  of  the  third  year ;  and  of  this 

opinion  was  Popham.     But  it  was  held  by  Gawdy  and 

FenneTy  that  though  at  first  this  was  a  lease  certain  but 

for  two  years,  yet  when  he  occupied  part  of  the  third 

year,  this  was  then  become  a  lease  certain  for  that  year 

also,  so  that  neither  of  them  could  avoid  it ;  for  other- 

(a)  2  Camp.  51S.  (6)  9  A.  ^  E.  658. 

(c)  Bro.  Jbr.  Leate,  13.  (d)  7tb  ed. 
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wise,  after  that  the  lessee  hath  been  at  great  chaises  in 
manurance,  the  lessor,  by  a  determination  of  his  will, 
might  strip  him  of  all  his  profit :"  4  Bae,  Abr,  858, 
Leases  and  Terms  Jbr  Years  (a),  (L),  S«  If  the  terms  of 
holding  be  ambiguous  in  such  a  case  as  this,  they  most 
be  construed  most  strongly  against  the  grantor ;  Jfiem- 
chester  College  v.  Trqffbrd  (6).  In  the  absoice  of  ex- 
press agreement,  the  terms  upon  which  parties  have 
continued  a  tenancy  after  the  expiration  of  a  stipulated 
period,  may  be  inferred  from  circumstances;  Boe  dem. 
Jordan  v.  Ward  (c) ;  and  here  it  was  not  likely,  the 
year  and  six  months  terminating  in  the  springs  that  the 
tenant  would  renew  his  holding  on  terms  which  made 
him  liable  to  be  dismissed  in  the  summer* 


Lord  Denman  C.  J.  I  am  of  opinion  that  the  three 
months*  notice  must  be  calculated  with  reference  to  the 
original  commencement  of  the  tenancy. 

Patteson  J.  In  all  cases,  the  **  current  year  **  refers 
to  the  time  of  entry,  unless  the  parties  stipulate  to  the 
contrary.  Here,  therefore,  the  current  year  would  end 
on  the  13th  of  August.  It  may  be  that,  on  this  con- 
struction, the  *^  six  months  certain  "  will  have  no  mean- 
ing ;  but  if  parties  will  express  themselves  so  vagody 
we  cannot  help  the  consequences. 

Williams  and  Coleridge  Js.  concurred. 

Rule  refused. 


(a)  Agard  ▼.  £mgf  Cro,  EUx.  TtSy  is  lefeiTcd  tOw 
(6)  2  Show.  31.  (c)  1  J7.  291  97. 
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Scott  against  Parker.  Thwdm^, 

A  SSUMPSIT  for  money  lent,  &c.r    Plea,  Non  as-  Agreement  as 

.  SUmpSlt  acknowled^ 

On   the   trial,   before   Lord  Denman  C.  J.,   at  the  ^?'1"«.'^^'^ 

'  '  of  p.  eighty 

sittings  in  Middlesex  after  Michaelmas  term,  1 839,  the  J*resiiithe    ^ 

Commercul 

plaintiff  claimed  on  the  money  counts  (a)  20021  and  in-  Inland  NaW- 

gatioa  com- 

terest;  and  he  put  in  the  following  document,  signed  by  pany;  and, 
himself  and  the  defendant  this  day  lent 

th^  Hud  J* 

*^  Memorandum,  October  24th,  1838.  200L,  it  is* 

"  I   acknowledge   having  received   of  Mr.  Richard  thatthe'Sd 
Parker  eii^hty  shares  in  the  Commercial  Inland  Carry-  ■''*f®*  *^  *•" 

^     J  ^      main  as  a  Be- 

ing and  Steam  Navigation  Company,  indorsed  as  11.  curityforthe  ; 

paid  on  each  share,  forty  granted  to  Mr.  Richard  WaU^  and  I  further 

agree  to  give 

and  forty  granted  to  Mr.  Robert  Pikcj  both  of  whom  P.  twenty^ne 
have  signed  transfer  notes  in  my  favour :  and  whereas  I  writing  before 
have  this  day  advanced  and  lent  to  the  said  Ricfiard  omipelhimto 
Parker  200L,  and  also  discounted  various  bills  of  ex-  Sva^^*^ 
change  accepted  or  indorsed  by  him,  it  is  hereby  agreed  !f  ^_^'^**" . 
that  the  said  shares  shall  remain  as  a  security  for  the  <iuu  upon  each 

payment  a  pro- 

above  named  sum,  and  for  all  further  sums  that  may  portionate 

hereafter  be  advanced  by  me ;  also  for  all  bills  bearing  shares  shall  be 

his  acceptance  or  indorsement  which  I  have  or  may  here-  Sansferred  to  * 

after  discount  or  advance  money  upon :  and  I  further  ^en"*Simed 

agree  to  give  the  said  Richard  Parker  twenty-one  days*  ^^?^  '*"^ 
notice  in  writinir  before  I  proceed  to  compel  him  to  pay      ^^^^  ^^ 

®  ^  r-  f  J    the  lender,  after 

twenty  one 
days'  notice,  might  bring  indebitatus  Msnmpsit  for  the  money  lent,  the  return  of  shares 
not  being  a  condition  to  be  performed  before  or  concurrently  with  the  payment. 


(a)  There  was  a  special  connt,  relating  to  a  diiftreiit  nljeet  matter, 
Mit  on  which  the  defendant  had  a  verdict. 
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Vehime  L      the  monej  advmoed,  or  any  portion  thereof;  and  thai 

1841 
\ opoQ  each   pajmeDt  a  pn^rtioiiate  amount  of  the 

shares  shall  be  giTen  up  and  transfierred  to  him  or  to 

his  order. 

^JoknSeaii. 

^  Bickard  ParkrJ' 

Notice  was  given  twenty  one  days  before  action 
brought.  For  the  defendant  it  was  objected  that  the 
plaintiff  ought  to  have  declared  specially  on  the  agree- 
ment, and  could  not  recover  on  an  indebitatus  counL 
The  Lord  Chief  Justice  gave  leave  to  move  to  enter  a 
verdict  for  the  defendant  on  this  objection  (a) ;  and  the 
plaintiff  had  a  verdict  lor  205/.  Erle^  in  Hilary  term 
1840,  moved  according  to  the  leave  reserved,  and  ob« 
tained  a  rule  nisL 


Sir  jP.Po/fodt  and  Bon/cw  now  shewed  cause.  The 
tion  for  money  lent  was  not  the  less  maintainable  because 
a  security  was  taken  at  the  time  of  lending ;  nor  could  it 
be  necessary,  in  declaring^  to  state  either  that  transac- 
tion or  the  stipulation  not  to  sue  without  notice.  No 
form  can  be  suggested  in  which  these  averments  could 
rationally  have  been  made.  The  observation  of  Tith' 
dal  C.  J.  in  Grissell  v.  Robinson  (£)  applies  here  :  ^  I 
have  always  understood  the  distinction  as  to  the  ob- 
ligation to  sue  on  the  special  contract  rather  than  on 
the  general  count  to  be^  that  where,  at  the  time  of  the 
payment,  any  thing  reoiains  to  be  done  under  the  con- 

(a)  And  upon  the  fiiither  objection,  tbmt  Ibe  document  produced  hid 
only  an 'agreement  itamp,  Imt  ought  to  have  been  stamped  as  a  moctgi^ 
€)r  disposition  affecting  personal  property,  within  stat.  55  6.  3.  c  184. 
sched.  part  1.  tit.  Mortgage,  But  the  Court  refused  a  rule  on  tfab 
ground,  saying  that  the  efleci  of  the  donnnent  was  not  snflicimtly 

(6)  3  New  Ck.  la  15. 
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action  should  be  on  the  special' contract;  but  where  all  [__ 


has  been  done,  and  the  plaintiff  has  only  to  prove  the  ^^'^ 
payment  of  the  money,  then  he  may  sue  on  the  general  Pakkuu 
count."  Luccu  V.  Godwin  (a)  is  to  the  same  effect  Here 
the  twenty  one  days'  notice  had  been  given,  and  nothing 
remained  to  be  done  by  the  plaintiff:  he  might  therefore 
'  declare  for  money  lent  Besides,  the  argument  for  the 
defendant  supposes  that  the  agreement  and  the  loan 
were  contemporaneous;  but  the  document  was  put  in 
only  as  evidence  of  the  loan.  The  advance  of  200/.  is 
recited  as  something  past :  and,  if  the  agreement  was 
later,  by  however  short  a  time,  than  the  loan,  then 
(supposing  it  an  answer  to  the  action)  it  should  have 
been  pleaded  specially. 

Erie,  contra.  The  defendant  does  not  dispute  the 
principle  that  in  cases  of  this  kind,  if  all  the  special 
parts  of  the  contract  have  been  performed,  indebitatus 
assumpsit  lies.  But  here  it  is  stipulated  *^  that  upon 
each  payment  a  proportionate  amount  of  the  shares  shall 
be  given  up  and  transferred  to"  defendant  **  or  to  his 
order."  There  is  a  liability  of  the  plaintiff,  concurrent 
with  that  of  the  defendant;  and,  to  maintain  his  action,  he 
ought  to  have  shown  that  he  was  ready  to  do  his  part,  and 
tendered  the  proper  amount  of  shares :  Kingston  v.  Pres^ 
ion  (i),  PhiUips  v.  Fielding  (c).  In  SpiUer  v.  Westhke  (rf) 
the  doctrine  now  insisted  upon  is  laid  down  by  Lord 
Tenterdefif  though  the  facts,  in  that  case,  made  it  inap- 

(a)  S  New  Co.  737.  743.     Johnton  t.  IRrklody,  I  Amotd  4*  Hodg^^  7,     * 
was  also  cited  to  this  point.      See  note  [i]  to  OAorne  t.  Rogerif  I  Wmt, 
Saund.  269  a;  and  yarious  authorities  reftrred  to  in  Beverley  ▼•  The  Lin* 
coin  Gas  Company,  6  jf .  j-  £.  839.  831. 

(6)  Cited  in  Jones  v.  JBarkley,  2  JDoug,  689.  4th  ed. 

(c)  2  H,  Bl.  123.  (d)  S  J9.  f  Ad.  155. 
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plicable.  [Coleridge  J.  Writing  makes  no  difierenoe 
in  the  contract :  suppose  nothing  were  written,  but  A. 
lent  B»  money,  and  B.  deposited  his  deeds;  and  jL 
said,  ^^  when  you  pay  me  I  will  give  up  the  deeds :" 
must  A.  declare  specially,  to  recover  the  money  7]  If 
there  was  a  specific  contract  to  be  performed  at  the 
time  of  demanding  payment,  the  indebitatus  count  would 
fail.  The  defendant  ought  to  have  had  an  opportunity 
of  denying  that  the  shares  were  tendered.  It  is  true 
that  the  agreement  recites  the  advance  as  a  thing  past ; 
but  the  payment  is  future,  and  is  coupled  with  some- 
thing to  be  done  on  the  part  of  the  plaintiff,  concur- 
rently with  that  act* 


Patteson  J.  This  case  turns  entirely  on  the  am- 
struction  of  the  agreement:  and  the  question  is,  whether 
the  giving  up  of  the  shares  on  payment  was  made  a  con- 
dition precedent  or  was  to  be  a  concurrent  act.  If  it  was 
to  be  either,  the  plaintiff  ought  to  have  shewn  perform- 
ance ;  and  no  giving  up  of  the  shares  or  offer  to  return 
them  is  shewn.  Hiere  is,  undoubtedly,  one  condition 
precedent  in  this  agreement;  the  plaintiff  says,  *^  I  fur- 
ther agree  to  give  the  said  Richard  Parker  twenty-one 
days'  notice  in  writing  before  I  proceed  to  compel  him  to 
pay  the  money  advanced;"  that  was  performed;  and  all 
the  cases  shew  that,  if  a  plaintiff  has  done  every  thing 
which  was  to  be  executed  on  his  part  before  making  his 
demand,  he  need  not  declare  specially.  The  question, 
therefore,  comes  to  this,  whether  the  plaintiff  in  this 
case  had  so  performed  every  thing.  Now  it  i^pears, 
by  the  clause  just  referred  to,  that,  where  these  parties 
meant  to  make  a  condition  precedent,  they  knew  how 
to  express  it     But  the  return  of  the  shares  is  not  sti- 
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notice.     The  plaintiff  says  only  "that  upon  each  pay- '_ 

ment  a  proportionate  amount  of  the  shares  shall  be  given  ^'^^^ 
up."  I  take  that  to  mean  that  the  shares  are  to  be  Pauik. 
returned  after  the  money  is  paid.  If  so,  nothing  re- 
mained for  the  plaintiff  to  do  when  this  action  was 
brought.  Trover  would  lie  against  him  for  the  shares 
if  he  did  not  return  them  after  payment :  but  the  in- 
debitatus count  was  sufficient  in  this  action. 


Williams  J.  I  am  of  the  same  opinion.  The  shares 
were  a  security ;  and  I  think  that  the  redelivery  of  them 
was  to  take  place  only  on  payment  of  the  money,  and 
was  to  be  the  result  of  that  act ;  and,  therefore,  that  the 
plainti£^  after  giving  the  twenty-one  days'  notice,  might 
bring  indebitatus  assumpsit.  Had  any  thing  remained 
to  be  done  on  either  side  before  the  action  was  brought, 
the  case  would  have  been  different;  as  where  goods  are 
sold  on  credit  "  at  two  mcmths  and  two  months,"  and 
the  action  is  brought  before  the  four  months  expire  (a). 

Coleridge  J.  Every  thing  here  depends  on  the 
word  "upon,"  in  the  last  clause  of  the  agreement;  and 
the  meaning  of  that  word  in  any  particular  case  must 
depend  on  circumstances.  Sometimes  it  means  before, 
sometimes  concurrently,  sometimes  after  (i).  The  plain- 
tiff here  was  not  bound  to  return  the  shares  till  he  had 
the  money.  This  was  a  loan  on  deposit  of  securities ; 
no  one  ever  heard  that,  in  the  case  of  a  loan  and  de- 

(a)  See  Musten  ▼.  Price,  4  Easi,  147.,  and  Miller  v.  Shawe,  there 
cited:  p.  149. 

(6)  See  Eegina  ▼.  Humphrey^  10  A,  ^  £.  S35.  346.  347.  36S.  965. 
36*9. 
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Scozz 

T. 

Pakksk.  Ix)rd  Demhan  C  J.  concurred. 


B4ile  disdunged. 


M^^i\  CuRLEWis  against  CoRprELD. 

In  an  actioii  by    A  SSUMPSIT,  bv  sccond  indorsee,  against  drawwr/ 

second  indorsee   J^  ^      J  ^      o 

agunst  drawer  of  a  bill  of  exchoDee :  averment,  that  the  dmwees 

of  a  bill  of  ex.  ® 

change,  the       did  not  pay  the  bill,  though  presented  to  them  on  the 

issue  being 

whether  de-       day  when  it  became  due,  of  which  defendant  bad  due 

fendant  had  ,  •  »  • 

had  notice  of  notice.     Plea,  denying  notice*     Issue  thereon. 
t^Zi  ^''       On  the  trial,  before  Pattemi  J.,  at  the  UiddleKX 

STnum'S  sittings  in  HiUay  term,  1840,  it  appeared  that  the  bill 

^ft^Ui^/s-  ^^  drawn  payable  on  SepUmber  244h,  1859;  that,  on 

honour,  he  the  28th,   plaintiff  received  a  letter  (the  contents  of 

wrote  and  sent 

a  letter  to  de-  which  Were  not  in  evidence)  from  a  Mr.  Broughkm^  to 
attorney)  which  whom  he  had  indorsed  the  bill :  that,  on  the  evening  of 
th^ietter'b^x  that  day,  a  clerk  of  the  plaintiff  took  a  letter,  written  by 
Tfficfult"'*  plaintiff,  but  the  contents  of  which  were  not  in  evidence, 
cf^^'h^t  *^  ^^  office  of  defeildant,  who  was  an  attorney :  and 
notice  had  been  timt,  the  officc  beinff  shut,  the  clerk  put  the  lettet  into 

served  on  dc-  ° 

fendant  to  pro.   a  box  there,  which  was  marked  ^letters  and  papers." 

duce  a  letter  t        i        j»  i 

dated  and  sent  The  clerk  Stated  in  his  evidence  that  he  did  not  know 
above  day,  con-  of  any  Other  bill  transaction  his  master  had  with  the 
Sf tt"  biutlTng  defendant.  The  plaintiff's  attorney,  Mr.  Richards,  was 
tw^Tu^t*  ^^  examined,  and  stated  that,  on  11th  October,  be 
defendant  did     wrotc  a  letter  to  defendant,  who  afterwards  called  upon 

not  produce  at  *" 

the  trial ;  and 

that,  afler  the  letter  supposed  to  contain  the  notice  of  dishonour  was  dellTered,  the  de- 
fendant told  plaintiff's  attorney  (in  answer  to  a  threat  of  legal  proceedings)  that  th«  biU 
luid  not  been  presented  in  time,  not  saying  any  thing  as  to  notice  of  dishoaoiir* 
^    Held  evidence,  to  go  to  the  jury,  of  a  regular  notice  of  dishonour. 
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ness  had  written ;  defendant  then  said  that  the  bill  ought  ^ 


not  to  have  been  negotiated  ;  that  he  should  file  a  bill  Cc»liwu 
in  equity  against  the  person  from  whom  plaintiff  had  CoErmn. 
it,  and  should  make  plaintiff  a  party.  Mr.  Richards 
answered,  that  the  plaintiff  had  nothing  to  do  with  that, 
and  would  proceed  at  law  unless  the  bill  of  exchange 
were  paid.  Defendant  then  said  that  the  bill  was  not 
presented  in  due  time  to  the  acceptor.  Before  the  trial, 
notice  was  given  to  the  defendant  to  produce  ^^  a  certain 
letter  dated  on  or  about  the  28th  day  ot September^  1889, 
written  and  sent  by  the  plaintiff  to  the  defendant  at  his 
office  '^  &c.,  ^*  containing  a  notice  of  dishonour  and 
non-payment  of  the  bill  of  exchange  (upon  which  this 
action  is  brought)  drawn"  &c.:  describing  the  bill. 
The  letter  was  not  produced.  Paiteson  J«,  in  summing 
up,  expressed  a  doubt  whether  the  proof  of  notice  was 
sufficient,  but  left  it  to  the  jury,  giving  leave  to  move  to 
enter  a  nonsuit  \i(  the  Court  should  think  that  there 
was  no  evidence  of  notice.  Verdict  for  plaintiff.  Bar^ 
stow^  in  Hilary  term  1840,  obtained  a  rule  nisi  for 
entering  a  nonsuit. 

W.  M.  Best  now  shewed  cause.  Notice  was  presum- 
able from  the  circumstances,  as  in  Wilkins  v.  Jadis  (a). 
Here,  as  Lord  Tenterden  observed  in  that  case,  the 
defendant,  in  disclaiming  liability,  did  not  rest  his 
defence  upon  the  want  of  notice,  but  on  a  different 
ground.  That  evidence  of  this  kind  may  be  sufficient, 
and  is  to  be  decided  upon  by  the  jury,  appears  from 
Hicks  V.  Tlie  Duke  of  Beaufort  (6).     Horford  v.  fVil- 

(a)  1  il/.  4r  'Bo**'*!*  S.  C  (not  on  this  point),  aB,^  Ad,  18S. 
(6)  4  New  Co.  229. 

VOL.X.  If.  8.  S  H 
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indorser,  after  having  been  discharged  by  the  laches  of     New  Series. 
the  holder,  has  been  held  liable  upon  his  indorsement, '____ 


except  where  an  express  promise  to  pay  the  bill  has  Cuelewm 
been  proved ; "  and  that  dictum  was  cited  by  Vaughan  J.  Coefuld. 
in  giving  judgment  in  PicJcin  v.  Graham  {a).  [Patteson  J. 
mentioned  Roberts  v.  Bradshaw  (i).]  There  a  notice  of 
dishonour  had  been  prepared ;  and  the  case  seems  to 
have  turned  upon  the  identity  of  the  letter  afterwards 
sent,  and  which  the  defendant  had  notice  to  produce, 
with  the  document  proved  to  have  been  so  prepared. 

Lord  Denman  C.  J.  Taking  the  whole  of  this  case 
together,  I  think  there  was  evidence  to  go  to  the  jury. 
The  plaintiff  proved  that  some  letter  was  put  into  the 
defendant's  box  on  September  28th ;  and  the  notice  to 
produce,  not  complied  with,  must  have  some  effect.  To 
that  is  added  the  conversation  with  the  plaintiff's  attor- 
ney, in  which  the  defendant  placed  his  defence  on  a 
different  ground  from  that  of  omission  to  give  notice  of 
dishonour.  The  case,  therefore,  is  like  WiUcins  v. 
Jadis  {c). 

PatitsonJ.  It  is  true  that  in  Roberts  v.  Brad- 
shais)  (b)  a  notice  of  dishonour  had  been  prepared  ;  but 
there  was  a  link  wanting  to  connect  that  notice  with 
the  letter  afterwards  sent.  Here  evidence  is  given  that 
a  letter  was  written  by  the  plaintiff,  and  carried  by  his 
clerk  to  the  defendant's  office  on  the  28th  of  September. 
Notice  was  given  to  produce  that  letter ;  and  it  was  not 
produced.  These  facts  alone  would  not  be  sufficient : 
but  then  comes  the  conversation  of  the  defendant  with 

(a)  1  Cro.  ij  M.  725.     S,  C,  3  Tyr.  923. 

(6)  1  Stark.  N.  P.  C.  28.  (c)  1  At:  ^  Rob.  41. 
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Richards;  and  the  whole  evidence  forms  a  case  that 
might  properly  go  to  the  jury. 

Williams  J.  concurred. 


Coleridge  J.  If  the  ground  on  which  Corfidd  rested 
his  defence  raises  a  presumption  of  notice,  it  nuses  a 
presumption  of  due  notice ;  and  the  objections  taken  in 
Sdarte  v.  Palmer  (a)  and  similar  cases  do  not  arise. 

Rule  discharged. 

(a)  7  Bin^.  530.     In  Uie  House  of  Lords,  1  AVw  Ca.  1 94. 


No  deodatul 
accrues  in  tlic 
case  of  a  fvio' 
nious  killing. 
Therefore, 
where  a  coro- 
ner's inquisition 
found  a  man- 
slaughter by 
navigation  uf  a 
steam  boat,  and 
that  the  steam 
boat  was 
moving  to  the 
death,  and  was 
of  the  value  of 
&c.,  and  the 
property  of&c., 
tliis  Court,  on 
motion,  ordered 
that  so  much  of 
the  inquisition 
as  related  to  the 
deodand  should 
be  quaslied. 


The  Queen  against  Pol  wart. 

^IR  W.  IV.  FOLLETT,  in  rmiiVy  term,  1840,  ob- 
tained a  rule  calling  on  Charles  Came  Ltxis^  one 
of  the  coroners  for  the  county  of  Essex,  and  the  widow 
(if  any)  or  the  next  of  kin  of  Robert  Masoti,  deceased, 
and  the  solicitors  for  the  afibirs  of  her  Majesty's  treasury, 
to  sliew  cause  wliy  the  inquisition  taken  before  the  said 
coroner  on  view  of  the  bodv  of  tlie  said  Richard  Mason j 
then  and  there  lying  dead,  should  not  be  quashed. 
The  inquisition  was  as  follows. 

Essex  to  wit.  —  An  inquisition  indented,  taken  &c., 
upon  the  oaths  of  &c.,  who^  being  then  and  there  duly 
sworn  &c.,  do  upon  their  oaths  say  that  Joseph  Pobcartj 
late  of  the  parish  of  fVest  Tilbury^  in  the  county  afore- 
said, mariner,  on  the  ISth  day  of  Februarj/  in  the  year 
&c«,  with  force  and  arras,  at  the  parish  &c.  aforesaid  in 
the  county  aforesaid,  in  and  upon  the  said  Robert  Mason, 
in  the  peace  &c.,  at  the  parish  &c.  in  the  county  &c., 
then  beuig,  feloniously  did  make  an  assault;  aod^lhat, 
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the  said  Joseph  Polwartj  at  the  parish  of  &c.,  then  being     ^'^  Series. 
the  master  and  commander  of  a  certain  steam  boat  called  . 

the  Manchester  of  Berwick^  of  the  value  of  SOO/.,  at  the  '^^^  Qokik 
parish  &C.9  then  navigating  upon  a  certain  navigable  Polwaet. 
river  called  the  Thames,  and  the  said  Robert  Mason^  at 
the  parish  &c.»  being  then  on  board  a  certain  vessel 
called  the  TyriaUf  he  the  said  Joseph  Polxvart,  at  the 
parish  &c.,  feloniously  did  then  navigate,  propel,  and 
force  the  said  steam  boat  called  the  Manchester  of  Berr 
wicif  in,  upon,  and  through  the  waters  of  the  said  river, 
against  and  over  the  said  vessel  called  the  Tyrian^* 
whereby  the  said  vessel  called  the  Tyrian^  at  the  parish 
&c.,  then  was  sunk  in  the  waters  of  the  said  river,  and 
by  means  whereof  the  said  Robert  Mason  was,  at  the 
parish  &c«,  then  feloniously  forced  kito  the  said  river, 
and  into  the  waters  thereof,  and  in  and  by  the  said 
waters  was,  at  the  parish  &c.,  then  suffocated  '  atld 
drowned ;  of  which  said  suffocation  Imd  drowning  the 
said  Robert  Masouj  at  the  pariish  iScc,  then  instandy 
died.  And  so  the  jurors  &c.  do  say  that  the  said 
Joseph  Polwart  him  the  said  Robeti  Mason,  in  manner 
and  by  the  means  aforesaid,  j^/emfOus^  did  kill  and  slat/j 
agunst  the  peace  &c.  And  that  the  said  steam  boat  Hfds 
moving  to  the  death  of  the  said  Robert  Mason j  and  is  of 
the  value  of  800/.,  and  the  property  of  and  in  the  pos- 
session of  John  Wilson  of  the  bof  ough  of  Berwick  upon 
Tweed,  shipowner  &c.  (other  owners  named).  In  wit- 
ness whereof  &c. 

Cause  was  shewn  in  last  Hilary  term  {a). 

Sir  W.  W.  FoUett,  in  support  of  the  rule  for  quashhig 
the  inquisition,  was  desired  by  the  Couit  to  begin.     A 

(a)  Jmiwuy  ^tfa»  1841.     B^liore  Usti  Z>ff>9M»  C.  J.,  M^dale,  ,f^- 
tetoHt  <^Dd  Coleridge  Js. 
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deodand  cannot  be  given  in  case  of  felony :  the  Court 
will  therefore  quash  so  much  of  the  inquisition  as  relates 
to  the  deodand,  as  was  done  in  Ex  parte  Carrulhers  (a), 
A  deodand  is  only  where  the  death  happens  by  misad- 
venture; the  instrument  of  death  may  indeed  be  for- 
feited to  the  king  in  cases  of  felony  ;  but  that  is  not  an 
instance  of  deodand,  properly  speaking.  In  Staund^ 
/orders  Plees  del  Coron^  lib«  L  c  12.  foL  20  a,  it  is  said, 
^^  Deodandumy  est  ou  home  avient  a  sa  mort  per  mis- 
aventure  dascun  chose  que  chiet  sur  luy,  ou  per  mis- 
aventure  dun  laps  que  il  meme  suffra  in  chiant  de  ascun 
chose,  sans  estre  enchesonee  per  ascun  auter  home^ 
cest  chose  quel  enchesona  sa  morte,  serra  forfeit,  eC 
pris  come  deodand,  a  distributer  in  almes  pur  le  be- 
nefite  de  son  alme."  According  to  this,  where  the 
thing  is  properly  a  deodand,  it  is  immaterial  whether 
it  be  literally  moving  or  not  In  3  Inst,  c  9.  p.  57* 
it  is  said,  ^'  Deodands  when  any  moveable  thing  in- 
animate, or  beast  animate,  do  move  to,  or '  cause  the 
untimely  death  of  any  reasonable  creature  by  mis- 
chance" "are  forfeited"  &c.  In  Foxlet/s  Case{b)  it  is 
said,  "  Deodanda  are  goods  which  occasion  the  death  of 
a  man  by  misadventure/'  In  Fost.  C.Zr.265,  Disc.  2.  c.  1. 
s.  5.,  it  is  said,  "  Accidental  death  which  happeneth  with- 
out the  intervention  of  human  means  induceth  a  forfeiture 
which  the  ignorance  and  superstition  of  ancient  times 
called  a  deodand/'  By  the  statute  De  officio  Corona- 
toris,  2  Stat.  4  jB.  1.  5.  2.  (IS.),  it  is  enacted,  "  concern- 
ing horses,  boats,  carts,  &c.  whereby  any  are  slain, 
that  properly  are  called  deodands,  they  shall  be  valued 
and  delivered  unto  the  towns;"  language  which  it  seems 


(a)  S  Man,  ^  R.  397.     See  Regma  v.   The  Grand  JuncUtm  BaUwcy 
Company f  W  A.  ^  E,  128,  note  (a). 
(6)  S  Rep.  109  0.  1106. 


IV.  VICTORIA.  821 

difficult  to  apply  to  any  but  cases  of  accident   A  similar      New  Series. 
inference  arises  from  the  language  in  1  East,  P.  C.  386. [ 


(ch.  6.  s.  IS.).  In  1  JBl.  Com.  302.,  the  following  is  ^he  Qosik 
given  as  an  instance  of  a  deodand*  *^  If  a  man  kills  Polwart. 
another  with  my  sword,  the  svrord  is  forfeited  as  an  ac« 
cursed  thing.  And  therefore,  in  all  indictments  for 
homicide,  the  instrument  of  death  and  the  value  are  pre- 
sented and  found  by  the  grand  jury  (as,  that  the  stroke 
was  given  by  a  certain  penknife,  value  sixpence)  that 
the  king  or  his  grantee  may  claim  the  deodand/' 
Blackstone  refers  to  Doctor  and  Student,  Dial.  2.  ch.  51.r 
and  there  it  is  said,  ^^  where  a  man  killeth  another  with 
the  sword  of  John  at  Stile,  the  sword  shall  be  forfeit  as  a 
deodand,  and  yet  no  default  is  in  the  owner  (a)"  This 
probably  is  said  with  reference  only  to  accidental  homi* 
cide.  In  the  case  of  Bex  v.  S^e  (b)  a  waggon  wheel 
was  forfeited  because  a  man  fell  from  the  waggon  by 
accident,  and  was  killed  by  the  wheel.  The  instances 
given  in  Com.  Dig.  Waife,  (£  1.),  all  manifestly  relate  to 
accidental  deaths. 

Sir  J.  Campbell,  Attorney  General,  contra.  The  pro- 
posed course  is  not  convenient;  for  perhaps  it  will  be 
rendered  useless  by  the  subsequent  proceedings.  The 
party  may  be  acquitted  of  the  felony ;  and  then  there  is 
nothing  to  support  the  jury's  finding,  since  no  other 
death  is  found :  or  he  may  be  convicted,  and  the  Crown 
not  proceed  for  the  deodand.  The  inquisition  might  be 
traversed.  [Lord  Denman  C.  J.  referred  to  Foster^s 
C.  L,  266.  (Di$c.  II.  ch.  I.  s.  5.),  as  an  authority  for 
the  interference  of  the  Court  at  this  stage.]  The 
deodand  may  be  taken.     Blackstone^   in  the  passage 

(a)  See,  as  to  this,  3  Insi.  57.  c.  9. 

(6)  2  Barnard,  K. B.  82,  111,  cited  in  Fost.  Cr.  X.  266,  Ditc  2.-  ch.  1. 
s,  5. 

3H  4 
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VoimmeX.      cited}  dearly  considered   that  a  depdttid    could   be 
^^^ taken  though  the  death  was  by  felooy;  for  be  speaks 

XbsQuwuv  of  an  indictmeDt*  So  in  Jervis  on  the  Office  &c.  cf 
PxiLWAw.  Coronersy  cb.  7<  s-  2.  p.  199*9  it  is  said,  **  Deodands  anre 
due  not  only  in  cases  of  casual  death,  but  ia  all  other 
homicides ;  for  which  reason  it  1%  thal^  in  all  indict- 
ments and  inqoisitions  for  homicide,  the  instrumeni  of 
death  and  the  value  are  presented  and  found  by  the 
grand  jury  and  the  corpper's  inquest,  that  the  king^  or  Us 
grantee,  may  claim  the  dieodand;  fer  it  is  no  deodand, 
unless  it  be  presented  as  such  by  twelve  men.  If  it  be 
presented,  it  matters  not,  whether  the  instrument  be 
used  by  the  owner  or  not;  for,  if  one  kill  another  with 
my  sword,  it  is  forfeited  as  an  accursed  thing,**  He 
cites  the  passage  referred  to  on  the  other  skle^  from 
Doctor  and  Student*  If  a  deodand  be  in  the  nature 
of  a  forfeiture  of  an  ^^  accursed  thing,"  it  is  not  the  less 
so  because  the  death  is  caused  by  felony*  [Lord  Den- 
man  C.  J.  Why  should  the  accursed  thing  be  sold  for 
the  good  of  the  soul  of  the  deceased  ?  Patteson  J.  I 
cannot  find  that  a  deodand  has  ever  been  sb  looked 
upon.]  In  the  Case  of  the  Lord  of  the  Manor  ofHamp- 
stead  (a)  it  seems  to  have  been  assumed  that  the  deodand 
would  accrue  whatever  was  the  character  of  th^  death. 
[Patteson  J.  The  only  question  was,  how  much  of  the 
chattels  was  to  be  deodand.}  In  Holers  P.  C,  part  1. 
ch.  32.  (vol.  i.  p.  419.},  the  law  of  deodand  is  applied 
to  death  by  felony  as  well  as  death  by  misadventure : 
and  the  definition  at  the  beginning  of  the.  chapter  is 
quite  general ;  ^<  that  moveable  good,  that  brings  a  man 
to  an  untimely  death."  [Patteson  3.  He  does,  how- 
ever, appear  to  confine  the  duty  of  the  jury,  in  this  re- 
spect, to  the  case  of  ^'  the  death  of  a  man  by  misadveo- 

I  .'•■... 

(a)  1  StOk.  2S0. 
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ture  («)-"]    He  speaks  directly  afterwards  of  indictihehtd     Jfew  Seris*. 

for  murder.     The  argument  on  the  other  side  goes [ 

too  far.     If  this  inquisition  is  to  be  quashed  on  such  an     "^^  Qo««k 
objection,  it  will  follow  that,  wherever  an  inquisition  finds      PolVaw. 
facts  establishing,  as  a  conclusion  of  law,  death  by  felony, 
and  also  finds  that  a  chattel  was  moTing  to  the  death, 
and  its  value,  the  inquisition  is  bad,  because  the  ih- 
strunient  might  then  be  claimed  as  a  deodand.     And, 
indeed,  the  quashing  of  that  part  of  the  inquisition  which 
states  that  the  vessel  was  moving  to  the  death,  which  is 
all  that  can  be  asked  for  on  this  objection,  will  not 
assist  the  party  applying  for  thb  rule ;  inasmuch  as  the 
fact  that  it  was  so  moving  is  a  conclusion  of  law  from 
the  facts  stated  in  the  rest  of  the  inquisition.     And,  if 
the  clause  objected   to  should  remain,  it  will  not  pre- 
judice the  party;   for  it  does  not  make   the  boat  a 
deodand,  unless  the  law  draws  that  conclusion.     In  Rex 
r.  Carruihers  (b)  the  finding  as  to  the  deodand  was  con- 
sidered uncertain. 

'  ii 

Sir  fF.  W.  FoUett  repUei. 

Cm  adxu  xmli. 

Lord  Denman  C.  J.,  in  this  term  {May  24tb)9  4^ 
livered  the  judgment  of  the  Court.  ,  ^ 

This  was  a  motion  to  quash  an  inquisition  taken 
before  the  coroner  of  Essexj  on  the  body  of  Moberi 
Mason,  by  which  a  verdict  of  manslaughter  is  found 
against  Joseph  Pdwart,  in  navigating  a  steam  bc^at,.  and 
a  deodand  of  800/.  is  laid  upon  the  steam  boat. 

Some  objections  were  taken  to  the  language  and 

(a)  And  iee  2  HaU'i  P.  C,  62 ;  parts,  cb.  8.   Conpara  asfta.  9,,3^ 4. 

In  I{eev€s*$  Hist,  Eng.  Law,  Yol.  ii.  p.  IS,  it  is  said  that,  **  in  all  cases, 

I  ■ '     lit 
the  thing  which  was  the  causa  mortis  was  to  be  valued,  and  forfeited  is  a 

deodand  to  the  king.'*    But  see  Brad,  foL  128  a,  there  cited. 

(6)  2  Bidn.  4;  Ry.  397. 
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form  of  the  inquisition :  but  the  principal  point  was^ 
whether  a  coroner's  jury  can  lay  a  debdand  in  any 
case  where  they  find  a  verdict  of  murder  or  man* 
slaughter. 

We  are  of  opinion  that  .they  cannot;  and  that  the 
latter  part  of  the  inquisition,  which  relates  to  the  deo- 
dand,  must  be  quashed,  as  was  done  by  this  Court  in 
the  case  of  Ex  parte  Carruthers  (a). 

All  the  authorities  in  our  law  books  treat  deodands 
as  being  due  where  the  death  is  by  misadventure :  and 
no  one  instance  has  been  adduced,  or  can  be  found, 
where  a  deodand  has .  been  laid,  where  a  verdict  of 
murder  or  manslaughter  has  been  found. 

Whatever  may  have  been  the  origin  of  deodands,  we 
can  find  no  reason  for  believing  that  they  were  r^arded 
in  the  light  of  fines  imposed  on  a  person  guilty  of  some 
misconduct  which  brought  about  the  fatal  event.  But 
indeed  the  principles  on  which  they  were  estaUished 
are  so  entirely  matter  of  conjecture  that  we  do  not  feel 
called  upon,  or  justified,  at  the  present  day,  to  extend 
their  application,  but  rather  to  limit  them  strictly  to 
the  cases  in  which  we  find  them  established  by  practice 
and  recognised  by  the  law.  Lord  Coke^  in  the  third 
Institute,  chap.  9.,  has  these  words  :  ^^  Deodands  when 
any  moveable  thing  inanimate,  or  beast  animate,  do 
move  to,  or  cause  the  untimely  death  of  any  reasonable 
creature  by  mischance  in  any  county  of  the  realm  (and 
not  upon  the  sea,  or  upon  any  salt  water)  without  the 
mil,  offence,  or  fault  of  himself,  or  of  any  personJ* 

The  statute  De  officio  Coronatoris,  4  £.  1.  siat,  2., 
speaks  {b)  of  deodands  in  the  latter  part,  unconnected 
with  the  ofience  of  murder,  or  any  other  oifence. 

Lord  Hale,  in  his  Pleas  of  the  Crawn^  Part  1.  chap. 

(a)  2  Ifon.  fr  21.  397.  (^  Sect.*  (13.) 


IV.  VICTORIA.  825 

32  (a),  treats  of  deodands :  and  all  the  cases  which  he     New  Series. 
discusses  are  of  death  by  misadventure.     He  says  that '___ 


"  the  inquisition  ought  to  inquire  of  the  goods,  that  The  Qoxxn 
occasioned  the  death,  and  the  value  of  them,  and  the  Polwart. 
villatOf  where  the  mischance  happened^  shall  be  charged 
with  process  for ''  them.  He  adds,  ^^  And  this  is  the 
reason,  that  in  every  indictment  of  murder,  man- 
slaughter &c.  the  indictment  finding,  that  he  was  killed 
with  a  sword,  staff,  &c.  ought  to  find  also  the  price," 
"  because  the  King  is  entitled  to  that  instrument"  No 
doubt  that  is  so:  and  whether  the  King  be  entitled 
to  the  instrument  will  depend,  in  such  case,  upon  the 
finding  of  the  jury  by  whom  the  party  is  tried  on  such 
indictment :  and  therefore  the  coroner's  jury  might  well 
have  found  that  Joseph  Polwart  navigated  a  steam-boat 
of  the  valine  of  SOOL  in  such  a  manner  as  to  be  guilty  of 
manslaughter;  and  the  forfeiture  would  depend  upon 
the  subsequent  trial.  But  here  they  have  found  that 
the  steam  boat  was  moving  to  the  death  of  Mason,  as  a 
distinct  and  substantive  finding,  creating  a  forfeiture  at 
once ;  which  is  only  proper  to  be  done  where  the  in- 
quisition is  final,  as  in  cases  of  misadventure,  and  no 
ulterior  steps  are  to  be  taken.  Lord  Hale  goes  on,  in 
his  next  chapters,  to  treat  of  murder  and  manslaughter ; 
but  in  no  passage  mentions  deodands  in  connection 
with  those  offences. 

In  Fleta,  book  1.  chap.  25.  (&),  deodands  are  treated 
in  the  same  manner  in  connection  with  death  by  misad- 
venture. So  in  Bac,  Abr.  tit.  Deodand  (c),  in  Foster's 
Crtnsm  Law,  tit  Deodands,  p.  265  (d),  in  1  Easfs  P.  C. 
386  {e),  in  Hawking s  P.  C.  B.  I.  c  26  (g),  in  Staund- 

(a)  Vol.  1.  p.  419.  (6)  Sect  9. 

(c)  Vol.  2.  p.  632.  7th  ed. 

(d)  Discourse  2.  ch.  1.  s.  5.  (e)  Ch.  yu  s.  13.  * 
(g)  Sect.  3.  &€.  (Vol.  1.  p.  161.  7tli  ed.)  j 
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fari/^^  P*  C.  20  a  (a),  and  in  Faxlaft  Case{b)f  the  same 
sort  of  language  is  used. 

We  have  therefore  no  difficulty  in  saying  that  this 
finding  of  a  deodand  in  a  case  of  manslaughter,  now  foe 
the  first  time  introduced,  is  bad,  and  that  the  inquisition, 
so  Tar  as  tegards  that  finding^  roust  be  quashed. 

"  Ordered}  that  so  much  of  an  inquisitioa 
taken  "  &C9  ^^  as  relates  to  the  deodand 
therdb.mentionedi  be  quashed  for  the 
insufficiency  thereof." 


(a)  Ub.  1.  c.  18. 


(6)  5  JUp,  110  6. 


Saturday^ 
May  29tb. 


The  Qu££N  against  William  West,  one  of 
the  .Proprietors  of  the  Leeds  and  Selay 
Railway. 

CIR  W.  W.  FOLLETT  obtained  a  rule  nisi  in 
,  Michaelmas  term,  1840,  on  reading  the  inquisition 
hereinafter  set  out,  to  quash  the  same  for  insufficiency ; 
and.  by  the  rule,  it  was  ordered  that  the  matters  of  the 
rule  should  be  put  into  the  Crown  paper  for  argument : 
notice  to  be  given  to  the  solicitor  for  the  Treasury,  the 
coroner,  and  the  widows  (if  any)  or  next  of  kin  of  the 
parties  deceased,  on  lyhose  bodies  the  inquisition  was 
ta^en. 

The  inquisition  was  upon  three  dead  bodies.  It 
found  that  the  three  all  came  to  their  deaths  acci- 
dentally, casually,  and  by  misfortune ;  and  that  a  cer- 
tain steam  engine,  and  certain  railway  carriages,  were 
moving  to.  the  respective  deathsi  ^^  and  are  the  goods 


A  coroner's  in- 
quitition  found 
death  by  mii- 
fortune»andUuit 
certain  chattels 
moving  to  the 
death  were 
«  Uie  goods  and 
chattels  of  and 
in  the  pos- 
session of  the 
proprietors  of 
the  Hull  and 
Selby  railway, 
and  of  the  pro- 
prietors of  the 
Leedt  and 
Sdby  railway." 
Inquisition 
quashed,  for 
not  shewing 
the  deodand  to 
be  the  property 
of  parties 
named,  it  not 
appearing  that 
there  eiisted 
any  corporations  or  corporation  entitled  as  above. 


and  chattels  oF,  ahd  in  th^  pbssntoim  bf»  'the  ]^vdj}ri(»torft     ^^  ai'<m> 

of  the  Hidl  and  Selln/  railway,  and'Of  the  proppleterfr«f  

the  Leeds  and  Selln/  railway,  and  *e  ifl  UwValrf^  of    «*«"*'' 
500/.  sterling."  :  ■  ^-m!.  ;  i- ..,,,1,...      ..-W.«.i 

Sir  J.  CampbettfAttovney^iSex^rei,  hoMr  shewed  eatise. 
One  objection  (a)  takeri  to  the  incjinsftfetl  is,  that  the 
chattel  which  is  ^aid  '■  to  -have  beeA  movinj^  to  the 
death  is  not  laid  to  be  the  prdp^rty  of  any  individual 
named.  But  the  Court ^n  l6ok<tlo  the  inquisition  only : 
and  that  does  not  shew  that  there  may  not  be  corpor- 
ations named  ^^  The  proprietors  of  the  JtiuU  and  Selbt/ 
railway,'*  and  "  The  proprietors  of  the  Leeds  and  Selln/ 
railway,"  or  one  corporation  named  ^*  The  proprietors 
of  the  HtJl  sni^SeUnf  railw^jr,  and'lheprdphrieti^^s  ofithe 
Ijeeds  and  Sclby  tailWay/^  The  €»!!trt't9Antai)t  se^^that 
the  name  or  names  are  necessarily  wrong  (9)1  '^    •'  '^ 

Sir  W.  W^  Foll^tt,  contra.  If  the  chattel  be  the  ^&- *  •  •  *  .'.i'.  mij, 
perty  or  a  corporation  or  corporations,  that  should  dis- •.•.>,,,.  wii;..'i 
tinctly  "    " 

shew  that 


that  there  was  a  public  act  of  parliament  creating  cor-  ?»     n.i . . 

porations  under  these  titles.     A  conviction  describing  !•  •      ^v   >( 

the  persons  convicted  as  ^^  Harrison  and  Company"^  ;   .<t  ,.,1,., 

was  held  bad  in  Rex  y*  Harrison  (c),     (He.  was.  then  :,       \' 

stopped  by  the  Court.)                     ,        r    '     ,    !       .  i'l'l.-.r 

(a)  OtHtr  oiiitctioM  wtrcf  difCinMid  ^  Jtwt  t^  irfpqprt  i^  jotfiff^.to  ' "; 

that  on  which  alone  the  Court  decided.  ,«■.-.    .i 

(6)  Sir  F.  PoUock  was  proceeding  to  addrea  tW  ti>urt  on  the'  same  ■  n- 

side;  but  Lord i)diy»idnC./.#tiile^tiiAt'(fc««4se^^^^^  ti       <      '  : 

refernng  to  Regina  v.  JBrownlow,  11  ^.  j*  J?.  119.     See  p.  185.  i,  t    '        .  r 

(C)    8    ST.  i2«   £08.  ■■     ■'•J.I  ■    .:-,!'.     .-.IC     .    f..  .  .i..r».    ......  .     /.,, 
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Volume L  Lord  Denman  C.J.    We  ought  to  have  some  au- 

_         _!__-  thority  brought  before  us  to  shew  that  this  finding  b 
The  QuKXH     suflBcient.     The  property  must  be  described.     The  de- 
Wist.         odand  is  to  be  levied  on  the  owners. 


Patteson,  Williams,  and  Coleridge  Js.  concurred. 

Role  absolute. 


Saturdajf,         Thc  QuEEN  agatfist  The  Inhabitants  of  East 

Maif  29th.  ^ 


Theezamin-  C\^  appeal  against  an  order   of  justices,   removing 

ation  of  a  pau-  ^^                                                                           , 

per  stated  facts  Sarah,  the  wife  of  William   Thirsting,  from   the 

genera?  ad-  ^  parish  of  Frishiey  to  the  township  of  East  Ville  (both  in 

aeScmeiu  by  ^^^  parts  of  Lindsey,  in  the  county  of  Lincoln),  the  ses- 

the  appellant  gious  confirmed  the  order,  subject  to  the  opinion  of  this 

p&risfl  •   IOC 

notice  of  ob-  Court  on  the  following  case. 

jecUons  denied 

the  fact  of  any  In  the  examination  of  the  pauper,  on  which  the  order 

such  settlement 

and  the  fact  of  of  removal  was  founded,  she  stated  as  follows.     '<  My 

On  the  appeal,'  husband,  WiUiam  Thirsting,  absconded  and  left  me  in 

mit^evidence  ^^^  parish  of  FrisJcney,  about  seventeen  weeks  ago.     I 

entfoVrTcttlel  ***^®  ^^^"  ^^^^  ^y  ^usband  say  that  his  place  of  set- 

ment  in  the  ap-  tlement  was  in  East  Ville,  in  the  said  parts.     I  have 

pellant  pansh  ^ 

by  hiring  and  received,  within  the  last  year,  from  Mr.  Kait,  of  East 

service;  and 

xronfirmcd  thc  Ville,  a  Christmas  box,  which  is  given  to  the  poor  persons 

order  of  re- 
moval.   Held,  that  belong  to  their  parish :  and  Mr.  Tristing  and  Mr. 

that  such  evi"  _  _                                                                                                       ^^ 

dence  was  in-  Clatcr,  charge  bearers  and  inhabitants  of  East   Ville, 

undeTstat  4  &  ^'^  "™^  ^^^^  ^*^»  meaning  myself  and  husband,  belonged 

f  sT-^Mdthis  ^^  ^^^^  parish:  and  Mr.  Tristing  said  they  had  taken 

Court  quashed  my  husband  before  without  any  order."     "lam  now 

the  order  of  "^                                                              •' 

sessions.  chargeable  to  the  parish  of  FriskneyJ^ 


IV.  VICTORIA.  829 

The   statement  of  the  grounds  of  appeal   was  as     New  Series, 

follows.  

That  the  said  Wiliiam  .Thirsting's  settlement  is  not     The  Qo««k 
in  the  said  parish  of  East  Ville,  as  stated  in  the  ex-    The  Inhabit- 

ants  of 

amination  of  the  said  Sarah  Thirsting.  East  Villi. 

That  the  said  Sarah  Thirsting  did  not  receive  relief 
from  the  inhabitants  of  East  ViUe,  as  a  poor  person 
belonging  thereto,  as  stated  in  her  examination. 

That  Mr.  Tristing  and  Mr.  Clater^  or  either  of  them, 
did  not  admit  that  the  settlement  of  the  said  William 
Thirsting  was  in  the  said  parish  of  East  ViUe :  nor  was 
the  said  William  Thirsting  ever  received  by  the  said  parish 
of  East  ViUe  as  a  pauper  belonging  thereto,  without  an 
order  of  justices,  as  in  the  said  examination  is  alleged. 

On  the  trial  of  the  appeal,  the  respondents  proposed 
to  prove  a  settlement  gained  by  the  pauper's  husband 
in  the  appellant  township  by  hiring  and  service.  The 
appellants  objected  to  the  admission  of  evidence  to  that 
effect  The  sessions  received  the  evidence.  The  re* 
spondents,  in  addition,  gave  evidence  of  verbal  state- 
ments by  certain  inhabitants  and  rate  payers  of  the 
appellant  parish,  as  shewing  admissions  by  the  appellant 
parish  of  the  settlement  of  the  pauper's  husband  in  their 
parish,  which  evidence  was  contradicted  by  other  evi- 
dence on  the  part  of  the  appellants.  The  appellants 
also  called  witnesses  to  rebut  the  proof  of  a  settlement 
by  hiring  and  service  in  their  parish. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  evidence  on  behalf  of  the  respondents  to 
prove  a  settlement  by  hiring  and  service  in  the  ap- 
pellant parish  was  admissible  or  not. 

JVIiiiehurst  and  Willmore  in  support  of  the  order  of 
sessions.      Under  sect.  81  of  stat  4  &  5  ^.  4.  c.  76, 
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nothing  can  be  given  in  evidence  by  the  respondents 
contradicting  the  examination :  and,  further,  if  the  ex- 
amination itself  do  not  shew  a  suflSdent  ground  of  settle- 
ment,  the  order  of  removal  must  be  quashed,  provided 
the  point  be  taken  'in  the  notice  of  objections.  But 
here  the  evidence  of  hiring  and  service  was  given 
merely  to  support  and  explain  the  settlement  shewn  by 
the  admissions  of  the  appellant  parish,  which  are  al- 
leged in  the  examination.  No  objection  is  made  to 
the  want  of  particularity  in  the  examination :  and  it 
states  admissions  which  distinctly  shew  the  existence  of 
some  settlement.  In  Bex  v.  MisUrUm  (m)  and  Ex  parie 
Bro9dm/(b)  the  evidence  which  was  held  inadmissible 
set  up  a  ease  differing  from  the  statement  in  the  exaroio" 
ations.  It  cabnot  reasonably  be  expected  that  the  exa- 
mination should  be  technically  accumte ;  Rex  v.  Kdve^ 
dm^{c) :  here  it  only  fiuls  to  shew  the  precise  nature  of  the 
settlement,  by  setting  out  evidence  instead  of  l^al  re- 
suits.  {Coleridge  J.  I  am  of  opinion  that  what  I  said 
in  Rex  v.  Kelvedon  (c)  was  incorrect :  I  think  it  has  been 
overruled  {d)J\  At  any  rate,  the  case  here  is  as  if  one 
party,  in  a  civil  suit^  had  tendered  a  larger  issue  than  he 
was  entitled  to  tender,  but  the  other  party  had  joined 
on  such  issue,  instead  of  demurring  spedaliy.  la  Rex 
V.  Bromyard  {e)i\\v&  Court  held  that,  under  stat.  (U.  K.) 
41  G.  S.  c.  23.  s*  4.,  an  appeal  agamst  a  rate  could  not 
succeed  upon  a  defect  on  the  face  of  the  rate^  where  such 
objection  was  not  specified  in  the  notice.    The  same  doc« 


(a)  6  J.  i  E.  878. 
(6)  7  A.  i  £.  423. 
(c)  5i^.  4  1;.  687.  691. 

(/i)  S«e  Me^nay.  TTke  JuUket  of  the  WeU  Hiding  ef  YMUhift^  10  A.  4- 
£.  685.  687,  8. 
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trine  is  applictble  to  die  notice  of  objeotion  under     uitwSMeg. 
sect  ^81  of  Stat;  4  &  5  »C  4u  i:.  76. ;  JBct  ▼.   """  ^^**" 


«mlr(a).    The  objeotioiis  traTeise  only  the  fiettleiiient    'i^^™^ 


generally^  and  the  fact  of  the  admimons.  . .    The  inteMi^ 

..     .'.    ■■.\     EAirVnubi 

Wildwum  and  FUmtn^  contrfi.  =  Sect  81  enacte,  not 
that  no  gronnds  of  settlement^  but  that  no  grounds;  of 
removal)  shall  be.goqe  into  which  are  not  specified  iii 
the  examination. '  The  fairing  and  service  is  a  ground 
of  removal  not  so  specified ;  for  the  admissiensy  though' 
possibly  a  groand  of  removal,  do  •  not  comprehend 
hiring  and  service^  nor  afe  tiiey']^iieral'  allegations  of 
settlement  under '  which,:  as  the-  respondents  contend^ 
any  ^  fMLrticdar  setdement  iioay  l)e  shewtt,  but,  at  the 
mos^  aUegatbns  of  grounds  lof  removal*  It  is  true  that 
no  objection  is  made  to  the  otder  or  examination. «fl 
bad  on  their  fisbce:  they  are  not,  in  fic^  so:  for  relielv 
though  not  a  head  of  settlement^  may  be  ground  of  re* 
movoL  No  advantage  can  be  taken  of  the  general  tra- 
verse of  the  settlement^  >  introdocQd  in  the  notice '.of 
ol^ection.  Snch  a  travecse  was  nugatory  here :  or>  at 
least,  it  must  be  read  with  referetooe  to*  the  examinatian*. 
It  cannot  raise  the  qoestibn  whether  there  be  lany  pQS« 
sible  settlements  The  strictness*  required  in  documents 
under  sect  81  appears  botxi  RaginaSn.WhitUnf  Upper^{h)f 
Megina  v.  The  Justices  cf  the  fVesi^  Biding  of  York-* 
shire  {c)f  Segina  y.  Middletonin  TeesdaU  (d)^  Megina  v« 
Brii^em(Uer{i).         -  «   '    i 

(a)  e  A.^E.  273.    See  Re^na  r.  Uiddleion  m  J^e$daie,  \9  A»  j[  JS, 
688  ;  Segina  ▼.  Coslock,  10  A.  J-  E.  417. 

(b)  11  A.4:E.90.  (c)  10^.4'^.6S5. 
iT)  10  ^.  j- ^,  S88.                                      ^e)  10  A.  f  E.  6$B0  I 
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L(Mrd  Demman  C.  J.  Notwithrtiuiding  what  wasaaid 
in  Rex  v.  Kdvedon  {a)y  I  am  of  (pinion  that  the  en- 
dence  objected  to  was  inadmissible  under  an  examin- 
ation like  this,  and  that  the  objecti<m  ought  to  have 
prevailed.     The  order  of  sessions  must  be  quashed. 


Patteson,    Williams,    and   Coleridge  Js.  oon* 
curred. 

Order  of  sessions  quashed. 

(a)  5  A.iE.  687. 


Tunday, 
June  1st. 


Paul  against  James. 


By  staL  5  &       ^T^RESPASS  for  assaulting  plaintiff  and  endeavouring 

6  IT.  4.  c.  xviii.,      -■-  r  !_• 

to  wrest  a  pickaxe  from  him. 
Pleas:   1.  Justification  as  servant  of  John  Carr^  al- 


for  paving, 
lighting,  &c., 
(among  other 
places)  the 

liberty  of  Saffron  Hili,  HtUton  Gardem,  and  Sfy  Bents,  in  MiddJaex,  the  inhabitants  of  the 
liberty  entitled  to  meet  in  vestry  or  other  public  meetings  were  empowered  to  elect  commis- 
sioners who  were  to  have  the  sole  superintendance  of  the  paving,  lighting,  and  preventing 
nuisances  and  obstructions  in  "  the  several  squares,  streets,  lanes,  courts,  ways,  footways, 
carriageways,  passages,  and  places**  within  the  liberty:  the  commissioners  were  era- 
powered  to  pave  and  repair  all  the  "  squares,  streeU**  (&c.,  as  above),  «•  and  places,'*  within 
the  liberty :  power  was  given  them  to  light  the  squares,  &c.  (as  above)  and  places,  and 
to  set  up  lamps  and  other  works  for  lighting,  but  not  to  aflSz  them  to  any  private  pre- 
mises  without  leave :  the  commissioners  were  authorised  to  rate  every  holder  and  occupier 
of  land,  &c.,  in  the  liberty  for  (be  purposes  of  tbe  act:  and  they  were  enabled,  at  their 
opu'on,  to  act  under  the  powers  conferred  by  this  act,  or  those  given  by  the  Metropolis 
Paving  Act,  57  C.  S.  c.  xxix. 

Ell/  Place,  Holbom,  is  within  the  liberty ;  its  site  was  formerly  that  of  the  Bishop  of 
Eiya  palace,  but  became  vested  in  tbe  Crown,  and  was  afterwards,  in  1776,  conveyed  (by 
the  Lords  of  the  Treasury,  under  an  act  of  parliament)  to  a  private  person  in  fee;  and 
houses  were  built  upon  the  site,  with  a  carriageway  and  footways  between  them.  Tbe 
footpaths  are  paved  and  the  carriageway  gravelled,  by  the  inhabitants,  voluntarily  and  at 
their  own  expence,  and  were  so  from  the  time  when  the  houses  were  built  The  ways 
were  never  repaired  by  the  public,  nor  in  any  manner  dedicated  to  the  public  use.  Ely 
Place  communicates  with  public  thoroughfares  by  gateways,  formerly  entrances  to  the 
palace ;  the  inhahitanU  dose  the  gates  at  night,  and  at  other  times  when  they  think  fit ;  and 
porters  employed  by  them  keep  out  objectionable  persons.  The  gates  are  generally  open 
m  the  day  time ;  and  the  public  pass  in  and  out,  but  have  no  right  of  way.  The  inlw'hitants 
pay  poor  rate  (for  the  Uberty)  and  sewers*  rate. 

Held  that  Ely  Place  was  not  a  «<  square,  street,**  &c.  or  «  place,"  which  tbe  commis- 
sioners for  the  liberty  could  assume  jurisdiction  to  pave,  under  stat.  5  &  6  fT.  4.  c.  xriiL, 
or  Stat.  57  G.  3.  c.  xxix. 
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legiDff  that  Carr  was  seized  of  a  close  called  Ebj  Place^     New  Sene$. 

1841. 
and  that  plaintiff,  without  Carres  license,  was  attempting  * 


to  dig  up  with  the  pickaxe  a  flagstone,  part  of  the  ^^^^ 
pavement  of  Ely  Place;  and,  because  plaintiff  refused  to  Jamis. 
desist  on  request,  defendant,  as  Cartas  servant,  endea- 
voured to  hinder  &c  2.  Justification  of  the  trespass, 
as  the  servant  of  William  HodgeSj  in  defence  of  a  close 
in  the  possession  of  Hodges*  3.  Justification,  in  de- 
fence of  defendant's  own  possession  of  Eb/  Place.  4. 
Justification,  alleging  that  defendant  was  possessed  of  a 
messuage  with  a  private  way  appurtenant  thereto  over 
Ely  Place;  and,  because  plaintiff  was  obstructing  the 
said  way  over  Ely  Place^  ,and  digging  up  the  pavement 
thereof,  and  refused  to  desist  on  request  &c. 

Replication  to  plea  1  (a).  That  Ely  Place  was  a  paved 
way  and  place  within  the  limits  of  the  Local  Paving  and 
Lighting  Act,  5  &  6  fFl  4.  c.  xviii.,  and  was  within  that 
part  of  the  liberty  of  Saffron  HiUj  Hatton  Garden^  and 
Ely  RentSy  which  had  not  been  paved  &c.,  by  virtue  of 
the  London  Paving  Act,  8  G.  3.  c.  2L,  and  was  and  had 
been  within  and  under  the  jurisdiction  and  controul  of 
^^the  commissioners  for  paving  and  improving  the 
liberty  of  Saffiron  Hill  in  the  county  of  Middlesex  ;''  and 
that  by  reason  of  the  premises,  and  of  the  statutes  in 
that  case  &c.,  the  sole  power  and  superintendance  of  the 
paving,  repairing,  cleansing,  lighting,  watering,  improv- 
ing, &c,  the  said  Ely  Place^  so  being  such  paved  way, 
had  been  and  was  vested  in  the  said  commissioners; 
and  that  plaintiff,  being  surveyor  to  the  commis- 
sioners, by  their  command  entered  into  Ely  Place  to 
carry  the  purposes  of  the  said  act  of  5&,6  W.4f.  c.  xviii. 
into  execution,  viz.  to  pave  and  repair  the  said  paved  way 

(a)  The  case  gave  only  an  abstract  of  the  pleadings. 

3  I  2 
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and  place  there,  and  in  so  doing  necessarily  endeavcmrcd 
to  dig  up  the  pavement  with  the  pickaxe,  when  defend- 
ant committed  the  trespasses  &C  Similar  replicalioii  tm 
the  other  pleas,  mutatis  mutandis. 

The  rejoinder  to  the  replication  to  the  first  pleat  after 
an  inducement  to  the  e&ct  that  Ely  Place  was  and 
always  had  been  a  private  way  and  place,  and  repaired 
by  and  at  the  sole  expense  of  the  several  owners  and 
occupiers  for  the  time  being  of  certain  land,  messnages^ 
and  hereditaments  adjoining  and  near  thereto,  by  rate- 
able contributions  made  and  agreed  upon  by  and 
amongst  themselves  from  time  to  Ume^  and  bad  never 
been  a  public  paved  way  or  place  within  the  meaning  of 
Stat.  5  in  6  W.  4.  c.  xviii.,  and  had  never  been  paved  or 
repaired  by  the  public,  and  had  never  been  dedicated  to 
the  public  for  public  use  as  a  way  or  passage,  and 
had  not  become  nor  been  used  as  a  public  or  oonunon 
highway,  concluded  with  a  special  traverse  that  Eb^ 
Place  was  or  had  been  a  paved  way  and  place  within 
the  limits  of  the  Local  Paving  Act,  5  &  6  ^.  4.  r.  xviili, 
or  within  that  part  of  the  liberty  of  &^roii  ifi%  Hatton 
Garden^  and  Ely  Rents  which  had  not  been  paved, 
lighted,  and  cleansed  by  virtue  of  the  Ldmdon  Paving 
Act,  8  G.  S.  c.  21.,  or  was  or  had  been  within  and 
under  the  jurisdiction  and  controul  of  the  said  commis- 
sioners for  paving  and  improving  the  liberty  of  Saffron 
Hillf  in  the  county  of  Middlesex^  in  manner  &c. ;  and 
concluded  to  the  country.  Similar  rejoinder  to  the  re- 
plication to  the  second,  third,  and  fourtli  pleas.  Issues 
thereon. 

The  cause  came  on  for  trial  before  Lord  JDen-^ 
man  C.  J.,  at  the  sittings  in  Middlesex  after  Michaelmas 
term,  1838,  when  a  verdict  was  found  for  the  plaintiff 
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for  1 5.  damages  and  AOs.  costs,  subject  to  the  opinion  of     New  Series. 
this  Court  on  a  special  case,  the  material  parts  of  which  * 


were  as  follows.  ^^"'• 


V. 


The  plaintiff,  at  the  time  &c.,  was  surveyor  to  the        Jambs. 
commissioners  for  paving  and  improving  the  liberty  of 
Saffron  Hill,  Middlesex.     The  defendant  was  the  occu- 
pier of  a  house  in  Ely  Place. 

Sect.  1  of  Stat  5  8i6  fV.^.  c.  xviii.,  local  and  personal, 
public,  ^^  for  paving,  cleansing,  lighting,  and  regulating 
the  several  parishes  of  5/.  Margaret,  St.  John  the  Evan- 
gelistf  and  St.  James,  within  the  liberty  of  Westminster 
in  the  coun^  of  Middlesex,  and  the  precinct  of  the 
Savoy,  and  also  part  of  the  liber^  of  Saffron  Hill, 
Haiton  Qarden,  and  Ely  Bents,  within  the  same  county; 
and  for  other  purposes  therein  mentioned,"  recites  stat 
2  G.  S.  c.Sl.  (a),  and  several  other  acts  passed  for  alter- 
ing, amending,  and  making  that  act  more  effectual  {b). 
It  further  recites  that  the  streets  and  public  places  within 
eertain  parishes  in  the  said  act  named,  the  precinct  of  the 
Savoy,  the  liberty  of  Saffron  HiU,  Haiton  Garden,  and 
Ely  Bints  (except  such  part  of  the  said  last-mentioned 
liberty  as  had  been  paved,  lighted,  and  cleansed  by 
virtue  of  an  act  made  "  &c.  8  G.  S^  c^Ql.),  and  certain 
other  streets,  &c.,  m%ht  be  more  conveniently  paved 
or  macadamized,  repaired,  lighted^  watered,  cleansed, 

(a)  ^^ntitled  '^  An  act  for  paWng,  cleansing,  and  lighting,  the  squares, 
ilvtets,  and  lanea^  wilfain  the  atj  and  libert^r  of  Wettminster,  the  parishes 
of  <^.  QUes  in  the  Fieldtt  St,  George  the  Martyr,  St.  Qfiorge  Bloomtbwjff 
that  part  of  the  parish  of  St,  Andrew' i  Holbom  which  lies  in  the  county 
at'Jiiidiietett'ibb  several  liberties  of  the  Hotts  and  Savoj^,  and  that  part  of 
the  duchy  of  Ltmctuter  which  lies  in  the  county  of  Middlesex,  and  for 
preYfi^tiQ^  aiyioyano^^  therein;  and  for  other  purposes  therein  men- 
tioned.*' 

(»)  Stilts.^  Gi  8;  ^.  S9;^  4  G.  dl  c.  39.,  ^  G.3.  c.  50.  j  1 1  G.  S.  c.  22., 
fp  <^  9< .  p  43^.;  W  ^  Gf.  ^  Ci  3(iiiU,  Iqcal  imd  perspnal,  public. 

Si  S 
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regulated,  or  otherwise  improved  and  kept  free  from 
nuisances  and  obstructions,  and  considerable  expense 
saved  to  the  inhabitants  of  the  said  several  parishes,  pre- 
cinct, and  liberty,  if  the  same  were  withdrawn  from  the 
controul  and  jurisdiction  of  the  commissioners  who  were 
appointed  under  and  by  virtue  of  some  or  one  of  the 
said  acts  thereinbefore  recited,  and  were  vested  in  com- 
missioners to  be  appointed  or  otherwise  as  thereinafter 
mentioned.  And  it  enacts  that,  from  and  after  the  first 
election  of  commissioners  for  the  purposes  of  this  act, 
the  recited  acts,  so  iar  as  they  relate  to  the  paving,  &c^ 
of  the  several  squares,  streets,  lanes,  courts,  ways,  foot- 
ways, carriageways,  passages,  and  places  within  the 
parishes  in  this  clause  named,  the  precinct  of  the  SatXH^ 
the  liberty  of  Saffron  Ht%  HatUm  Garden^  and  Ely 
Rents  in  the  parish  of  Si*  Andreafs  Holbom,  and  to  cer^ 
tain  streets  or  places  also  named,  shall  be,  and  the 
same  are  thereby,  repealed ;  and  the  sole  power  and 
superintendance  of  the  paving,  repairing,  cleansing, 
lighting,  watering,  and  improving,  and  preventing  nui- 
sances and  obstructions  in  the  said  squares^  streets,  flcc^ 
and  places,  as  well  as  of  several  other  streets.  Sec,  de- 
scribed in  the  clause,  are  thereby  vested  in  the  commis- 
sioners to  be  elected  for  such  parish,  precinct,  or  liber^ 
respectively  as  thereinafter  mentioned. 

Sect  12  empowers  the  inhabitants,  having  a  right  to 
assemble  in  vestry  or  other  public  meetings  in  and  for 
that  part  of  the  said  liberty  of  Saffron  Hill,  Haiton 
Garden^  and  Ely  Rents  which  has  not  been  paved, 
lighted,  and  cleansed  by  the  said  act  of  8  G.  8.,  to  meet 
and  elect  commissioners  for  carrying  this  act  into  exe- 
cution in  such  part  of  the  said  liberty  as  aforesaid,  who 
shall  be  called  <<  the  commissioners ''  &c*  (as  in  the  re- 


IV.  VICTORIA.  ^  887 

plication).     Sects. 9>  10,  and  II  give  the  same  power     NewSma. 
to  the  inhabitants  of  other  districts. 


Sect.  28  empowers  the  said  commissioners  in  each  of  ^^^ 
the  said  parishes,  precinct,  and  liberty  to  cause  the  Jamu.. 
several  squares,  streets,  lanes,  courts,  ways,  footways, 
carriageways,  passages,  and  places  within  such  parish, 
precinct,  or  liber^,  or  such  of  them  as  they  shall  from 
time  to  time  think  proper,  to  be  well  and  sufficiently 
lighted  at  such  times  and  in  such  manner  as  they  shall 
direct,  and  empowers  them  to  provide  and  set  up  lamps 
&c.,  and  works  necessary  for  such  lighting,  and  to  affix, 
carry,  or  place  any  such  lamp  or  works  to,  upon,  or 
against  any  buildings  or  premises,  and  to  alter  or  re- 
move and  repair  the  same  &c.  Sect.  29  restricts  them 
from  affixing  any  pipe  or  other  thing  for  the  convey- 
ance of  gas  for  lighting  any  of  the  said  squares,  streets, 
&C.,  against,  through,  or  into  any  private  buildings  or 
premises  without  the  consent  of  the  owners  and  occu- 
piers. 

Sect  39  empowers  them  to  alter,  regulate^  and  in- 
crease the  number  and  position  of  the  lamps  in  any  of 
the  streets  and  public  places  within  their  respective  juris- 
dictions, and  also  to  alter  the  level  of  any  such  street  or 
public  place,  and  the  form  of  the  pavement  or  the  ma- 
terials with  which  the  same  is  or  shall  be  paved,  or 
otherwise  made  or  formed. 

Sect.  44*  enacts  that  it  shall  be  lawful  for  the  said 
commissioners  in  the  several  parishes,  precinct,  and 
liberty  from  time  to  time,  and  at  all  times  hereafter,  to 
pave,  macadamize,  or  otherwise  make,  keep^  repair,  and 
alter  all  the  squares,  streets,  lanes,  courts,  ways,  fix>t- 
ways,  carriageways,  passages,  and  places  within  the 
parishes,  precinct,  and  liberty  for  which  they  may  be 

S  I  4 


^38  B.B.   TRINITY  TERM, 

Fobtmt  I.      appointed,  or  which  may  be  placed  under  their. jciciadi{>- 

*       tion  by  virtue  of  that  act,  except  as  therein  is  eKiaepted« 

^^^^  Sect  .45  empowers  and  reqoires  the  ooimnissioMrs  ki 

J^jcfs.        each  of  -the  said  parishes,  Sec,  lo  make  rates  for  the 

purposes  of  the  act  upon  every  person  who.  shall  inhabit, 

hold,  use,  occupy,   &c.,  or  may  otherwise  be  liable 

under  this  act  to  be  rated  or  assessed  taty  any  fcuid, 

ground,  house,  &c«,  within  each  of  the  said  parishes, 

precinct,  and  liberty  Sec ;  the  money  to  be  vested  in  the 

commissioners  for  the  purposes  of  the  act. 

Sect.  77  enacts  that  all  the  clauses,  provisions,  pdwets, 
and  authorities,  articles,  matters,  and  thmgs^  contained 
in  Stat.  57  G.  3.  c  xxix.,  local  imd  personal,  pnblic  (a), 
'^  for  better  paving,  improving  and  regnlating  the  ttreels 
of  the  Metropolis,  and  removing  and  preventing  noiaaiioeB 
and  obstructions  therein,'*  shall  remain  and  be  in  ftiil 
force  and  effect  in  the  parishes,  precinct,  and  liberty 
comprised  within  the  jurisdiction  of  this  act^  and  that 
the  commissioners  may,  from  time  to  time  and  at  all 
times,  either  act  under  all  or  any  of  the  causes  &a  and 
authorities  contained  in  that  act,  or  tfaedanaes  Ice.  of 
the  present  act,  as  they  may  think  proper. 

The  case  then  set  out  sect.  1  of  stat  57-6«d.  c^zzuc, 
noticed  the  powers  given  and  provisions  made  by  that 
act  for  effecting  the  objects  of  the  preamble^  and  p&- 
ferred  to  several  sections  in  which  the  persons  to  eaoer- 
cise  the  powers,  and  carry  into  effect  the  provisions, 
are  described  as  ^^  the  commissioners  or  trustees,  or  oth«r 
persons  having  the  controul  of  the  pavements  of  the 
streets  and  public  places  in  any  parochial  or  other  dis- 
trict within  the  jurisdiction  of  this  act"  &c*  It  enume- 
rated several  other  sections  where  the  places  in  which 

[(a)  Printed  entire  in  the  Statutes  at  Laige. 
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the  powers  are  to  be  exercised  and  provisions  carried     Kew  Serieu 

into  effect  are  described  as  **  streets  and  public  places/*  

It  also  set  forth  tl^e  substance  of  sect  54.  which  em-         ^^"'' 

v., 

powei's  the  commissioners  to  cause  streets  and  public        Jahss. 

places  to  be  paved,  repaved,  and  repaired  by  the  owners, 

&C.,  of  adjoining  premises,  or  themselves  to  pave,  &c. 

such  streets,  and  take  the  streets  &c.  so  to  be  paved  by 

them  into  their  own  particular  jurisdiction  \  the  owners, 

&c.,  of  messuages,  &c,  to  be  rated  for  the  charges. 

The  case  then  proceeded  as  follows.  The  parish  of 
St.  Andrewj  Holbom,  is  divided  into  three  districts :  the 
parish  of  Si*  AndreWy  Holboftij  in  the  city  of  London^  the 
parish  of  St.  Andrew^  HoUxjm^  above  Bars,  in  the  county 
of  Middlesex,  and  the  Liberty  of  Saffron  Hill,  Hatt(fn 
Garden,  and  Ely  Bents,  in  the  parish  of  jS^.  Andrew, 
HMom,  in  the  county  of  Middlesex.  Each  of  these 
districts  has  separate  overseers,  and  separate  commis- 
sioners for  paving  and  lighting ;  and  they  are  separate 
districts  with  respect  to  the  relief  and  maintenance  of 
the  poor.  Ely  Place  is  situated  within,  and  is  part 'oG 
the  Liberty  of  Saffiron  Hill,  Hatton  Garden,  and' Efy 
Bents,  and  is  within  that  part  of  the  metropoliff^hjcb-is 
included  in  the  weekly  bills  of  mortality.  It  had  not,  at 
the  time  of  the  passing  of  stat.  Sic  6  fV.4f.  c.  xviii;, 
been  paved,  lighted,  and  cleansed  by  virtue  of  stat. 
8  G.  S.  c.  21.,  and  is  not,  unless  subject  to  the  controul 
of  the  commissioners  under  stat.  5  &  6  )^.  4.  d  xviii., 
subject  to  the  controul  of  any  commissioners,  trustees, 
or  other  persons  having  the  controul  of  the  pavements 
under  an  act  of  parliament. 

The  site  of  Ely  Place,  before  1772,  belong^  to  'the 
Bishoprick  of  Ely  ;  and  the  Bishop's  palace,  called  Ely 
House,  stood  upon  it:  but  in  1772  the  ground,  with  the 
palace,  which  had  become  ruinous,  and  all  erections 
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thereon,  were,  by  stat.  12  G.  S.  c.^%  vested  in  the 
Crown  for  public  purposes.  In  1776  the  same  ground 
and  premises  were,  by  an  act  passed  in  17G.S.  r.S3.(a), 
vested  in  the  Commissioners  of  the  Treasury,  or  the 
Lord  High  Treasurer  for  the  time  being,  upon  certain 
trusts,  and  were  afterwards,  in  pursuance  thereof,  by 
lease  and  release  of  18th  and  19th  November  1776,  con- 
veyed to  Charles  Cole  in  fee.  Soon  afterwards  Ely  House 
and  the  other  buildings  on  the  premises,  except  Ely 
chapel  (which  is  still  standing  there),  were  pulled  down ; 
and  the  present  Ely  Place  was  erected  on  the  site. 

The  principal  entrance  to  Ely  Place  is  from  Hotbomy 
on  the  south  side  of  Ely  Place.  There  is  a  row  of 
houses,  twenty-two  in  number,  extending  from  south 
to  north  along  the  east  side,  and  another  row,  consist- 
ing of  twenty  houses,  and  also  the  old  chapel,  extending 
along  the  west  side.  There  is,  in  front  of  each  row, 
a  footpath,  and  between  the  footpaths  a  carriageway 
from  the  south  to  the  northern  extremity  of  the  place. 
The  footpaths  are  paved  with  flagstones  in  the  usual 
manner,  and  the  carriageway  gravelled ;  they  were  so 
respectively  paved  and  gravelled  soon  after  the  palace 
was  removed  and  the  houses  in  Ely  Place  built,  and 
have  been  so  paved  and  gravelled  ever  since  at  the  ex- 
pense of  the  owners  and  occupiers  of  houses  in  Ely  Place, 
and  have  never  been  repaired  by  the  public,  and  have 
never  been  in  any  manner  dedicated  to  the  public  use. 

At  the  Holbom  entrance  there  is  a  gateway  for  car- 
riages and  another  for  foot  passengers,  having  respec- 
tively gates  therein.  There  were  wooden  gates  in  the 
same  place  while  Ely  House  stood ;  and,  in  the  interval 
of  time  between  the  removal  of  them  and  the  erection 


(a)  Stet  15  G,  3.  c.  33.  «.  18.  app«ftn  to  be  meant. 
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ot  the  present  gates,  a  wooden  bar  was  kept  across  the     New  Serin. 

same  place.     At  these  gates  porters  employed  and  paid  *___ 

by  subscription  among  the  inhabitants  of  Ely  Place  have  ^^^^ 
been  stationed  by  day  and  night ;  and  the  gates  have  Jaku. 
always  been  shut  at  night;  during  which  time  Ely  Place 
has  been  guarded  by  watchmen  employed  and  paid  in 
like  manner  by  the  inhabitants.  On  the  western  side, 
about  half  way  up,  there  is  a  foot  passage  called  Mitre 
Courff  leading  from  Ely  Place  into  Hatton  Garden: 
across  this  passage,  at  the  end  joining  Hatton  Garden^ 
is  also  a  gate  opening  inwards  to  Ely  Place,  kept  closed 
at  night  by  a  private  watchman  employed  and  paid  by 
the  inhabitants  of  Ely  Place.  At  the  northern  end  of 
Ely  Place  there  was  formerly  a  gateway  leading  from 
Ely  Place  through  a  yard  called  Bleeding'heart  Yard 
into  a  street  called  Charles  Street^  which  street  is  a  pub- 
lic thoroughfare.  This  gateway  was  erected  in  the 
place  where  the  back  gates  to  the  bishop's  palace  had 
stood.  This  gate  was  shut  or  open  as  the  inhabitants 
of  Ely  Place  thought  fit ;  the  inhabitants  had  keys  to  it; 
and  some  of  them  used  this  gateway  as  a  way  to  the 
stables  occupied  by  them  in  Bleeding-heart  Yard. 
When  the  gate  was  open,  persons  could  and  did  pass 
by  this  gateway  between  Bleeding'^art  Yard  and  Hot" 
bam ;  but  for  the  last  forty  or  fifty  years  this  passage 
has  been  closed  up  altogether.  Except  at  the  first  men- 
tioned gateway  from  Hdbom^  and  the  passage  through 
Mitre  Court  before  mentioned,  Ely  Place  is  closed  on 
all  sides,  and  can  only  be  entered  through  one  of  the 
last  mentioned  gateways  or  passages.  The  public  have 
no  right  of  way  through  the  gateways  or  passages  or 
over  the  carriage  way  or  footpaths  in  Ely  Place;  but  the 
gates  have  been  generally  kept  open  during  the  day; 
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during  which  period  the  public  have  beea  accttstomed 
to  go  in  and  out,  and  in  so  doing  to  use  the  footpaths ; 
but  the  inhabitants  have  closed  these  gates  in  the  day 
time  whenever  they  thought  fit,  and  have  been  used  to 
close  them  particularly  during  the  days  of  cattle  markets 
in  Smithfieldy  and  on  occasions  of  public  executions  at 
Neonate;  and  the  porters  employed  by  the  inhabitants 
have  been  accustomed  to  drive  out  beggars,  collectors 
of  old  clothes,  and  other  objectionable  people* 

Since  1835,  the  inhabitants  of  Ely  Place  have  regu- 
larly been  rated  to  the  relief  of  the  poor  for  the  said 
liberty,  and  have  regularly  paid  the  same.  They  have 
also  paid  sewers'  rates.  Before  the  passing  of  stat.  5.Sl 
6  W.  4.  c.  xviiL,  the  owners  and  inhabitants  of  Ebf  Place 
voluntarily  paved,  gravelled,  and  repaired  it  as  before 
mentioned. 

After  the  passing  of  that  act,  viz.  in  November  1836, 
the  commissioners  under  the  last  mentioned  act  gave 
notice  of  their  intention  after  the  ensuing  Christmas  te 
enter  Ely  Place  and  take  upon  themselves  the  future 
lighting,  cleansing,  repairing,  and  improving  of  it  under 
that  act  and  slat  57  G.  3»  c.  xxix.  On  July  18th, 
1837,  the  plaintiff,  being  surveyor  to  the  commissioners^ 
entered  Ely  Place  by  their  order  in  pursuance  of  the 
notice,  claiming,  under  them,  a  right  to  repair  the  pave- 
ment of  the  footpaths  therein,  and  was  digging  up  a 
flagstone  of  one  of  the  said  foo^MUhs  for  that  purpose 
when  the  trespass  was  committed,  plaintiff  refusing  to 
desbt. 

The  question  for  the  opinion  of  the  Court  was, 
whether  Ely  Place^  or  the  said  foo^MOh  at  the  time  of 
the  trespass,  was  a  paved  way  or  place  within  and  under 
the  jurisdiction  and  controul  of  the  commissioners  for 
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paving  and  improving  the  liberty  of  Saffron  Hilly  in  the  y^  Serin. 

county  of  Middlesex.    If  the  Court  should  be  of  that  ]__ 

opinion,  a  verdict  was  to  be  entered  for  the  plaintiff;  ^^^^ 

otherwise  a  nonsuit.  jAkhte. 


Sir  J.  Campbellj  Attorney  General,  for  the  plaintiff. 
The  substantial  question  is,  whether  streets  and  places 
which  are  de  iacto  public,  though  not  yet  dedicated  to  the 
public  as  thoroughfares,  may  be  paved  and  lighted  by  the 
commissioners,  or  whether  the  inhabitants  have  power 
to  exclude  them.  Stat.  8  G.  3.  c.  21.  may  be  left  out  of 
consideration :  the  case  turns  mainly  on  stat.  5&6  W.^. 
c.  xviii.  The  commissioners  are  elected,  under  sect.  12 
of  that  act,  by  the  qualified  inhabitants  of  the  liberty : 
the  householders  in  Ely  Places  therefore^  may  exercise 
a  choice  in  the  appointment.  Sect.  44  empowers  the 
commissioners  for  the  several  parishes,  precinct,  and 
liberty,  in  the  most  general  terms,  to  pave  and  repair 
^'  all  the  squares,  streets,  lanes,  courts,  ways,  footways, 
carriageways,  passages,  and  places  within  the  parishes, 
precinct,  and  liberty  for  which  they  may  be  appointed." 
It  cannot  be'  denied  that  Ely  Place  is  a  place  within 
the  liberty  for  which  these  commissioners  are  appointed. 
Sect.  44*  must  be  read  together  with  sect.  28,  which,  in 
precisely  similar  language,  empowers  the  commissioners 
to  light  the  squares,  streets,  places,  See.,  within  their  dis- 
tricts, and  sect.  29,  which  prohibits  them  from  affixing 
gas  pipes,  &c.,  for  lighting  the  squares,  streets,  &c.,  or 
places,  to  any  private  buildings  or  premises :  and  it  may 
be  inferred  from  this  last  restriction,  that  the  legislature 
contemplated  a  power  of  lighting  places  which  might 
not  be  dedicated  to  the  public.  Sect  S9  gives  them  a 
jurisdiction  as  to  the  pavements,  in  connection  with 
their  powers  as  to  lighting.     The  inhabitants  of  Ely 
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Fohme  /.      Place  would  clearly  be  rateable  under  sect  45.    Would 

1841 
*___  they  have  been  subjected  to  this  burden  if  the  paving 

Paul  gj^^  lighting  clauses  had  not  been  meant  to  comprehend 
Jamu.  them,  the  rate  being  for  the  purposes,  among  others, 
of  paving  and  lighting  ?  Stat  57  G.  3.  c.  xxix.  does 
not  seem  to  go  farther,  as  to  this  question,  than  stat. 
5  &  6  ^  4.  c.  xviii.  Ely  Place,  as  the  case  describes 
it,  has  the  principal  characteristics  of  a  '^  place  *'  to 
which  it  might  be  presumed  that  this  act  was  meant  to 
extend.  One  and  the  same  construction  must  be  ap- 
plied to  the  provisions  for  pavings  for  lighting,  and  for 
removing  nuisances  and  obstructions ;  and  convenience  is 
strongly  in  favour  of  holding  each  of  the  clauses  appli- 
cable. It  would  be  very  unreasonable  to  say  that  the 
inhabitants  of  a  line  of  street  half  a  mile  long  might 
prevent  the  exercise  of  all  these  powers  because  they  or 
some  proprietor  retained  tlie  privilege  of  putting  up  a 
bar.  Could  Sauihampton  Street,  Covetit  Garden,  be  ex- 
empted from  such  an  act  on  this  ground  ?  llie  whole 
argument  for  the  defendant  is,  that  Ely  Place  is  not  a 
place  within  the  act  of  5  &  6  W.  4.  c.  xviii.,  because  it 
is  not  dedicated  to  the  public  as  a  way ;  that  is,  in  effect, 
that  the  words  '^  dedicated  to  the  public  "  must  be  added 
to  the  enumeration  of  '*  squares,  streets,"  &c.,  and 
*^  places,"  in  sect  44. 

.  Sir  W.  TV.  Follett,  contri,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  Tliere  is  no  doubt,  upon  this 
case,  that  Ely  Place  is  private,  just  as  much  as  if  it  had 
remained  a  bishop's  palace. 

Patteson,  Williams,  and  Coleridge  Js.  concurred. 

Nonsuit  to  be  entered. 
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Ralph  against  Harvey.  Tuesday, 

June  3d. 

Richards  against  The  Same. 

JJALPH  V.  Harvey  was  an  action  of  debt  for  work  Where  a  dc- 

and  labour ;  plea,  Nunquam  indebitatus.   The  cause  charged  with 

was  tried,  April  18th,  1841,  at  the  GuildAaOy  Devonport,  ner^in  rnSihig 

before  the  deputy  sheriff  to  the  sheriff  of  Devon.    It  ^°"^''"^^*'"' " 

appeared  that  the  work  had  been  performed  at  a  mine,  ^  ^^^^  ®*5**^ . 

*  *  '■  contracted  such 

held  by  a  mining  company;  and  the  plaintiff's  case  debt  personally, 

or  represented 

was,  that  the  defendant  had  become  liable  as  a  partner,  himsetf  tothe 
The  work  was  done  in  the  first  four  months  of  1840.  partner,  the 
It  was  not  proved  that  the  defendant  had  personally  having  b^n 
contracted  with  or  employed  the  plaintiff,  or  had  led  SevenhcSbc 
plaintiff  to  suppose  him  a  partner  in  the  mine ;  nor  was  ^®^°  ^J  ®^*" 

*^  rr  r  »  dence  short  of 

evidence  civen  of  any  instrument  of  partnership;  but  strict  proof  that 

^  -^  ^  ^  he  had  executed 

the  plaintiff  endeavoured  to  shew  that  defendant  was  in  a  deed  of  co- 

,,...  •  rr>        t        partnership,  or 

fact  a  partner,  by  admissions  in  conversation.     The  de-  was  legally 
fendant  was  stated  to  have  said,  after  the  work  in  ques-  the  mine.   Ad- 
tion  had  been  done,  and  the  mine  had  stopped,  that  he  ^"him,*before 
held  100  shares,  that  he  would  see  the  manager,  and  o^ after thedebt 

'  o     ?  was  incurred, 

that  arrangements  would  be  made  for  payment.     Vice  v.  may  be  evidence 

*-*  *    "^  for  this  purpose. 

Lady  Anson  (a)  was  cited  for  the  defendant,  and  Tredwen      Per  Lo«i 

Denman  C.  J. 

V.  Bourne  (&)  for  the  plaintiff.    Some  evidence  was  given  An  undersherifT 
for  the  defendant,  to  shew  that  he  had  never  actually  notes  to  the 
become  entitled  to  shares  in  the  mine.     The  deputy"  moUon  for  a 
sheriff  told  the  jury  that  Vice  v.  Lady  Anson  [a)  was  still  ^^^^iTd^lf  mb!!" 
law,  and  not  overruled  by  Treimen  v.  Bourne  (b) :  that,  ^^\^"*     ^ 

'  ^  \   /  J   should  state  the 

no  deed  of  copartnership  being  proved  by  the  plaintiff,  manner  in 

mitted  the  case  to  the  jury,  and  not  leave  it  to  be  shewn  by  affidavit. 

(a)  7  B.  ^  C,  409.     S.  C,  at  nisi  prius,  Moo.  ^  M.  96. 
(6)  6M.SfHr,  461. 
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there  was  no  ooparinersbip,  and  retj  meagfe  evideilee 
indeed,  beyond  admissions,  of  the  defendant  being  a 
shareholder.     Verdict  for  defendant 

In  Easier  term  last,  a  rule  nisi  was  obtained  for  a 
new  trial,  on  an  affidavit  by  the  attorney  who  had  acted 
as  the  plaintiff's  advocate,  stating  the  above  direction  of 
the  deputy  sheriff.  An  affidavit  was  made  in  opposition 
to  the  rule,  by  the  agent  who  had  attended  for  the  de- 
fendant, stating  the  direction  to  have  been,  that,  if  de-> 
fendant  was  a  shareholder  before  or  at  the  time  when 
the  work  was  done,  he  whs  liable;  or  if  he  had  bold 
himself  out  to  the  world  as'^uoh:  that  the  jury  baci  to 
cbnsider  whether  he  was  a  shareholder  or  not  t  'that  the 
evidence  to  prove  him  a:  shareholder  was  extremdy 
meagre^  and  the  deputy  sheriff  did  not  think:  the  adnds* 
^ions  they  had  heard,  to  the  two  or  three  persons  who 
had  been  examined,  were  to  be  taken  as  evidence  suffi- 
cient to  prove  defendant  a  shareholder:  and  that  he 
considered  the  case  of  Vice  v.  Lady  Anson  (a)  still  to  be 
law.  The  deputy  sheriff  made  no  statement,  in  his 
notes,  as  to  the  terms  of  his  summing  up. 

Richards  v.  Harvey  was  an  action  of  debt  against  the 
same  defendant  for  work  and  labour  at  the  same  mine. 
Plea,  Nunquam  indebitatus.  The  cause  was  tried  before 
the  same  deputy  sheriff,  on  Pebmary  4th,  1841,  and  was 
in  all  material  respects  the  same  as  Ralph  v.  Harvey. 
Admissions,  after  the  mine  had  stopped,  were  proved,  to 
the  same  effect  as  in  that  case.  No  witness  was  called  for 
the  defendant.  Verdict  for  defendant  A  rule  nisi  was 
obtained  for  a  new  trial  in  last  JEaster  term.  An 
affidavit  in  support  of  the  rule  (sworn  by  the  attorney 
who  acted  as  the  plaintiff's  advocate)  stated  that  the 


(a)  7  B.^C  409.     S.  C  tX  nisi  prius,  Moo.  ^M.^. 


deputy  sheriff  summed  up  the  caaei  and  directed  the     yewSenet, 
jury,  upon  the  authority  of  Vice  v*  La^  Jns(m{a)^ 


•  I 


■.   ■ ;      I 


(a)  7  i?.  ^  Cy  409.     S,  C,  at  Nisi  Prius,  Moo.  $  AT.  96. 
VOL.1.   N.  8.  S   K 


that  there  was  no  evidence  to  shew  that  the  defendant        ^^^^ 
was  a  shareholder ;  and  he  held  that,  if  the  admissions      HAaFir. 
had  beea  made  before  the  mine  stopped,  and  at  a  time  "^^'^ 

when  it  was  working,  the  plaintiff  could  have  recovered,  Ha^vit. 
but^  as  they  were  made  after  the  mine  had  stopped,  they 
had  no  weight.  The  affidavit  in  opposition  to  the  rule 
(sworn  by  the  agent  who  had  attended  for  the  defendant) 
s^ted  that,  according  to  the  deponent's  belief,  the 
dfipnty  sheriff  had  not  said  that  there  was  no  evidence 
of  de(!pndant  being  a  shareholder,  but  had  left  it  to  the. 
ju;^  tp  decide  whether  or  not  he  was  a  shareholder,  or 
Imd.jtield  himself  out  to  the  world  as  such,  saying  that, 
if  be;|biad|dooe  so  while  the  mine  was  working,  he  must 
be  presume4  to  have  had  sufficient  interest  to  makd 
him  a  partner:  and  that,  alter  reading  over  the  evi- 
dence,, the  deputy  sheriff  told  the  jury  that,  if  the  de- 
fe^d9,nt  had  given  any  authority  or  direction,  he  should 
have  recommended  them  to  find  a  verdict  for  the  plain- 
tiff, but,  as  it  was,  he  left  it  in  their  hands*  The 
deputy  sheriff^in  his  notes,  made  no  statement  as  to.  his 
si^^iming  up. 

.Sir  jP*  Pollock  sow  shewed  cause  against  the  two  ru1e& 
Vice  v^  Zjady  Anson  (a),  if  it  is  still  to  be  considered  law^ 
e^blishea  this :  that,  in  actions  against  persons  charged 
n^  nyerpbers  of  mining  companies,  for  work  done,  &c^ 
qo  the.  poQwoo  account,  if  there  be  no  personal  contract 
sj^ewn  between  the  plaintiff  and  defendant,  it  must  be 
proved  by  strict  evidence  that  the  defendant  was  a  part^ 
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ner  and  so  liable :  and  mere  loose  admissions  are  not 
equivalent  to  such  evidence.  The  declarations  in  these 
cases,  at  any  rate,  were  capable  of  explanation,  and  not 
conclusive.  As  to  the  alleged  misdirection  in  Bichards 
V.  Haroey^  the  affidavits  differ;  and  the  case  appears  to 
have  been  left  in  the  hands  of  the  jury. 


Erie  and  Butt^  contra.  Tredmen  v.  Bourne  (a)  shews 
that  the  proof  of  liability  by  admissions  is  not  so  strictly 
excluded  as  the  defendant  in  thb  case  would  infer  from 
the  judgment  in  Vice  v.  Lady  Anson  (b).  If  that  case 
decides  that,  where  the  defendant  has  not  personally 
contracted,  or  held  himself  out  as  a  partner,  nothing 
can  make  him  liable  but  proof  of  a  r^ular  l^al  title,  the 
opinions  just  now  delivered  by  the  Court  of  Common 
Pleas  in  Steigenberger  v.  Carr  (c)  contradict  it.  In  Vice 
v.  Lady  Anson  {b)  such  a  doctrine  was  not  necessary  to 
•the  decision,  and  was  less  strongly  laid  down  in  this 
Court  than  at  Nisi  Prius.  The  words  of  the  summing 
up  in  Ralph  v.  Harvcyj  that,  ^*  no  deed  of  copartnership 
being  proved  by  the  plaintiff,  there  was  no  copartner- 
ship, and  very  meagre  evidence  indeed,  beyond  admis^ 
sionsj  of  the  defendant  being  a  shareholder,'*  must  have 
led  the  jury  to  suppose  that  the  admissions  were  to  be 
left  out  of  consideration :  but  they  were  evidence  for  the 
jury,  as  much  as  the  letters  in  Tredxoen  v.  Bourne  {a). 
Nor  was  the  direction  accurate  as  to  the  evidence  of 
copartnership.  In  Richards  v.  Haroey  the  summing  up 
had  the  additional  defect  of  leading  the  jury  to  suppose 
that  admissions  could  be  of  no  avail  if  made  after  the 
work  was  done.     The  affidavits  differ ;  but  this  appears, 

(a)  G  M.  cj  W.  461. 

(6)  7  2^.$-  C409.     S.  C.  at  Nisi  Prius,  Moo,  §■  AT.  96. 

(c)  C.  P.  June  3d,  1841.    3  Scott's  New  Rep.  4^.] 
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in  substance,  to  have  been  the  direction.  [Lord  Den^ 
man  C.  J.  It  is  not  satisfactory  to  have  the  statement 
of  the  advocates  on  this  point ;  we  should  have  that  of 
the  judge.  Sir  F.  PoUoch  It  would  be  desirable  that  a 
rule  should  be  made  to  that  efiPect  Lord  Denman  C.  J. 
I  thought  it  was  the  rule.  Sir  F.  Pollock.  It  has  per- 
haps been  thought  that  an  assessor,  in  making  such  a 
statement,  would  be  assuming  too  much  the  province  of 
a  superior  judge.  Lord  Denman  C.J.  Not  at  all.] 
Admissions  after  the  work  was  done  would  throw  light 
on  the  defendant's  conduct  or  expressions  while  it  was 
proceeding. 


New  Series. 

1841. 

Ralph 

V. 

Ha&vkt. 
Richards 

V. 

Ha&vkt. 


Lord  Denman  C.  J.  The  rules  must  be  absolute. 
The  deputy  sheriff  laid  too  much  stress  on  the  necessity 
of  proving  a  partnership  deed.  Without  that  proof  it 
might  have  been  shewn  that  the  defendant  had  made 
such  declarations  as  would  render  him  liable.  And,  in 
Richards  v.  Harvey^  it  was  a  mistake  to  say  that  the 
declarations  could  not  affect  the  defendant  unless  they 
had  been  made  while  the  work  was  proceeding ;  though, 
if  they  had  been  made  then,  their  effect  might  have  been 
stronger.  But,  if  uttered  at  any  time,  they  might  be 
evidence  for  the  jury. 

Patteson  J.  I  am  of  the  same  opinion.  If  the  ad- 
mission after  the  work  was  done,  in  Richards  v.  Harvey^ 
had  amounted  to  no  more  than  that  the  defendant  was 
then  a  shareholder,  and  the  deputy  sheriff  had  pointed 
that  out  to  the  jury,  the  case  would  have  been  different 


Williams  and  Coleridge  Js.  concurred. 

Kules  absolute. 
Sr  3 
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Gibson  against  Kirk. 

Dtfbtfbruse      T^EBT  for  use  and  occupation  of  a  messuage  &c  by 

and  occupation     JL^ 

lies  at  common  the  sufTerancc  and  permisjsion  of  plaintiff;  and  on 

defeated  by  an  account  Stated.      The  particulars  stated  the  action 

mUe(not*under  ^  ^e  brought  for  the  sum  of  26/.  for  one  year's  rent 

Twrtl^remf  ^^^  ^^  ^^«  plaintiff  on  II th  December  1838,  for  the  use 

^l°*J5V**^  to  ^"^  occupation  of  a  dwelling  house  &c. 

1  1      \M  m    i»      Cm     1 7* 

J.  14.  is  con-  Plea.    As  to  all  but  18/.,  parcel  &c,  Nunquam  inde- 

fincd  to  actions 

upon  the  case,    bitatus :  as  to  the  IS/,  a  tender.     The  plaintiff  took  llie 

13/.  out  of  court,  and  joined  issue  on  the  plea  of  Nun- 
quam indebitatus. 

On  the  trial,  before  Alderson  B.,  at  the  Spring  assizes 
for  Newcasilej  1839,  it  appeared  that  the  premises  had 
been  let  by  the  plaintiff  to  the  defendant  by  a  written 
demise,  not  under  seal,  reserving  a  rent  of  26/.  per 
annum  payable  half-yearly.  The  defendant's  counsel 
contended  that  the  plaintiff  must  be  nonsuited,  for  that 
debt  for  use  and  occupation  did  not  lie  where  there 
was  an  actual  demise.  The  learned  Judge  overruled 
the  objection ;  and  the  plaintiff  had  a  verdict.  In  Easter 
terra,  1839,  22.  Matthews  obtained  a  rule  for  a  new 
trial  on  the  ground  of  misdirection.  In  last  Hilary 
term  (a), 

Alexander  and  fV.  H.  Watson  shewed  cause.  At 
common  law,  according  to  the  language  used  in  some  of 
the  books,  the  production  of  the  demise  would  have 

(a)  January  U\X\,  1841.     Before  Lord  Denman  C.  J.,  LiUkdale,  Pat* 
t€$on,  and  Coleridge  Js. 
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nonsuited  the  plaintiff.    But  stat.  11  G.  2.  c,  19.  5. 14.     K^w  Series. 
gives  the  action  for  use  and  occupation  where  there  is  a  ^ 
demise,  unless  the  demise  be  by  deed,  which  is  not  the        Gibson 

"  V. 

case  here.  The  statute  altered  the  common  law  in  that  Kirk. 
respect  only ;  for,  before  the  statute,  if  no  demise  at  all 
were  shewn,  use  and  occupation  lay.  Some  of  the  cases 
on  this  point  are  collected  in  a  note  to  Beverley  v. 
The  Lincoln  Gas  Light  and  Coke  Company  (a).  It  will 
be  attempted  to  take  the  case  out  of  the  statute,  by 
arguing  that  the  statute  authorizes  only  an  action  on  the 
case.  But,  before  the  statute,  debt  and  indebitatus  as- 
sumpsit must  have  been  both  maintainable :  the  requi- 
sites for  an  action  of  indebitatus  assumpsit  will  neces- 
sarily support  an  action  of  debt,  {Liltledale  J.  In 
Darltuzl  v.  Morgan  (i),  the  first  case  cited  in  the  note 
just  referred  to,  the  action  was  not  debt,  or  indebi- 
tatus assumpsit  for  use  and  occupation,  but  assumpsit 
upon  a  special  promise  to  pay  so  much  for  occupa- 
tion.] In  Wilkins  v.  Wingate{c)  there  was  a  lease: 
yet  a  count  in  debt  for  use  and  occupation  was  sus- 
tained ;  and  there  Stroud  v.  Rogers  {d)  was  referred  to. 
Brett  V.  Bead  {e\  Acton  v.  Simonds  {g\  and  Johnson  v. 
May{h\  shew  that,  at  common  law,  the  existence  of 
a  lease  did  not  prevent  an  action  upon  an  express 
personal  contract.  Those,  indeed,  were  actions  of  as- 
sumpsit; but  the  question  was,  not  between  debt  and 
assumpsit,  either  of  which  might  equally  arise  upon  a 
personal  contract,  but  upon  the  possibility  of  resorting 

(a)  eA.iE.  829.  839.  note  (a).  (6)  Cro.  Jac.  598. 

(c)  6  r.  R.  62. 

((/)  Note  (a)  to  WWdns  ▼.  Wingate,  6  T.  R.  63. 

(e)  l(^.)  Jones  329.     S,  C.  Cro,  Car.  343. 

(S)  1  ( '^O  Jones,  864.     S.  C.  Cro.  Cor,  414. 

(A)  3  Lev,  150.  • 
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Vitiumr  L      to  tlie  personal  action  at  all  where  a  real  contract  existed* 

_         * Debt  lies  on  express  or  implied  contract  to  pay  a  sum 

GiBsov  certain,  though  assumpsit  may  also  lie;  Com.  Dig.  Debiy 
KiftK.  (A  8.),  (A  9.).  Concurrent  remedies  are  not  uncom- 
mon ;  as  debt  and  covenant  where  there  is  a  coveoant 
to  pay  rent.  It  seems  to  follow  that  the  present  acdon 
might  be  good  at  common  law.  [^Pattcso9i  J.  Then 
what  was  the  use  of  stat  11  G.  2.  c.  19.  s.  14.  ?]  It  en- 
abled the  party  to  bring  assumpsit  in  some  cases  where, 
by  the  common  law,  he  could  only  have  brought  debt. 
The  action  for  rent  is  altogether  distinct ;  it  lies,  not  on 
the  personal  contract*  but  on  the  render  in  the  demise : 
no  actual  occupation  is  necessary  to  such  an  action. 
[Coleridge  J.  If  you  do  not  want  the  statute,  would 
debt  for  use  and  occupation  lie  where  the  demise  was 
by  deed  ?]  The  personal  contract  might  perhaps  be 
merged  in  a  demise  by  deed.  The  present  action 
might  indeed  be  considered  as  debt  for  rent  reserved  oa 
tlie  contract  of  demise  (a). 

IL  Matthetcsy  contr^  There  was  a  demise  here,  but 
no  other  express  contract.  That  being  so,  according  to 
all  the  old  authorities,  neither  debt  nor  assumpsit  would 
ha\'e  lain  at  common  law.  It  is  true  that,  the  demise  not 
being  by  deed,  an  action  '*  on  the  case**  might  be 
niaintaineil  under  stat.  11  G.  2.  r.  19.  5. 14.  But  ac- 
tions of  debt  are  not  authorized  bv  that  statute.  Thb 
has  no  resemblance  to  an  action  of  debt  for  rent  (mi  the 
demise  :  it  is  debt  for  use  and  occupation  by  the  plain- 
tiff's permission,  ^\l1ere  there  is  a  demise,  the  party 
demising  can  neither  permit  nor  hinder  the  occupation. 


V.:>  The  counsel  for  the  delWodant  also  suggested  tint  the  oocitr»r:  is 
the  declantion  wu  admitted  bj  the  tender:  hut  the  point «»  abandoned. 
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The  statute  merely  removed,  in  this  particular  instance     New  Serin. 

of  an  action  on  the  case,  where  the  demise  was  not  bj  _* 

deed,  the  objection  which  the  demise  created.  In  the  Gusmr 
count  for  use  and  occupation  which  was  sustained  on  Kuuc 
demurrer  in  Wilhins  v.  JVingate  (a),  and  in  Siroud  v. 
Refers  {b\  no  demise  appeared.  {Patteson  J.  In  WiU 
kins  V.  Wingate  (a),  if  the  defendant  had  taken  issue  on 
the  third  count,  the  plaintiff  must  have  failed  on  that 
count ;  for  there  was  in  fact  a  demise  by  deed*]  It  is 
important  that  the  two  species  of  actions  should  not  be 
confounded.  The  remedy  of  distress  is  peculiar  to  rent : 
it  does  not  apply  to  a  case  of  mere  use  and  occupation. 
And  the  claim  upon  use  and  occupation  accrues  de  die 
in  diem.  The  action  for  rent  is  local:  that  for  use 
and  occupation  is  transitory.  Before  the  new  rules, 
it  was  common  to  insert  one  count  for  rent,  and  an- 
other for  use  and  occupation:  the  question  therefore, 
which  is  now  before  the  Court,  was  not  likely  to  arise. 
And  the  reports  of  the  cases  before  the  statute  are 
in  many  instances  so  loosely  given,  that  it  is  difficult 
to  ascertain  whether  the  action  was  framed  in  debt  or 
assumpsit. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.,  in  this  term  (May  26th),  de*> 
livered  the  judgment  of  the  Court. 

This  was  an  action  of  debt  for  use  and  occupation* 
Plea,  Nunquam  indebitatus.  On  the  trial,  it  appeared 
that  the  defendant  held  under  a  lease,  not  under  seal, 
dated  October  8th,  1837,  whereby  the  plaintiff  agreed  to 
let,  and  the  defendant  to  take,  the  premises  at  26/.  per 
annum :  the  tenancy  to  commence  on  the  11th  Novem* 

(a)  6  7.  B.  62.         (6)  Note  (a)  to  WUkint  r.  Wingaie,  6  T.  M.  63. 
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ber  then  neKU  The  learned  Judge  was  adced  to  non- 
suit, but  refused}  and  directed  a  verdict  for  the  plaintiSl 

We  are  now  asked  to  set  this  verdict  aside,  upon  the 
ground  that  the. actioa. is  misconceived;  that,  although 
a  count  in  debt  for  rerU  would  be  good  ojoder  the  cir- 
cumstancesy  yet  that  a  count  in  debt  for  use  and  oocur 
jpatiof^  is  not  good,  as  soon  as  it  af^tears  that  there  b  a 
demise  at  a  certain  rent. 

The  objection  is  one  of  a  stricdy  technical  nature ; 
but  the  defendant  is  not  on  that  account  less  at  liberty 
to  take  it:  and,  if  it  be  found  tenable,  the  plaintiff  is  in 
no  way  aggrieved;  for  he  might  have  framed  his  count 
without  any  difficulty^so  as  to  be  free  from,  all  objec- 
tion. 

.  The  action  of  debt  (or  use  and  occupation  (as  well  as 
that  of  indebitatus  assumpsit  for  the  same)  is  quite  of 
modern  introduction4  The  learned  counsel  for  the  de- 
fendant conceded,  upon  the  argument,  that  such  aotion 
would  lie  at  common  law  where  there  is  no  demise  at  a 
certain  rent;  and  probably,  upon  principle,  it  would 
lie  J  but  no  instance  of  it  is  lo  be  found  in  aay  of  the  old 
entries.  The  first  notice  of  such  an  action  ia  in  Siroud 
V.  Sogers  {a)^  Hil,  5Z  CL  3.,  cited  and  relied  on  in  Wilkins 
V.  Wingate  (b)  and  again  in  King  v,  Fraser  (c).  Since 
those  cases,  the  action  has  become  very  commoiiy  and 
has  certainly  been  resorted  to  wherever  the  demise  has 
not  been  by  deed,  without  regard  to  the  distinction  now 
taken,  between  mere  occupation  by  permission  for  rea- 
sonable remuneration,  and  demises  for  a  certain  time  at 
a  certain  renU  Actions  of  iodebitatua  assumpsit  for  use 
and  occupation  have  also  been  constantly  broii^t,  whe- 
ther there  has  been  a  certain  term  and  a  certain  rent  or 


(a)  ST.R.  63.  note  (a).  (6)  6  T:H.  62.  (c)  6  BuUt  348. 
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not ;  bot  that  action  is  protected,  by  stat.  1 1  -G.  ^.  r.  t9.     'iTctp^^ics. 

s.  14.,  from  being  defeated  by  proof  of  a  ceitain  itait  ___ 

under  a  parol  demise  or  agreement  not  under  seal,        Giuon 
whereas  the  action  of  debt  is  not  mentioned  in  that  bta-      '  Iukk. 
tute,  but  only  an  action  on  the  case  ;  and,  in  E^t  y. 
Marsden  (a),  Gibbs  J.  expressly  states  that  the  actioh  'of 
debt  for  use  Imd  occupation  is  not  under  st&t.  1 1  O.^^. 
r.  19.  5.14.  -' 

Bdbre  that  statute,  actions  of  asiunipsit  (bf  th^  occu- 
pation of  land  had  frequently  hken  held  tniilntHfniible, 
notwithstanding  the  objection  that  r^nt  sounded  i^  'the 
realty,  and  could  not  be  the  subject  of  a  mere  persdilal 
action,  the  Courts  apparently  treotibg'  the  cdnttiitlis  Be- 
tween the  parties  as  agreements  and  not  leases,  and'  so 
not  concerning  the  realty,  wherever  they  held  tfie  actions 
maintainable,  and  holding  the  action  not  maibtRihable 
wherever  they  could  not  shut*  th^  ^e^  hy  ati  kfctttal 
lease,  as  m  the  case  of  BreH  v.  Reiid{h)^  ^hicH'*^  iW- 
debitatus  assumpsit  for  rent  //rfnhv  aiid'WdJ  helk'tififA'6n 
that  account.  The  princif^l  Ai^  i^k  coRii^cced'  'M*  the 
note  to  Beverley  y.  The  lAneohi  Gd^^lH^f  Mk  e6%e 
Company  {c).  The  Ckmrt  in^^bltt  e^'ic^lkerVied''ihkt 
the  action  for  use  and  <yeeupati6fi  is'^^M/i^^^^j^^t 
11  G.  2.  c.  19.  5.  14.rVhich-  e^jpre^ioh  ratist  n^^t'be 
taken  as  meaning  that  it  wa^  t';fl^H>efi^^^by1df^a6t;'^iit 
only  that  it  was  estabKshed  evetf  in  dtse^^^^ri&'fh^i'e 
was  an  express  demise  at  li  bettafn  r6ht  ir  hdt'utidbr 
seaL  Yet  no  instances  of  ihcJ^V^fus  aassUfAp'sitibV  tike 
and  occupation  will'  be  found  befo)re  tfaM  a6t,  n6r'  any 
founded  upon  a  quantum  meruit':  ihliy  ai^  Ml  for'  koniie 
fixed  sum. 

(a)  5  Taunt.  25.  (6)  1  (fT.)  Jtmeh  329.    S,  C  Cro,  Car.  343. 

(c)  6^.  {r  i?.  839,  note<a). 


856 


B,R,    TRINITY  TERM, 


Volume  L 
1841. 


GlBSOK 

V. 

Kuuc. 


So  debtjbr  rent  was  at  all  times  maintainable,  whether 
the  demise  was  by  deed,  or  by  writing  not  under  seal, 
or  by  word  of  mouth,  both  which  latter  are  of  course 
included  in  the  expression  ^^  parol  demise,"  so  fre- 
quently found  in  our  books.  The  entries  are  numerous 
in  BastaU,  and  ClifU  and  Thompson,  and  in  Saunders^ 
and  other  books.  But  they  one  and  all  contain  the 
word  ^^  demised,"  and  show  the  rent  in  certain  :  though, 
where  the  demise  was  by  deed,  no  profert  is  made,  and 
frequently  no  statement  of  the  existence  of  a  deed,  it 
being  considered  as  mere  inducement  to  the  action. 
No  instance  is  to  be  found  among  them  of  an  action  of 
debt  for  a  reasotiable  remuneration  for  the  occupation 
of  land. 

The  truth  is,  that  the  occupation  of  land  by  a  person 
bound  to  pay  some  remuneration  for  it,  without  the 
amount  or  time  of  payment  being  fixed,  was,  and  is 
now,  of  rare  occurrence*  When  it  does  occur,  the  im- 
plied contract  is  raised  by  law  from  the  fact  that  land 
belonging  to  the  plaintiff  has  been  occupied  by  the  de- 
fendant by  the  plaintiff's  permission ;  the  obligation  is 
coextensive  with,  and  measured  by,  the  enjojrment :  as 
soon  as  the  occupation  ceases,  the  implied  contract 
ceases ;  and,  as  no  express  time  is  limited,  the  remune- 
ration must  necessarily  accrue  from  day  to  day.  This 
state  of  things  is  prima  facie  supposed  to  exist  in  all 
actions  for  use  and  occupation,  at  least  so  &r  as  regards 
time  of  payment ;  therefore  it  is  held  that  in  debt  for 
use  and  occupation  it  is  not  necessary  to  state  the  par- 
ticulai-s  of  the  holding ;  WiUcins  v.  fVingate  (a).  King  v. 
Fraser  (i),  Davies  v.  Edwards  (c).     And,  in  such  action 


(a)  6  T.  R.  62. 

(c)  s  M.^  s.  sea 


((f)  6  East,  348. 
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for  the  use  and  occupation  of  a  house  which  has  been     New  Smet. 

I84I* 
burned  down,  the  plaintiff  may  recover  up  to  the  time   * 


of  the  fire,  as  was  held  by  this  Court  in  Easter  term  Gibsok 
last,  in  the  case  of  Packer  v.  Gibbins  {a) ;  in  which  case  Ki»* 
the  defendant  could  only  have  prevented  the  plaintiff 
from  so  recovering  by  setting  up  that  he  was  tenant  for 
a  certain  time ;  and  then  he  would  have  been  liable  for 
rent  (ifier  the  fire  until  that  time  had  elapsed.  The  ac- 
tion of  debt  for  use  and  occupation  was  wanted  only 
where  the  occupation  was  for  no  certain  time  at  no  fixed 
rent :  for  in  all  other  cases  the  action  of  debt  for  rent 
was  the  known  and  appropriate  remedy.  Yet  it  does 
not  appear  to  have  been  introduced  to  meet  such  cases : 
for  in  Stroud  v.  Sogers  (b)  and  Wilkins  v.  Wingate{c) 
there  was  a  demise  for  a  certain  time  at  a  certain  rent. 
It  is  true  that  both  those  cases  arose  on  demurrer  to  the 
count  for  use  and  occupation,  in  which  no  such  demise 
was  stated ;  but  in  both  of  them  there  were  counts  for 
rent :  and  it  is  pretty  clear  that,  if  the  defendants  had 
pleaded  nil  debet,  the  same  point  would  have  arisen  as 
is  raised  in  the  present  case  (d).  King  v.  Fraser  (e)  and 
Davies  v.  Edwards  (g)  were  also  on  demurrer.  But 
upon  the  argument  of  the  former  it  was  assumed 
throughout  that  there  was  a  demise  which  might  have 
been  stated  with  particularity ;  and  the  Court  in  their 
judgment  do  not  put  the  case  at  all  upon  the  ground 
that  possibly  there  was  no  demise  for  a  time  certain  at  a 

(a)  Antd,  p.42l. 

(6)  Note  (b)  to  JFUkim  t.  WingaU,  6T.R.  63. 

(c)  6  T.  R.  62. 

((f)  The  demise  in  fFilkins  ▼.  Wmgate  appears  in  fact  to  have  been 
under  seal. 

(e)  6  Eoit,  348. 

(;?)  3  3/.  ^  S,  380.  According  to  the  report,  the  point  aroac  upon  a 
question  of  variance. 
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eertein  rent,  and  so  the  count  m^ht  be  free  from  all 
the  objections  urgecL  On  the  contrary^  Lord  Ellens 
borough  says,  ^  As  to  the  inconveniences  to  the  tenantf 
which  are  pointed  oat  by  the  causes  of  demurrer  alleged, 
thej  may  be  gotten  rid  of,  by  calling  for  particulars  of 
the  plaintiff's  demand :  or  if  another  action  for  rent  be 
brought,  he  may  by  proper  ayerments  in  bis  plea  show 
that  the  plaintiff  had  before  recovered  the  same  rent  in 
an  action  for  use  and  occupation^  of  the  same  premises." 
What  is  this  but  saying,  in  direct  terms,  that  debt  for 
use  and  occupation  will  lie,  where  ddbt  for  reni  will  also 
lie? 

Egler'v.  Jlfer5(fen(a),  wbioh  was  eight  years  later 
than  King  v.  Fraser  (6),  was  after  verdict- on  nil  debet; 
and  objection  was  taken  that  debt  for  use  and  occcnpa* 
tion  in  that  general  form  would  not  lie ;  and  the  objeo 
tion  was  overruled ;  but  it  was  not  suggested  that  there 
was  no  demise  and,  therefore,  an  action  for  use  and  oo 
cupation  was  the  only  remedy,  which  would  have  been 
a  ready  answer,  if  the  &cts  had  been  so* 

Since  that,  the  very  recent  case  of  Wilkinson  v. 
Hall  (c)  has  been  determined ;  in  which,  after  a  trial 
where  a  written  agreement  amounting  to  a  lease  not 
under  seal  was  given  in  evidence,  the  Court  directed 
the  verdict  to  be  entered  on  the  third  count,  which  was 
in  debt  for  use  and  occupation  in  the  general  form.  It 
is  true  that  the  objection  now  raised  was  not  taken :  the 
case  therefore  goes  no  further  tlian  shewing  the  pre- 
vailing notion  tliat  debt  for  use  and  occupation  will  lie, 
notwithstanding  the  existence  of  a  written  lease  not 
under  seal* 

But  it  is  asked,  what  is  the  difierenoe  between  the 


(a)    STaufU,  25. 
(c)  3  New  Ctu  508. 


(6)  6  EMt,  S48« 
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actions  of  debt  for  use  and  occupation  and  of  indeintatus     New 
assumpsit  for  the  same :  andr  if  the  latteri  but  for  the         ' 
operation  of  the  stat  11  G.2.  c.  19.  &  14.,  would  bede«-        ^^"^'^ 
feated  by  proof  of  a  written  demise  although  not  under        K'^ff* 
seal,  why  should  not  the  former,  to  which,  the  statute 
does  not  apply,  be  defeated  by  similar  proof? 

One  answer  may  be,  that  the  action  of  assumpsit  was 
always  looked  upon,  not  only  as  a  personal  nction, 
which  the  action  of  debt  equally  is,  but.^as  one  wholly 
inapplicable  to  realty  or  mattera  arising  out  of  it,  "Os 
rent  is:  whereas  the  action  of  debt  was  always  appli- 
cable to  rent  and  some  other  matters  connected  with 
realty.  The  action  of  debt  was  always  tiieated  as  of  a 
higher  nature  than  assumpsit;  it  will  lie  on  records  and 
specialties,  where  assumpsit  will  not:  and,  though  it  be 
true  that,  wherever  indebitatus  assumpsit  will  lie,  debt 
will  lie  (with  the  exception  of  tjtie  present  action,  if  it 
be  one),  the  converse  ia  not  trqe.  It:  may  th^efore  be 
proper  to  apply  difierent  rules  to  an  action  of  debt, 
even  upon  simple  contract,  Tron)  those  which  are  appli- 
cable to  indebitatus  assumpsit     •  • 

But  another  answer  is,  that«  although  the  statute 
II  G.  2.  c.  19.  f.H.  recites  that  some  difBculties  in;^y 
times  occur  in  the  recovery  of  rents  where  the  demises 
are  not  by  deed,  and  makes  provision .  only  for  an 
action  on  the  case,  protecting  the  ph^ntiff  from  being 
nonsuited  in  such  action  if  "  any  parol  demise  or  any 
agreement  (not  being  by  deed)  whereon  a  certain  rent 
was  reserved  shall  appear,"  it  by  no  means  follows  that, 
previous  to  that  statute,  a  nonsuit  must  have  taken  place 
under  similar  circumstances  in  an  action  of  debt  for  use 
and  occupation.  No  instances  of  such  actions  before 
the  statute  are  recorded;  but,  as  soon  as  they  were 
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brought  after  the  statute,  they  received  the  construction 
which  has  already  been  noticed,  and  which  they  might 
have  received,  if  brought  before  the  statute,  without 
violating  any  rules  of  law. 

The  objection  is,  as  was  at  first  stated,  purely '  a 
technical  and  formal  one ;  and,  when  the  Ck>urts  onoe 
established  that  debt  for  use  and  occupation  would  licy 
no  sound  reason  can  be  assigned  why  it  should  not  be 
applied  to  all  cases  of  demises  not  under  seal,  as  it  un- 
doubtedly has  been  for  a  long  series  of  years. 

For  these  reasons  we  are  of  opinion  that  the  direction 
of  the  learned  Judge  in  this  case  was  correct,  and  that 
tlie  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


Thurstlayy 
June  3d. 


To  a  manda- 
mus, suggest- 
ing that  trus- 
tees of  a  turn- 
pike road  had 


The  Queen  against  The  Trustees  of  the  Turn- 
pike Roads  from  Luton  to  Westwood  Gate, 
Bedfordshire,  and  from  Luton  to  St. 
Aldan's,  in  the  County  of  Hertford. 

liTANDAMUS,   tested  Uth  Naoember,  3  Victoria. 
The  writ  suggested  that,  by  stat.  4  G.  4*.  c.  95.»  it 
is  enacted  {a)  ^^  that  in  all  cases  where  the  trustees  or 
ovw  the  prime  Commissioners  of  any  turnpike  road  shall  turn  or  alter 

grounds  of  C, 

but  had  not  (as  directed  by  stat  4  G,  4.  c.  95.  s,  66.)  fenced  them  on  each  side,  and  com- 
manding them  to  do  so,  return  was  made,  1.  Denying  that  the  land  belonged  to  C  2.  Al- 
leging that  the  trustees  had  made  satisfaction  to  C.  (under  ^tat.  3  G,  4.  c.  1  '26.  s.  83. ) 
for  tlie  damage  done  by  so  carrying  the  road,  which  satisfaction  C.  had  accepted,  bad 
taken  security  for  the  amount,  and  had  proceeded  to  enforce  the  security.  3.  Alleging 
that  the  trustees  had  no  funds  enabling  them  to  execute  the  required  work. 

C,  pleaded,  tendering  issue  on  the  denial  of  property,  and  leaving  the  other  allegations 
unanswered.     Issue  was  joined,  and  verdict  found  for  the  Crown. 

Held  that  the  unanswered  allegations  were  no  valid  A>tum ;  that  the  want  of  funds  was 
no  excuse  after  the  road  had  been  made ;  and  that  the  prosecutor,  having  succeeded  on 
the  above  plea,  was  entitled  to  a  peremptory  mandamus. 


(«)  Secu  66. 
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any  part  or  parts  of  such  turnpike  road,  or  make  any      New  Series, 
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new  road  over  and  through  any  private  grounds,  or ' 


across  any  public  or  private  footway,  or  shall  take  away     '^*^®  Qd«eh 
any  fence  for  widening  or  improving  any  such  road,  the    The  Trustees 

of  the 

said  trustees  or  commissioners  shall  make  or  cause  to    Luton  Roads, 
be  made  and  planted  proper  quickset  hedges,  or  shall 
make  or  build  proper  fences  or  walls  on  both  sides  of 
such  new  made  road,  or  on  the  side  upon  which  any 
such  fence  may  be  so  removed  as  aforesaid,  with  suf- 
ficient ditches  to  the  same,  and  sufficient  posts  and  rails, 
or  other  fence,  on  both  sides  of  such  quickset  hedges, 
to  protect  the  growth  thereof,  so  as  effectually  to  guard 
and  fence  off  the  lands  adjoining  any  such  road  from 
trespass   or   injury  by  horses,  asses,    cattle,  sheep  or 
swine ;  and  also  proper  gates,  stiles,  posts,  bridges  and 
arches,  where  necessary,  out  of  any  such  road  into  the 
lands  adjoining."     That  the  trustees  (the  defendants) 
did,  in  pursuance  of  the  powers  in  them  by  law  in  that 
behalf  vested,  divert  and  alter  the  course  of  a  certain 
part  of  the  turnpike  roads  of  which  they  were  and  are 
trustees,  between  the  town  of  LiUon  &c.,  and  did  make 
a  new  road  upon,  in,  through,  and  over  certain  closes 
or  pieces  of  land,  situate  in  See,  belonging  to  one  Samuel 
Cravdey,  (that  is  to  say)  a  certain  part  of  said  new  road 
8cc.  (describing  two  parts  of  the  road  made  over  closes 
of  Crwmley^  also  described).     That  the  said  trustees  did 
not  make  and  plant,  or  cause  to  be  made  and  planted, 
proper  quickset  hedges,  or  make  or  build  proper  fences 
or  walls  on  both  sides  of  the  said  parts  of  such  new  made 
roads,  with  sufficient  ditches  to  the  same,  as  it  was  their 
duty  to  do.     That  Samuel  Cra^dey  had  required   the 
trustees  to  make  and  plant  proper  quickset  hedges,  or 
to   make   and  build  proper   fences   or  walls  on   both 
sides  of  the  said  parts  of  such  new  road^  with  sufficient 
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._.] lands  adjoining  the  said  parts  of  the  said  new  road  from 

The  QuEXK  trespass  or  injury  to  the  said  Samkri  CramUy^  being  the 

The  'iVustoes  owner  of  such  adjoining  lands.    That  the  trustees,  well 

of  the 


LnoN  RomIs.    knowing  &a,  but  not  regarding  &c«i  bad  absobitely 

fused  and  neglected,  and  still  do  refuse  and  neg^ct,  to 
make  and  plant  &c.,  or  to  make  and  build  &o«  on  both 
sides  &c.,  pursuant  to  the  said  act,  in .  conlempt  &&« 
and  to  the  great  damage  of  the  said  Samnd  ChnoAgb 
and  to  the  manifest  injury  of  his  estate*  The  writ  theOf 
on  the  complaint  of  CramUgfi  commanded  the  iruslfees 
tp  make,  or  cause  to  be  made  and  planted,  proper 
quickset  hedges,  or  make  or  build  proper  fences  -or 
walls,  on  both  sides  of  the  parts  of  the  aaid  new  made 
road,  so  as  effectually  to  guard  or  fence  off  the  smd 
land  of  Samuel  Crawly  from  trespass  and  injury,  in 
pursuance  of  the  said  act  of  parliament ;  or  to  shew 
cause  &C. 

Return,  of  Hilary  term,  and  S  Victoria. 
That  the  said  several  closes  or  pieces  of  land  in 
the  said  writ  mentioned  were  not,  nor  was  either  of 
them,  or  any  part  thereof,  at  the  time  of  the  diverting 
and  altering  the  course  of  the  said  part  of  the  said 
turnpike  roads,  and  the  making  of  the  said  new  road 
upon,  in,  through  and  over  the  same,  as  in  the  within 
writ  mentioned,  or  at  the  date  and  suing  forth  of  the 
said  writ,  the  private  grounds  or  private  ground  of 
Samtiel  Crai/ide^f  within  the  true  intent  and  meaning 
of  the  said  act  of  parliament  in  the  said  writ  men* 
tioned ;  nor  were  or  was  the  same,  or  either  of  them, 
or  any  part  thereof,  at  the  said  several  times,  or  either 
of  them,  a  close  or  closes  of  land  belonging  to  the  said 
Samuel  Crawley j  within  the  true  intent  and  meaning  of 
the  said  act  of  parlianfeht.  '  =  '      ' 


That,  before  the  diverting  ajid  ailt^hig  &Ci,  and  tfc^     iv;^ Arftib 
making  of  the  said  new  i^oad*  upoby  ia,  and  ■■  tiiTOUgh  the 


said  several  closesi  &c,  tJO  tfit  ondr  before  «9thJlforo*^    T^  OtfMir 
1830,  the  trustees,  acting  InpuMtatiof^  and  uWerthe   ^"*^^)[2!*^ 
powers  andprornsionsS'iofAoertatfiaioli  Sdci  (staC.  Id<6fw8/  LenoFifiouk.' 
£^'  71  (a),   Stat  35  G.'  5.  ^.  168  {b)y    stat.^  56^  O.  3. 
cjlxKiu  local  and  personal,  puMio  (S),   sts^  S  QJ^ 
c  126.,>.  Stat  4  0. 4.  r.  95.) f  or  some  or  one  of'^theifii 
and  the  said  Stmad  Crmley  nominated  ■■  and  appointed 
one  MieAael  Hawed  to  survey  th^'-sasd  several  doies 
or  pieces  of  land,  and  to  assess, '  efitiiMteV  and  defter* 
laioe  the  sam  that  the  tt'ustees  ought-  tu^  pay  or  secure 
to  OrMJUj/y  for  and  in  respect  of  •  Ills'  right  and  interest 
toi  and  in  so  much  of  tbesaid  closes^-  tespeetively,  as 
the  trusteed  might  and  should  reqiitre  to  take  and  pnr^* 
chase  for  the  purpose  of  diverting  stud  lEJtetririg  the 
course  of  the  said  parts  of  the  said  tumpikb  roads,  and 
the  making  of  the  said  new  road,  upon,  in,  through  and 
over  the  same,  and  for  the  damage  which  Crnxdey  might 
or  should  sustain  by  reason  of  the  said  intended  di- 
version &c.,  and  tlie  making  of  the  said  new  road  &o«i 
in  any  wise  whatsoever.    And  that  M*  Bc/toed  didy  on 
or  about  1st  October  1832,  assess^  estimate^  and  de- 
termine that  the  trustees  ought  to  pay  or  secure  to 
Craxdey  S79L  105.,  for  and  in  respect  of  his  r^t  and 
interest  8ic.  (as  above),  and  for  the  damage  '8tc;  (as 
above)«    And  that  seven  of  the  trustees,  in  pursuance 
of  the  powers  of  the  said  acts,  did  thereupon^  to  wir 
on  or  about  1st  January  1835,  &c.i  averment  that  the 

I  ■        *    ,      I 

A   •  .  •   •  ■  ■    • 

(a)  «  For  contijoubg  und  makuig  more  effcctutl  leyend  acts  of  pufis*  . 
ment  for  repairing  the  roads  from  L%a<m,  in  the  county  of  Bed/brd,  to 
l^nh^ood  CaH,  in  the  said  county,  and  fiom  Lut(m,  to  Si^  wf^iton^t  in  the 
county^  ir«r|M^'* 

(6)  Turnpike  act,  relating  to  the  same  roads. 

VOL.  I*  N.  8.  3  L 
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Voiums  I.      trustees  executed  a  mortgage  under  seal  to  CrawUtf  of 
! a  proportion  of  the  tolls  and  toll  houses  and  gates. 


The  QuxiK  answerable  to  the  sum  assessed,  and  interest  up  to  the 
^^^"^^  date  of  the  security  (420JL  in  all),  habendum  to  CrceaUy^ 
Luiov  RmkU  his  executors  &c^  for  the  residue  of  the  term  for  which 
the  tolls  were  granted  or  continued  by  stat«  56  G.  S. 
c.  Ixxii.,  unless  the  said  sum  of  4202.,  and  interest, 
should  be  sooner  repaid  and  satisfied,  and  then  d^ 
livered  the  same  to  Oiotntfy,  lAo  iheragHm  accepted  and 
received  the  same  for  and  in  respect  of  the  matters  in 
that  behalf  aforesaid;  and  he  now  holds,  and  is  in  pot« 
session  of,  the  same,  and,  on  or  about  28th  Jtdy  1838, 
by  G»S^  his  attorney  in  that  behalf,  gave  notice  in 
writing  to  E.  C.  W^  the  clerk  to  the  trustees,  that  he 
was  desirous  that  the  principal  and  interest  due  on  the 
said  security  should  be  paid  o£ 

That  the  trustees  had  not,  nor  had  any  person  or  per- 
sons for  them  or  on  their  behalf,  at  the  date  and  suing 
fortli  of  the  writ,  or  at  the  time  when  Crawley  re- 
quired them  to  make  and  plant  hedges  &c^  as  in  the 
within  writ  is  mentioned,  and  have  not  now,  any  funds, 
monies,  or  property  whatsoever  in  their  hands,  or  in 
their  possession  or  power,  custody  or  conlroul,  whereby 
they  can,  or  at  the  said  several  times  last  aforesaid,  or 
either  of  them,  could  or  can,  make  or  cause  to  be  made 
and  planted  proper  quickset  hedges,  or  make  or  build 
proper  fences  or  walls  on  both  sides  of  the  said  parts  of 
the  said  new  made  roads,  or  any  part  thereof,  in  the 
within  writ  mentioned,  so  as  effectually  &C  But,  ou 
the  contrary,  they,  and  each  of  them,  as  such  trustees 
as  aforesaid,  now  are,  and  at  the  date  and  suing  forth 
of  the  within  writ,  and  at  the  time  of  tlie  said  request, 
were,  indebted  to  divers  persons  in  divers  large  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  10,000^ 
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and  upwards,  which  sum  they  were  theiif  and  still  are,     ^'ew  SerUs. 
unable  to  pay  or  satisfy;   and  which  said  sum,  and  [__ 


every  part  thereof,  was  raised  and  borrowed  by  them,     '^®  Qdmk 
as  such  trustees  as  aforesaid,  under  and  by  virtue  of  the    The  Trustees 

'  ^  of  the 

said  several  acts  of  parliament  (15  6.  3.  c.  72«,  S6  G.  3.   Lutqn  Boed& 
c.  163.,  56  G.  3.  c.  Ixxii.),  or  some  or  one  of  them,  and 
for  the  purposes  in  the  said  several  acts,  or  some  or  one 
of  them,  mentioned,  and  not  otherwise.     Wherefore  the 
said  trustees  cannot  make,  or  cause  to  be  made,  &c 

Plea.  That  the  said  several  closes  or  pieces  of  land 
in  the  said  writ  mentioned  were  and  are  the  private 
grounds  of  &  Crawleyy  within  the  true  intent  inc. :  con- 
clusion to  the  country.    Issue  thereon. 

At  the  Bedfordshire  Summer  assizes,  1840,  a  verdict 
on  this  issue  was  found  for  the  Crown.  Judgment  was 
entered  up,  and  costs  taxed,  by  the  prosecutor.  In 
MicJiaelmas  terifi,  1840,  Byles  obtained  an  order  for  a 
peremptory  mandamus;  and  afterwards,  in  the  same 
term,  on  affidavit  of  the  above  facts,  and  reading  the 
mandamus,  return,  traverse,  entry  of  postea,  and  rule 
for  the  peremptory  mandamus.  Gunning  obtained  a  rule, 
calling  on  the  prosecutor  to  shew  cause  why  the  rule 
for  a  peremptory  mandamus  should  not  be  set  aside. 

Sir  J.  Campbell y  [Attorney  Greneral,  and  Byles  now 
shewed  cause.  The  ground  upon  which  it  is  sought  to  set 
aside  the  rule  for  a  peremptory  mandamus  is  that  a  part 
of  the  return  is  left  unanswered.  Under  stat  9  Ann, 
c.  20.  5. 2.  (which  is  now  applicable  to  all  writs  of  man- 
damus, by  Stat  1  W.^.  c.  21.  5.3.},  where  an  bsue  is 
joined  on  a  traverse  of  the  return  to  a  mandamus,  and  a 
verdict  is  found  for  the  party  suing  out  the  mandamus, 
'^  a  peremptory  writ  of  mandamus  shall  be  granted 
without  delay,  for  him  or  them  for  whom  judgment  shall 

3l  2 
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Volume  L     be  given,  as  might  have  been,  if  such  return  bad  been 

1  A4<  1 

1_  adjudged,  insufficient**    But,  further,  the  part  of  the  re- 

Thc  QuuK     ^m-jj  jjot  traversed  offers  no  answer  to  the  writ.     The 

V. 

The  Trustees    trustees,  after  making  the  road,  are  not  entitled  to  say 

of  Uw 

Luton  Roads,  that  they  are  without  funds  to  enable  them  to  do  that 
which  they  were  bound  to  do  if  they  made  the  road  at 
all  (a).  Then,  as  to  the  satisfaction  alleged  to  have 
been  made  to  CrawUy,  and  accepted  by  him,  it  has  no 
reference  to  the  complaint  suggested  in  the  mandamus^ 
and  which  the  writ  was  to  remedy.  It  is  a  satisfaction, 
under  stat.  3  G.  4.  c.  126.  5.83(6),  for  the  damage 
done  by  carrying  the  road  over  the  private  lands :  and  it 
protects  those  making  such  road  from  being  held  tres- 
passers. But  it  is  no  excuse  for  non-performance  of  the 
duty  of  fencing,  imposed  by  the  subsequent  statute  of 
4  G.  4.  c,  95.  5. 66.  The  parties  making  the  road  must, 
in  order  to  prevent  their  being  deemed  trespassers,  make 
tlie  satisfaction :  then  they  are  also  to  fence. 

Gunning,  contra.  Mandamus  is  a  proceeding  in  which 
the  Court  acts  upon  its  discretion.  [Lord  Dcnman  C.  J. 
Is  that  so,  after  the  writ  has  issued,  and  a  trial  has  been 
had  ?]  The  Court  does  not  necessarily  issue  a  peremp- 
tory mandamus  in  all  cases  where  the  return  fails;  5  Bac. 
Abr.  286  (c),  tit.  Mandamus,  (M)  (d).  The  Court  has 
ordered  a  return,  where  a  peremptory  writ  has  issued 
prematurely  ;  Rex  v.  Owen  (^),  cited  in  5  Bac.  Abr. 
281(c),  tit.  Mandamus,  (R).  It  cannot  issue  on  the 
mere  production  of  the  postea.  It  is  only  upon  the 
**  material  facts "  being  traversed,  and  a  verdict  found 

(a)  See  Begina  v.   The  Eastern  CoutUkt  Baiiway  Company,  10  J*  {* 
JB.  531.  548. 
(6)  Incorporated  in  e?ery  local  turnpike  act  by  stat.  9  G.  4.  c.  77.  s.  19. 
(0  7lh  ed.  (rf)  CiUng  Bex  v.  Griffiths,  5  B.  i  Aid.  731. 

(0  Skkvu  669. 
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for  the  prosecutor  on  such  traverse,  that  stat  9  Ann*  .  New  Ssria. 
c.  20.  s.  2.  authorises  a  peremptory  mandamus.    If  any  *____ 


material   fact  be   not  traversed,   the  peremptory  writ     ^^®  Qu"m 
cannot  xjo.     The  unanswered  part  of  this  return  shews    The  Trustees 
a  sufficient  reason  for  refusing  the  peremptory  writ   Lutom  Koads. 
The  trustees  are  a  public  body :  they  have  no  power, 
except  in  a  public  character,  nor  any  means,  in  that 
character,  of  doing  what  the  writ  would  require.    Again, 
as  to  the  satisfaction.     It  is  given  ^^  for  the  damage  *' 
which  owners  sustain  by  the  road  being  made.     After  it 
is  accepted,  the  party  has  compensation  for  the  change 
made  on  his  property ;  he  cannot  afterwards  go  farther, 
and  demand  that,  to  a  certain  extent,  the  damage  should 
also  be  made  good.     [^Coleridge  J.    The  satisfaction  is 
made  for  the  damage  sustained :  then*  it  is  directed  that 
the  fencing  shall  be  executed  to  prevent  further  da- 
mage] (a). 

Lord  Denman  C.  J.  The  law  orders  these  parties 
to  perform  the  duty,  if  they  make  the  road :  having  made 
the  road,  they  cannot  excuse  themselves  from  the  duty. 

pATTESON  J.  If  they  had  not  adequate  funds,  they 
ought  not  to  have  made  the  road. 

WiLLiAitfS  J.  concurred. 

Coleridge  J.     If  they  do  any  thing,  they  should 

do  all. 

Rule  discharged, 

(a)  Gunning  also  suggested  that  the  Court,  in  its  discretion,  would 
not  issue  the  peremptory  writ  after  so  long  an  acquiescence  on  the  part 
of  the  prosecutor ;  but  Lord  DcnmanlC.  J.  said  that  this  poyit  had  been 
considered  when  the  mandamut  was  awarded. 

Sl  3 
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Where  judg- 
ment has  been 
entered  up  and 
execution 
issued  on  a 
warrant  of  at- 
tomey,  but  a 
fiat  in  bank- 
ruptcy has 
issued  against 
the  defendant, 
and  is  still  in  • 
operation,  he  is 
not  therefore 
disqualified  by 
want  of  interest 
from  moving  to 
set  aside  the 
execution  on 
the  ground  of 
bad  faith, 
though  the 
debt,  warranty 
and  judgment 
are  unim- 
peached. 


Pinches  against  Harvet. 

JDABSTOWj  in  last  Easter  time,  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the 
warrant  of  attorney  in  this  cause,  the  judgment  signed 
and  execution  issued  thereunder,  and  all  subsequent 
proceedings,  should  not  be  set  aside. 

Erie  shewed  cause  in  the  present  term  (a) ;  and  Bar^ 
stonv  supported  the  rule. 

The  application  was  made  by  a  party  who  had  become 
bankrupt  The  substantial  question  was,  whether  or 
not  the  proceedings  had  been  taken  against  good  faith ; 
but  in  the  course  of  the  argument  a  doubt  was  sug- 
gested by  the  Court,  whether  the  application  ought  not 
have  come  from  the  assignees,  as  the  parties  really 
interested ;  and  Chipp  v.  Harris  (&)  was  cited. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  {Jutie  11th),  delirered  the  judgment  of  the  Court. 

This  was  a  rule  to  set  aside  an  execution  upon  a 
judgment  entered  up  on  a  warrant  of  attorney,  as  having 
been  levied  against  good  faith.  It  was  admitted  that 
the  warrant  and  the  judgment  could  not  be  successfully 
impeached;  and  the  Court,  upon  the  facts,  were  of 
opinion  that  the  defendant's  affidavits  impeaching  the 
execution  were  not  satisfactorily  answered;  but,  as  it 


(a)  3%  Slst.     Before  Lord  JJenman  C.  J.,  i\i/tefOfi,  JfiiUams,  and 
Coiaidge  Js. 

(6)  5M.^W,  430. 
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appeared  that  a  f^t  had  issued  against  the  defendant^     New  Seria. 

1841 
under  which  he  was  declared  bankrupt,  and  which  was   * 

in  course  of  operation,  a  doubt  was  suggested  whether       Pwchb 
the  bankrupt  had   sufficient  interest  to  entitle  him  to       Hajitit.    , 
make  the  application. 

It  is  a  clear  and  important  principle,  that  a  mere 
volunteer  will  not  be  heard  to  impeach  transactions 
between  third  parties;  and,  as  in  this  case  the  debt, 
warrant,  and  judgment  were  unimpeached,  and  the  dis- 
charge of  the  debt  by  the  execution  might  enure  to 
release  the  bankrupt  from  all  danger  of  being  taken 
on  a  ca.  sa.  hereafter,  it  might  seem  that  his  in- 
terest was  rather  to  support  the  execution  than  to 
set  it  aside.  But  the  Court  will  not  be  strict  in  ex- 
amining the  nature  of  the  interest  on  which  the  par^ 
stands,  if  he  appear  to  have  any,  nor  in  weighing  the 
amount  of  it  against  any  opposing  interest  Now,  in 
this  case,  it  has  been  suggested  truly  that  the  bankrupt 
has  an  interest  to  increase  the  divisible  fund,  and  that 
as  large  a  dividend  as  possible  should  be  paid  under  the 
fiat  We  think  this  sufficient,  and  that  the  rule  there- 
fore should  be  absolute. 

Rule  absolute. 


Sl  4 
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Fridmf,  Benson  asain^t  Blunt  and  Others. 

By  charter  A  SSUMPSIT  on  a  charter  party  of  afireli?htmeiit 

party  between  J%^                                                            *       •'.           .      .     ** 

plaintiff  the  between  plamtifi^  described  as  the  owner,  and  de» 

owner,  and  d©»  ■  ^ '     ■     ■  '  ^ 

fendants  fendants,  as  the  freighters,  of  the  barque  William  MiUs^ 

ship,  it  was  for  a  Toyage  to  Clarence  G/De,  in  the  island  o^  Pemando 

^^Lt  dHMifd  Poj  where  she  was  to  take  in  a  cargo  of  timber.     The 

fijrru'^7"  declaration  set  out  the  charter  party,  by  which  praintiff 

days  for  loading  agreed  that  the  ship  should  lie  at  Clarence  Ccme  for  the 

and  unloading*  ^                                     * 

and  might  purpose  of  loading,  and  in  the  port  of  London  for  dis- 

fourteendays  charging  her  cargo,  eighty-five  running  days  in  the 

murrage,  at  so  whole,  if  required,  such  lay  days  to  commence  when 

Phdntlffde-  she  should  be  ready  to  receive  her  cargo  at  Clarence 


sun^t^on^  Ow^,  and  notice  be  given,  &c. ;  cease  on  the  cargo  being 
auT^'^^tEah  ^^^^  ^^^  ^  ^^*P  dispatched  for  London;  recom- 
was  always        mcuce  on  lier  arrival  in  the  port  of  London  and  being 

ready  and  will-  * 

ing  to  perform  ready  to  Unload,  and  notice  &c. ;  and  finally  cease  on  the 
contract,  but  cargo  being  there  completely  discharged.  That  in  con- 
kept  the  ship  siueration  thereof,  and  of  every  thing  above  mentioned, 
<^d«mirr4^,  defendants  did  thereby  for  themselves,  &c.,  promise  and 

beyond  the 

eighty-five,  and  thereby  became  liable  to  pay  119/.,  and  also  kept  her  eight  days  beyond 
the  fourteen,  to  plaintiff's  damage  &c  Fleas.  2.  That  plaintiff  did  not  keep  <nr  detain 
in  manner  and  form  &c.  S.  Tluit,  at  the  time  when  the  Tessel  was  unloading,  as  in  the 
declaration  mentioned,  plaintiff  wrongfully  stopped  the  unloading,  and  prerented  defendants 
Irom  unloading.    Issue  on  plea  2.  TraTerse  of  the  allegation  in  plea  3. ;  and  issue  thereon. 

It  was  proved  that  during  the  running  days,  and  when  the  vessel  had  been  three  days 
unloading,  plaintiff  wrongfully  stopped  the  unloading  for  two  days,  at  the  end  of  which 
the  running  days,  if  reckoned  consecutively,  expired.  That  the  unloading  was  then  con- 
tinued for  two  days,  and  again  wrongfully  interrupted  by  plaintiff  for  several  days;  after 
which  it  was  resumed  and  the  unloading  completed,  having  occupied  twelve  or  thirteen  days, 
not  reckoning  days  of  stoppage.  It  was  not  shewn  by  direct  evidence  that  die  unloading, 
while  carried  on,  had  proceeded  more  slowly  in  consequence  of  the  interruptions. 

Held  that,  under  these  circumstances,  the  plaintiff  could  not  recover  upon  the  charter 
party,  for  demurrage,  or  for  detention  of  the  ship  beyond  the  fourteen  days ;  and  that  the 
second  plea  was  sustained. 

But  that  the  mere  fact  of  an  interruption  for  however  short  a  time  would  not  discbarge 
the  defendants  from  their  obligation  under  the  charter  party ;  and  therefore  that  the  thirid 
plea  was  bad  after  verdict. 
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airree  to  and  with  plaintiff,  his  executors,  Scc.^  in  manner     New  Serii$. 
following,  viz.  &c. ;  promises  as  to  the  loading,  and  that  ' 


Benson 

V. 


defendants  would  dispatch  the  vessel  with  the  cargo  for 
the  port  of  London^  and  in  that  port,  at  their  own  ex-  Blokt. 
pense  and  risk^  receive  the  said  cargo  from  alongside 
the  said  vessel  within  the  days  and  times  in  the  chaifter 
party  before  limited,  or  the  days  of  demurrage  therein- 
after granted,  and  would  pay  plaintiff  the  freight  at 
the  rates,  &c.     And  that  plaintiff  did  for  himself,  &c., 

* 

furdier  promise  and  agree  that  it  should  be  lawful  for 
defendants,  their  executors,  &c«,.to  keep  the  said  vessel 
on  demurrage  at  her  aforesaid  ports  or  places  of  load- 
ing and  delivery  for  the  term  of  fourteen  running  days, 
in  the  whole,  over  and  above  the  aforesaid  lay  days,  on 
paying  to  plaintiff  or  the  commander  of  the  said  vessel 
demurrage  at  the  rate  of  8/.  105.  per  day,  day  by 
day,  as  the  same  should  arise  and  become  due.  The 
count  further  stated  that,  the  said  charter  party  being 
so  made,  afterwards,  to  wit  on  &c.,  in  consideration 
thereof,  and  that  plaintiff  at  the  request  of  defendants  had 
promised  them  to  perform,  &c.,  the  said  charter  party  in 
all  things  on  his  part  to  be  performed,  &c.,  defendants 
promised  plaintiff  to  perform  the  same  in  all  things  on 
their  part  &c.,  and  not  to  keep  or  detain  the  vessel  at 
her  said  ports  &c.,  over  and  beyond  the  said  fourteen 
days  on  demurrage  so  agreed  upon.  The  count  then 
stated  the  voyage,  loading,  &C.,  and  performance  by 
plaintiff  of  his  promises ;  that  the  vessel,  on  &&,  arrived 
with  her  cargo  at  London  aforesaid,  and  was  ready  to  un* 
load  according  to  the  charter  party,  whereof  defendants 
then  had  notice;  that  plaintiff  continued  ready  and  will- 
ing to  unload  the  said  cargo  as  aforesaid,  until  the  same 
was  discharged  and  unloaded;  and  that  the  same  was 
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Blukt. 


afterwards,  to  wit  &&,  completely  discharged  and  on- 
loaded,  &c. :  and  that  defendants  kept  the  said  vessel  on 
demurrage  at  the  said  ports  or  places  of  loading  and  un- 
loading for  divers,  to  wit  fourteen,  days  over  and  above 
the  said  eighty-five  running  or  lay  days  so  allowed  as 
aforesaid,  in  and  about  the  loading  and  unloading  of 
the  said  cargo ;  and  thereby  they  became  and  were  liable 
according  to  the  said  charter  party  to  pay,  and  ought 
to  have  paid,  to  plaintiff  \19L,  being  at  the  rate  of 
8^   105.  for  each  of  the  fourteen  days;  but  they  did 
not  pay.     The  count  also  alleged  that  defendants,  dis- 
regarding &c.,  wrongfully  kept  and  detained  the  vessel 
in  and  about  unloading  as  aforesaid  for  divers,  to  wit 
eight,  days  beyond  the  said  fourteen  days  so  agreed  upon 
for  demurrage;  whereby  plaintiff  during  all  that  time 
was  deprived  of  the  use  &C.,  and  put  to  expense  &c., 
amounting  to  50/. 

Pleas.  1.  Non  assumpsit  2.  That  defendants  did  not 
keep  or  detain  the  said  vessel  in  manner  and  form  &c. 
Issues  thereon.  3.  That,  at  the  time  when  the  said 
vessel  was  unloading  as  in  the  declaration  mentioned, 
plaintiff  wrongfully  stopped  the  unloading  thereof,  and 
hindered  and  prevented  defendants  from  unloading  the 
same.  Verification.  Replication,  that  plaintiff  did  not 
stop,  &c.,  or  hinder,  &C.,  in  manner  and  form  &c.  Issue 
thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sittings 
in  London  after  Hilary  term,  1840,  it  appeared  that  the 
vessel,  having  made  her  voyage  and  arrived  in  the  West 
India  docks,  was  ready  to  unload  on  Saturday^  July  1st, 
18S7.  She  had  then  five  running  days  left.  The  un- 
loading, by  men  engaged  for  that  purpose,  b^an  on 
the  1st,  and  was  continued  on  the  3d  and  part  of  the 
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4th;  when,  a  question  having  arisen  as  to  the  amount     New  Seriei. 

of  freight  to  be  paid,  the  plaintiff  ordered  the  unload**    [___^ 

ing  to  be  stopped,  and  the  men  were  turned  off  the  Bimwh 
vessel.  On  July  6th  they  were  allowed  to  recommence ;  Bluitt. 
and  the  unloading  was  continued  on  that  and  the  fol- 
lowing day.  In  the  evening  of  the  7th,  the  plaintiff^  not 
being  satisfied  respecting  the  bills  to  be  given  on  account 
of  the  freight  (two  thirds  of  which  were  to  be  paid  in  ap- 
proved bills),  again  caused  the  unloading  to  be  stopped ; 
and  it  ceased  accordingly  till  the  20th,  when  the  plain- 
tiff, no  longer  objecting  to  the  proposed  security,  al- 
lowed the  work  to  be  resumed;  and  it  was  con-< 
tinned  from  the  20th  to  the  27th  inclusive ;  on  which 
last  day  the  unloading  was  finished.  The  Lord  Chief 
Justice  left  it  to  the  jury  to  say  whether  or  not  the 
delay  complained  of  in  the  declaration  had  been  caused 
by  the  conduct  of  the  plaintiff  himself,  and  whether  the 
unloading  had  been  completed  in  a  reasonable  time, 
allowing  for  the  stoppages.  The  jury  answered  both 
questions  in  the  afiirmative,  and  found  for  the  defend- 
ants on  all  the  issues.  }V.  H.  Watson  in  the  ensuing 
term  moved  (by  leave  reserved  at  the  trial)  for  a  rule 
to  shew  cause  why  a  verdict  should  not  be  entered  for 
the  plaintiff  on  the  second  issue,  contending  that  the 
defendants  had,  in  fact,  according  to  the  terms  of  the 
issue,  kept  and  detained  the  vessel ;  that  the  plaintiff's 
conduct,  if  wrongful,  might  have  been  ground  for  a 
cross  action ;  but  that,  applying  the  test  put  by  7¥ii-> 
dal  C.  J.  in  Freeman  v.  Taylor  (a),  it  did  not  so  defeat 
the  purposes  of  the  contract  as  to  excuse  the  breach 
complained  of.  He  also  moved  for  judgment  non  ob- 
stante veredicto  on  the  third  issue ;  and  for  a  new  trial . 

(a)  8  Bmg,  IS4.  132.  138. 
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if  the  Court  should  not  grant  either  of  the  before  men* 
tkuied  rules  (a).     A  rule  nisi  was  granted. 

Plaitf  Kelly  and  Hoggins  now  shewed  cause  (6).    The 
case  was  rightly  left  to  the  jury,  and  the  second  and 
third  issues  were  proved  on  the  part  of  the  defendants. 
The  vessel  was  not  kept  and  detained  by  them,  but  by 
the  plaintiff.     And,  when  once  the  plaintiff  had  broken 
in  upon  the  running  days,  the  contract  (upon  which 
alone  the  present  action  is  founded)  was  at  an  end.     It 
was  an  essential  stipulation  on  behalf  of  the  defendants, 
and  was  part  of  the  consideration  for  which  they  made 
the  promise  declared  upon,  that  they  should  have  the 
successive  days  unbroken ;  it  is  implied  in  the  very  term 
<^  running  days  "  tliat  they  are  to  be  consecutive^  and, 
when  the  succession  had  been  interrupted,  the  term  of 
eighty-five  running  days  could  never  be  complete.     It 
is  no  answer  to  this  argument,  that  after  a  stoppage  the 
defendants  miglit  have  still  taken  the  number  of  days 
requisite  to  make  up  the  eighty-five :  nor  would  this, 
practically,  place  them  in  the  same  situation.     The  men 
who  unloaded  the  cargo  would  be  hired  for  successive 
days ;  when  the  work  stopped  they  would  be  dispersed, 
aud  time  must  be  taken  to  procure  others :  and,  sup* 
posing  men  always  at  hand,  the  work,  when  interrupted 
from  time  to  time,  would  be  less  effectively  carried  on. 
As  to  the  motion  for  judgment  non  obstante  veredicto ; 
the  third  plea  is  supposed  to  be  bad  for  not  showing 


(a)  He  alfo  oontended  Uiat  Uie  pUintiff  was  dearij  endtled  to  a  Ter* 
diet  on  the  first  issue.  The  defeudant's  counsel  admitted  this  on  shewing 
cause,  but  said  that  the  Lord  Chief  Justice  should  hare  been  applied  to 
far  an  amcndMeot  of  the  poalta. 

(6)  fiefore  Lord  Denman  C  J.,  PaUaon^  WiUiams,  and  CoMd^  Js. 
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that,  but  for  the  hindrance  alleeetf,  the  defehdMtb     i*»  *»*». 
miffht  have  fulfilled  their  contract     But  that  k  iKit  ____ 


necessary,  especially  in  an  action  brought  for  damages  B«ti*»k 
in  the  nature  of  a  penalty.  If  the  defendants  Vere  bin-  Bw«t 
dered  for  a  moment,  they  were  driven  beyond  the 
eighty-five  days.  Taking  the  ofaj^tion  to  be  only  that 
some  time  ought  to  have  been  specified,  that  was  groohA 
of  special  demurrer.  The  statement  in  this  pled  may 
be  considered  as  only  an  informal  traverse  of  the  plbin-^ 
tifi^'s  averment,  that  he  was  and  continued  ready  to  un- 
load the  cargo  till  it  was  finally  unloaded. 

♦  Erie  and  W.  H.  Watson^  contra.  The  plaintiff-'i^ 
reasons  for  stopping  the  work  were  valid  ones !  but,  as^ 
suming  that  this  cannot  be  argued  after  the  finding  of 
the  jury,  he  is  still  entitled  to  the  verdict,  and  judgment, 
on  the  issues  in  question.  The  charter  party  said  nothing 
of  the  running  days  being  consecutive;  nor  is  there  any 
ground  for  insisting  that  they  should  be  so.  It  could 
not  be  said  that  an  hour's  interruption,  for  whatever 
purpose,  put  an  end  to  the  contract  as  to  runninjg  day^t 
and  if  not,  the  real  question  is  whether  tHel  i?t^p»^ 
made  more  than  five  days  necessary  for  the iinloaditig* 
There  was  no  proof  of  any  such  necessity ;  and  the  de- 
fendants had  the  vessel  in  their  uninterrupted  contronl 
thirteen  days,  before  the  unloading  was  finished.  Had 
the  cargo  been  of  a  perishable  nature,  a  jury  might 
perhaps  have  been  warranted  in  finding  that  the  plain- 
tiff^'s  breach  of  engagement  (in  the  words  of  Tindal  C.  J. 
in  Freeman  v.  Taylor  (a) )  "  put  an  end  to  the  whole 
object  the  freighter  had  hi  view  in  chartering  the  ship." 
If  a  partial  injury  had  resulted,  it  might  have  been  ground 

(a)  8  Bmg^  132. 


876 


B.R.    TRINITY  TERM, 


1841. 

Bkmsov 
▼. 


for  a  cross  action.   FiUieul  v.  Armstrong  (a)  shews  the  rule 
on  this  subject.  In  &ct  there  was,  in  the  present  instance^ 
no  proof  of  injury.     {Patteson  J.     The  defendants  here 
do  more  than  set  up  a  breach  of  contract ;  they  say  that 
the  very  thing  for  which  the  plaintiff  seeks  to  recover  is 
his  own  fault.     Coleridge  J.     They  do  not  allege  an  in- 
dependent breach  of  contract  on  your  part,  but  that 
you  made  it  impracticable  for  them  to  do  what  you  say 
they  ought  to  have  done.      According  to  you,  they 
would  recover,  in  the  action  for  breach  of  contract^ 
the  very  damages  to  which  they   were  found   liable 
in  this   action.]     There   was    no    evidence    that    the 
defendants,   if  not  interrupted,   could  have  unloaded 
in  less  than  thirteen  days.      [Coleridge  J.      As   long 
as  you  did  not  interfere,  they  were  willing  to  be  bound 
by  the  contract  for   eighty-five  days.      If  it  became 
impossible  for  them  to  abide  by  that,  and  they  were 
obliged  to  take  as   much   time   beyond  the  running 
days  as  would  make  up  for  the  interruption,  did  not  a 
special  contract  begin,   arising  out  of  those  circum- 
stances?]    As  to  the  third  issue,  it  may  be  assumed, 
on  the  plea,  that  the  stoppage  was  only  for  an  hour, 
and  that  could  not  discharge  the  defendants  from  lia- 
bility to  demurrage  or  damages  for  their  detention  of 
the  vesseL     [Pattesofi  J,  There  is  a  difficulty  in  sup- 
porting the  third  plea,  because  it  admits  keeping  the 
ship  on  demurrage.     Coleridge  J.   The  plea  does  not 
shew  whether  the  stoppage  by  the  plaintiff  was  before^ 
during,  or  after,  the  days  of  demurrage.] 

Cur.  adv.  vidt. 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  {Jittw  10th),  delivered  the  judgment  of  the  Court. 


(a)  7  A.4:JB.  557. 
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This  was  an  action  for  demurrage  on  a  charter  party*      New  Series. 
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The  declaration  charged  a  detention  on  demurrage  for * 

certain  days,  and  also  a  general  detainer  beyond  the        Beniok 
days  of  demurrage.     The  third  plea,  which  was  special,        Blumt. 
was  acknowledged  by  the  defendants  to  constitute  no 
defence,  on  account  of  its  generality :  but  the  second 
stated  that  the  defendants  did  not  detain  the  ship  modo 
et  forma. 

The  fact  was,  that  the  ship  returned  with  five  running 
days  due  to  her,  and  that  she  did  not  complete  her  un- 
loading until,  not  only  the  fourteen  days  of  demurrage 
beyond  the  running  days  were  exhausted,  but  also  some 
beyond.  The  claim  was  for  liquidated  damages  for  the 
demurrage  days,  and  general  damages  for  the  further 
detention.  The  plaintiff,  on  the  ship's  arrival,  and  sub- 
sequently on  another  occasion,  refused  to  permit  her  to 
be  unloaded.  The  jury  found  that  this  refusal  was 
wrongful.  Afterwards  the  defendants  were  permitted  to 
unload,  but  not  till  after  the  expiration  of  the  running 
days,  in  whatever  sense  those  words  can  reasonably  be 
understood. 

Under  these  circumstances,  whether  the  plaintiff  is 
entitled  to  recover  at  all  for  tlie  use  of  his  ship  during 
so  much  of  the  actual  unloading  as  exceeded  five  days, 
may  be  doubtful,  and  would  have  been  for  the  jury  on 
the  facts  under  another  form  of  declaration:  but  we 
hold  it  clear  that  he  cannot  recover  for  it  under  the 
terms  of  the  charter  party.  We  do  not  intend  to  lay 
down  that  any  interference,  for  however  short  a  time,  by 
the  owners,  to  prevent  an  unloading  within  the  running 
days  and  days  of  demurrage,  will  put  an  end  to  tlie 
obligation  of  the  charter  party ;  and  therefore  we  hold 
the  third  plea  to  be  bad ;  but  it  is  clear  that  they  cannot 
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exercise  an  arbitr^^ry  ppw^  pf  seli^ctiog,  on  wbat  days 
the  uploading  ;$hall  take  place^  or  of  interruptiog  ca- 
priciously that  operation  which  the  freighten  jnust  oei> 
lainjy  be  ui)der/5tood  to  stipulate  for  the  power  of  carry* 
ing  o|i  coQtimipusily^  and  by  so  doing  the  owners,  and 
not  the^  freightcurSf  are.tbd  parties  who  di^taii^  >the  vesseL 
,.)j\fe  think  tbati  iQ. the, present  case,  the  plea  that  the 
defencjant  did  ^not  detain  .tho  ship  is  .sufficiently  made  out 
liy.jthe  jury's  6ndingjU)at  the  c^rgo  was  iniproperly. 
kept  pq.boacd  by  tbi^  pUiintiflra  own  wrongful  lu^t  %  aod 
arepfopinioaOiAt  the  naemiffit  be  discharged.       . 

Rule  disdutfged. 
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.  .  Esq|iir?.(c). . 


<    '  I      ; 


Under  stat 
5  &  6  n\  4. 
c.  IS,  s,  25,  It 
is  necessary 
that  the  coun- 
cillors who 
i'lectcd  the  first 
aUIcrinen 
should  also 
Iiavc  appoint- 
ed who  were 
first  to  go  out 
of  office.    And, 
where  such  ap« 
pointuicnt  has 
been  made,  not 
l>y  those  coun- 
cillors, but  by 
the  councillors 
of  a  subsequent 
year,  and  alder- 
xnen  have  l)cen 
elected  in  place 
Although  the 


,  .1,. 


TNFORMATION  in  the  nature  of  quo  warranto,  for 
exercising  the  office  of  an  alderman  of  the  borough 

t  i'\    •       ■  ■        :■■,■•■,.         "...       I  ■    :  ■.'■■.'        .   ..  ■ 

of  Carnarvon. . 

f  I  ■  i  ■ ;  . .  '  ;  •    1     .  ■     .      ■      ,  r 

Plea.  That  after  the  passing  of  stat.  5&6>F.  4. 
c.  76.,  viz.  on  December  26th,  1835,  councillors  for  the 
bprough  were  elected,  who  afterwards,  on  December 
3 1st,  1835,  met  together  for  the  purpose  of  electing  the 
aldermen  {b)  of  the  said  borough ;  that  there  were 
twelve  candidates  qualified,  viz.  &c,;  and  tliat  votes 
were  given  for  the  twelve  in  manner  following,  viz.  &c. 
(stating  the  pumber  of  votes  given  for  each):  and  that 


I  I  • 

of  thoscj  so  appointed  to  go  out,  the  election  is  void, 
irregular  fi^papntiaent  was  not  objected  to  when  made. 

(a)  See  Regina  v.  Aldenon,  II  A,  ^  E,  3, 
(6)  The  number  for  the  borough  Is  six* 
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na  eledtibfi  of  aldermen  or  of"  an;  alderman  bf  the^kt     New  sisnu. 

lo4i*' 
boi'oiigh  took  place  in  or  for  the  said  borough  on  th^  


said  31st  Z)ttrmfer  1855,  sayte  as  in  that  behalf  afofe-  '^^  ^"*" 
saidj  nor  at  any  oth^r  time  after  the  passing  of  the  act^  ALDiwdi^. 
lintil  the  election  of  aldermen  next  .hereinafter  isten^ 
tinned;  (The  plea  stated  nothing  further  as  to  the 
transactions  at  the  first  election  of  aldermen).  That 
two  only  of  the  aldermen  so  elected,  viz.  William  Uojfd 
RobeHs  and  Robert  Qriffilh^  ai9C€pted  the  office  and 
subscribed  the  declaration ;  atid  i  thM  Lthey-  eontinoed 
aldermen  till  NooenAer  9tb,  \B9B.  'That the  two  alder*' 
irienimd'tbe'eaancillors,  on  January  1st,  1836,  elected 
a  mayor,  who  accepted  office  &c.  (The  plea  stated  sub- 
sequent elections  of  councillors  and  mayor,  down  to 
1838,  on  which  nothing  turns  in  thb  case).  That,  on 
^th  N&dember  1836,  foiir  aldermeh'  Were  elected,  whd 
declined  office;  and  that,  after  the  passing  of  stat.  7  W.  4. 
&  1  Vict.  c.  78.  (a),  viz.  on  Jidjf  24th,  1837,  four  alder-, 
men  were  again  elected,  who  accepted  office  &c.,  and 
(with  the  exception  after  stated)  continued  in  office 
during  all  the  time  after  mentioned.  That,  on  29th 
October  1 1338,  a  meeting  of  the  then  council  was  held 
(naming  the  members  present,  and  stating  that  they 
exceeded  one  third  of  the  whole  number  of  the  council), 
at  which  meeting  ^'  the  majority  of  the  said  persons  so 
then  present  as  aforesaid  and  the  said  council  of  the 
said  borough  at  the  said  last  mentioned  meeting  did 
then  and  there  appoint  who  should  be  the  aldermen 
wtio  should  go  out  of  office  in  the  year  1838  in  the 
said  first  mentioned  act  in  that  behalf  mentioned,  and 
did  then    and  diere  appoint  that   the   said    WiUiam 

VOUI.  K.8.  8  M 
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Griffith'*  (one  of  the  last^ected  iddermen),  ^  the  said 
first  mentioDed  Robert  Griffith^  and  the  said  William 
Lloyd  BobertSj  who  had  been  so  elected  to  be  such 
aldermen  as  aforesaid,  being  one  half  of  the  number 
appointed  in  and  by  the  said  first  mentioned  act  to 
be  whole  of  the  number  of  the  aldermen  of  the  said 
borough,  should  go  out  of  office  on  the  9th  day  of  No-^ 
vember  in  the  said  year  1838,"  the  day  and  year  ap* 
pointed  in  that  behalf  by  stat.  5  &  6  ^.  4.  c.  76.  That, 
on  Naoember  9th,  1888,  ^^  being  the  said  day  and  year 
so  appointed  as  aforesaid  for  the  said  last  mentioned 
three  aldermen  of  the  said  borough  to  go  out  of  office, 
and  the  day  of  the  year  appointed  m  and  by  the  first 
mentioned  act  for  the  election  of  aldermen  of  the  said 
borough  to  supply  the  places  of  such  aldermen  as 
should  first  go  out  of  office  as  aforesaid,**  and  a  day 
prescribed  by  the  first  mentioned  act  for  quarterly 
meetings  of  the  council,  a  meeting  was  held  (stating 
the  persons  present  &&,  as  before),  at  which  *^  the 
majority  of  the  said  persons  so  then  present  as  afore- 
said and  the  said  council  of  the  said  borough  at  the 
said  last  mentioned  meeting  did  then,  in  pursuance  oi* 
the  said  acts,  elect  and  choose  him  the  said  ChriS" 
topher  Alderson  to  be  an  alderman  of  the  said  borough, 
in  lieu  of  and  to  supply  the  place  of  one  of  the  said 
aldermen  who  were  so  appointed  to  go  out  of  office'' 
&c.,  he  being  a  person  duly  qualified  &c. ;  and  that  be 
made  and  subscribed  the  declaration  and  accepted  the 
office  &c.  That  since  the  passing  of  the  first  mentioned 
act  there  has  not  been  any  election  of  a  mayor,  alder- 
man, or  burgess  of  the  said  borough,  nor  any  declar- 
ation of  what  alderman  of  the  said  borough  should  go 
out  of  office,  save  as  hereinbefore  alleged  :  and  defend- 
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ant  averred  that,  being  bo  duly  elected  &c^  he  did     i^ew  Series. 
thereupon  use  and  exercise  &c«     Verification. 


Demurrer  and  joinder.  ^*  ^"* 

The  following  points  for  argument  were  stated  on  ALDmmaojr. 
behalf  of  the  Crown.  <<  That  at  the  time  of  the  defend- 
ant's supposed  election  there  was  no  vacancy  in  the  o£Sce 
of  alderman,  inasmuch  as  the  councillors  did  not  imme- 
diately after  the  first  election  of  aldermen  under  stat 
5  &  6  fP.  4.  c.  76.,  nor  at  or  imfnediately  after  the 
election  of  aldermen  in  the  year  18S7,  appoint  who 
should  be  the  aldermen  who  should  go  out  of  office  in 
the  year  18S8 ;  and  the  meeting  of  the  council  stated  to 
have  been  held  on  29th  October  1888  had  no  power  to 
make  such  appointment''  And  '^  that,  if  there  were 
any  such  vacancy,  yet  the  defendant  was  improperly 
elected,  for  that  a  vacancy  or  vacancies  would  only 
exist  by  reason  of  the  invalidity  of  the  election  of  alder- 
men in  the  year  18S7  in  consequence  of  the  omission 
of  the  council  to  declare,  immediately  after  that  election, 
who  should  be  the  aldermen  who  should  go  out  of 
office  in  the  year  1838;  and  that,  at  all  events,  the 
election  of  the  said  ff.  L.  Roberts  and  22.  Griffith^  who 
were  chosen  at  the  first  election  of  aldermen,  and  in  lieu 
of  one  of  whom,  togv^ther  with  the  sud  W.  Griffith^  the 
defendant  is  supposed  to  have  been  elected,  was  not 
avoided,  but  they  remained  in  office."  Other  points 
were  set  down,  but  were  not  decided* 

JeroiSf  for  the  Crown.  Stat.  5  &  6  FF.  4.  c.  76.  $.  25. 
enacted  that  one  half  of  the  number  of  aldermen  to  b6 
elected  in  18S5  should  go  out  of  office  on  Naoemher  9th, 
18S8,  and  that,  in  every  third  succeeding  year,  one 
half  of  the  whole  number  of  aldermen  should  go  out; 

3  M  2 


882 


B.IL    TRr^ltY  TtalM, 


Volume  L 
1841. 


The  QoBBN 
Aldeksok. 


and  that  ^  the  councillors  immediately  after  the  first 
election  of  aldermen  shall  appoint  who  shall  be  the 
aldermen  who  shall  go  out  of  office  in  the  year  1838, 
and  thereafter  those  who  shall  go  out  of  office  shall 
always  be  those  who  have  been  aldermen  for  the  longest 
time  without  reelection/'  The  council  here  have  ap- 
pointed the  aldermen  to  go  out,  not  ^  immediately,''  but 
nearly  three  years,  **  after  the  first  election."  This 
they  were  not  competent  to  do.  No  one  of  the  alder- 
men holding  office  down  to  Nooember  9ihf  18S8  could 
be  deprived  of  it  otherwise  than  in  strict  conformity 
with  the  statute.  Stat.  7  W^.  4.  &  1  Vict.  c.  78.  s.  10. 
provides  for  a  difficulty  like  this  as  to  councillors,  bat 
has  no  similar  enactment  as  to  aldermen. 


Sir  W.  W.  FoUetif  contra.  A  construction  of  the 
statute  preventing  any  future  election  of  new  aldermen 
would  be  absurd.  When  the  councillors  omitted  to  de- 
clare immediately  after  the  election  what  aldermen  should 
first  go  out,  a  mandamus  would  have  been  grantable  to 
compel  them  to  do  it  afterwards,  that  the  statute  might  be 
obeyed  in  spirit,  if  not  in  letter.  In  Sex  v.  Tie  Mojfor^  4^. 
of  Norwich  (a)  guardians  of  the  poor  were  to  be  elected 
by  the  mayor,  &C.,  witliin  tliree  calendar  months  before 
the  4th  of  May  in  every  year;  the  time  had  been 
sufiered  to  pass  without  an  election ;  but  the  Court,  to 
carry  into  effect  the  intention  of  the  legislature^  made 
a  rule  absolute  for  a  mandamus  to  the  mayor,  &a, 
to  elect  at  a  subsequent  time.  fLord  Denman  C.  J. 
The  same  has  been  done  as  to  churchwardens  and  over- 
seers :  but  here  the  council  of  1838  is  a  different  body 
from  the  council  of  1835.]     Though   the  individuals 


(a)  IB.ffJd.  sia 
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may  be  different^  the  body  i$  the  same  in  law.  [Orfe- 
ridge  J.  If  we  might  have  ordered  an  appointment  by 
mandamus,  does  it  follow  that  the  council  can  make  it 
on  their  own  suggestion  ?]  Sect  25  of  stat  5  &  6  fK  4. 
c.  76.  does  not  expressly  require  that  the  councillors  to 
declare  who  shall  go  out  of  office  shall  be  the  same  as 
those  who  elect  the  first  aldermen ;  councillors  who 
were  absent  at  the  election  might  come  in  and  join  in 
the  appointment.  But,  if  that  is  left  indefinite,  there  is 
xx>thing  which  makes  a  precise  time  essentiaL  ^^  Imme- 
diately ''  is  a  yague  expression  (a);  and  it  cannot  be  con* 
tended  that  a  deviation  from  the  strictest  sense  of  that 
word  would  annul  all  the  proceedings*  There  may  have 
been  an  irregularity  iu  appointing  the  persons  to  go  ou^ 
and  yet  the  election  may  not  be  void  (6).     But,  sup- 

(a)  See,  as  to  the  eff^  dt  this  word,  7%omptm  ▼;  GBioni  t  M,'^  W, 
2S1,  bad  the  milhoiitiei  ther»  cited.  / , ;      ^  ■  . 

(6)  It  WW  objected  by  /«mf>  tad  the  otjj^ctioa  was  here  adverted  to 
by  Tatteum  J.,  that,  among  tlie  persons  stated  in  the  pica  to  have  been 
present  at  the  neetbg  of  Oehher  29th,  1SS8,  was  an  aMsraMDi  j  wlwieas 
sect  95  eaaets  that  the  <*  coancillors  '*  shall  appoint  the  aldermen  to  90 
out  of  office  in  1838.  Sir  W,  W,  FoUeit  answe^,  that  the  mere  presence 
of  a  person  not  a  councillor  was  an  objection  which  at  least  bad  never 
beea  taken  before :  and  that  it  was  not  miefldaoed  by  the  prosKolor 
among  his  points  for  argument.  JenU  referred  to  the  proviso  of  the 
rule,  HU,  4  W.  4.  Bcgula  GenenUet,  3.  (5  B,  j-  Ad.  xiv.  ;  but  see  also 
the  older  rules  mentioned  in  this  note,  inM),  and  contended  that  no  rule 
of  Court  required  every  point  to  be  mentioned  in  the  nuirgin  of  the  de 
murrer,  and  it  was  enough  if  some  point  were  stated  which  might  shew 
that  the  demurrer  was  not  frivolous.  [Lord  Denman  C,  J.  This  ob- 
jection ought  to  have  been  stated.  It  would  be  better  to  furnish  no 
pointg  than  to  make  the  kind  of  statement  contended  for.  A  party  might 
intentionally  state  some  points  which  were  just  not  frivolous,  with  the 
design  of  bringing  forward  others  of  a  more  formidable  kind  unexpectedly.] 
Jervit  then  contended  that  the  present  olijection  was  sufficiently  pointed 
out  [Lord  Denman  C.  J.  We  had  better  at  present  consider  the  first 
point] 

Reg,  Gen.  Patch,  2  Jo.  2.,  K.  B.,  is  as  follows.     **  It  is  ordered,  that 
upon  reading  any  record  here  in  Court  upon  a  demurrer  in  law,  special 
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posing  that,  in  effect,  no  appointment  has  been  made ; 
the  question  of  appointment  is  distinct  from  that  of  ele^ 
tion.  The  statute  is  clearly  imperative  as  to  the  length  of 
time  for  which  aldermen  shall  be  elected.  It  is  certain 
that  they  are  not  intended  to  hold  office  for  life ;  which 
might  be  the  consequence  if  this  objection  prevailed. 
Sect  25  enacts,  in  direct  terms,  that  on  9th  Ncfvember 
1838,  and  in  every  third  succeeding  year,  the  conncil 
^  shall  elect  ^  so  many  aldermen  as  shall  be  needed  to 
supply  the  places  of  those  who  shall  then  go  out  of 
office,  according  to  the  provisions  thereinafter  con* 
tained ;  and  that,  on  that  9th  November^  and  in  every 
third  succeeding  year,  one  half  of  the  whole  number  of 
aldermen  *^  shall  go  out  of  office."  J^Patteson  J.  A  pro- 
viso is  added,  ^^  that  the  aldermen  so  going  out  of 
office  shall  not  be  entitled  to  vote  in  the  election  of  a 
new  alderman.''  When  the  aldermen  to  go  out  have 
not  been  designated,  how  can  there  be  a  good  con- 
stituent body  ?  The  men  who  ought  to  go  out  may  be 
taking  part  in  the  election.  Tliere  might  be  some 
answer  to  this,  if  the  election  were  unanimoas ;   but 


▼crdict,  or  writ  of  error,  and  tbereopoo  a  day  be  giTen  to  bear  Uie  countd 
of  both  partiet,  the  books  shall  be  deUvered  to  the  justices  of  this  Coart 
bj  the  attorneys  of  both  parties,  by  the  space  of  four  days  before  the  day  so 
by  the  Court  appointed;  and  that  the  exceptions*'  (whidi)  "  shall  be  insisted 
on  upon  the  argument  be  marked  in  the  margin  of  those  books.**  And 
A^.  Gen,  HiL  38  G,  3.,  K.  B.,  is  in  these  words.  «  Whereas  a  rule  was 
made  in  the  second  year  of  King  Jaimet  the  Second,  whereby  K  was  ordered, 
amongst  other  things,  *  that  in  the  paper  book  to  be  deliTcred  to  the  Judges, 
the  eiceptions  which  shall  be  insisted  on  upon  the  argument  shall  be 
marked  in  the  margin  of  those  books,*  .which  rule  bath  been  of  late  times 
disregarded ;  it  is  hereby  ordered,  that  the  said  rule  be  henceforth  strictly 
obserred  by  the  attorneys  of  both  parties,  who  are  required  to  deliver  the 
said  paper  books.**  Peacock**  Rules  and  Orders  of  tJke  Court  of  Tm^§ 
Bench,  pp.  73. 19S.  These  rules  seem  to  comprehend  criminal  aa  well  as 
dril  cases ;  and  it  is  understood  that,  in  practice,  they  have  always  been 
conridared  aa  applying  to  demuncn  oa  tbe  Cnmn  side; 
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here  it  was  by  a  majority  only.]     That  raises  an  un«     A>tr  Series, 

certainty,  but  nothing  more.     [Lord  Denman  C.  J.  The \ 

objection  is  not  so  much  a  point  in  the  case,  as  an  ar-     Th«  Qoimir 

gument  to  shew  that  your  construction  cannot  be  cor-     Aldkkiov. 

rect.     I  am  afraid  the  fault  is  incurable.]     Then  the 

question  returns,  whether  it  was  impossible,  after  the 

time  which  had  elapsed,  to  obey  the  directory  part  of 

the  section.     ^Coleridge  J.  The  difficulty  then  is,  that 

the  act  required  has  not  been  done,  at  any  time,  by  the 

proper  persons.]     No  objection  was  made  when  the 

appointment  took  place.     The  election  must  be  made 

in  some  manner;  or  else  the  present  aldermen  must 

hold  perpetually,  or  none  legally  exist 

Jervisj  in  reply,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  I  should  have  wished  to  give 
effect  to  the  act,  and  am  sorry  we  cannot  do  sa  The 
argument  is,  that  three  aldermen  must,  at  all  events, 
go  out  at  the  end  of  three  years,  and  the  object  of  the 
act  is,  substantially,  that  vacancies  so  made  should  be 
filled  up.  But  a  necessary  object  at  all  elections  is  to 
know  wficU  vacancies  are  to  be  filled  up ;  and  here  we 
cannot  know.  The  meaning  of  sect.  25  is  clear,  th^t  the 
persons  who  elect  the  aldermen  at  first  shall  elect  them 
for  the  period  during  which  they  are  to  serve.  The 
question  does  not  turn  upon  any  nice  distinctions,  but 
aflects,  substantially,  the  functions  of  the  elective  body. 

Patteson  J.     The  difficulty  cannot  be  got  over. 

Wiu.iAMs  and  Coleridge  Js.  concurred. 

Judgment  for  the  Crown« 
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&/imtey,         The  Queen  against  The  Inhabitants  of  Clint, 

Jun9  5tb. 

This  case  is  reported,  11  A.  S^  E.  624,  note  (£). 


StUwrdmft 


The  Queen  against  Deane  and  Others»  Justices 
of  the  Borough  of  Reading. 

This  case,  ^ith  others  relatifig  to  the  jurisdiction  of 
borough  courts  of  quarter  sessions,  will  be  -  found  in 
Vol.  11.  (Reports  of  Trinity  Vacation,  1841.) 
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J/omiay, 
June  7tb. 

Hie  Court  will 
not  direct  a  re- 
gistrar of  births 
(under  »tat. 
6  &  7  ^.  4. 
c.  86.)  to  enae 
the  registry  of 
tbe  birth  of  a 
childy  though 
facts  are  de- 
posed to  shew 
that  tbe  child 
was  suppositi- 
tious, and  the 
entry  a  fraud, 
and  though  the 
application  is 
made  by  a  party 
having  a  pe- 
cuniary interest 
in  defeating  the 
alleged  fraud. 


£x  parte  Stanford. 

HTHESIGER  moved  (i)^)  for  a  mandamus  commanding 
the  registrar  of  bitlhs  and  deatiis  for  the  district 
comprehending  Brixtdn  in  Surrey  (under  stat.  S  8c 
7  W.  4.  c.  86.)  to  erase  from  th^  register  book  the  re- 
gistry of  the  birth  of  a  child.  He  moved  on  the  part 
of  IViUiam  Stanfordy  upon  affidavits  stating  the  following 
facts. 

Richard  Stanford^  a  brother  of  the  applicant  fViffian 
Stanford^  in  August  18S8  married  Ann  or  Angditia 
Dodge.  William  Stanford  deceased,  the  father  of  t^e 
applicant  fVittiam  Stanford^  by  deed  dated  ISth  March 
1839,  covenanted  with  trustees,  their  executors,  8tc., 


(a)  Bcfora  IiordZ^fliaum  C.  Jt,  FtsUemfth  WUliamSf  and  Cakriigi,  Js. 


Stanfojid.   ] 
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to  pay  to  them  for  the  life  of  himself  and  his  wife,  and  New  Series. 
the  survivor,  if  Richard  Stanford  or  aiiy  of  his  issue  by 
his  then  present  or  any  future  wife  should  so  long  live,  ^  pw<e 
but  no  longer,  500/.  per  annum ;  and,  in  case  Richard 
Siafiford  and  his  isspe  should  all  die  in  the  lifetime  of 
William  Stanford  the  father,  and  his  wife,  or  of  the 
survivor,  then  William  Stanford  the  father,  his  heirs, 
executors,  and  administrators,  should  pay  to  any  widow 
o(  Richard  Stanford^  for  her  life,  an  annuity  of  150/., 
to  commence  after  the  annuity  of  500/.  should  cease. 
The  trustees  were  to  apply  the  annuity  of  500/.  to  the 
beneifit  oi  Richard  Stariford^  bjs  .;wife,  or  his  issue,  in 
such  proportions  as  they  should  think  proper.  Richard 
Stanford  died  on]|4th  O^oberp  1840,  leaving  his  wife 
surviving  him.  On  Uth  January^  1841,  Mrs.  Stanford^ 
the  widow  of  William  Statiford  the  father,  then  residing 
near  BrightoUy  received  a  letter,  purporting  to  be  written 
by  Edward  Dodge^  a  brother  of  the  widow  of  Richard 
Stanford^  dated  Brixton  HiU^  stating  that  his  sister  had 
tjhut  morning,  b^end^ivered  of  ^^  son.  The  birth  was 
announced  ii^  the  Brighton  [Gazette  of  14th  January ^ 
1841.  WiUiam  Stariford^  the  applicant,  on  1 8th  January ^ 
1841)  proceeded  XoBfJ^tom^  and  called  on  Mrs.  Richard 
Stan/prd,  whp.she^^  hin^  &  child  as  the  son  so  born. 
The  aflBday its .  alleged  facts  tending  strongly  to  shew 
that  Mrs.  Richard  Stanford  had  not  borne  any  child 
since  her  marriage,  and  that  the  child  shown  was  sup- 
posititious* Wilfiam  Stanford^  the  father,  died  28th  March 
1841^  possessed  of  considerable  property,  leaving  Wil-^ 
iaj^  Stanford^  the  pr^ent  applicant,  his  heir  at  law  and 
•ne  of  his  ^x;ecuto;r^f  and  residuary  legatee.  The  widow 
f  William  Stanford  the  father  was  still  alive  (a).     The 

(a)  This  was  not  expressly  alleged  in  the  affidarits ;  but  her  death  was 
nc  stated. 


888 


VoUmeL 
1841. 


£x  parte 
Stamfoeb. 


B.  R.    TRINITY  T£RM, 

child  was  registered  as  the  son  of  Richard  Stafford. 
Alfred  Joseph  Dodge^  another  brother  of  Mrs.  Richard 
Statifordj  and  his  wife,  made  affidavits  containing  state- 
ments to  the  efiect  that  the  child  in  question  was  their'sy 
and  had  subsequently  been  registered  as  such. 


Tftesiger  contended  that  this  was  a  case  for  the  inter- 
fereiice  of  the  Court,  inasmuch  as  the  first  registry 
might  become  evidence  of  the  parentage  of  the  child 
after  those  witnesses  were  dead  who  could  have  shewn 
the  alleged  fraud.  Secdon  44  of  stat.  6  &  7  fF.  4. 
c.  86.  extends  to  the  correction  of  accidental  errors  only* 
[Lord  Denman  C.  J.  We  are  asked  to  require  the 
registrar  to  undo  what  he  was  ri^t  in  .doing.}  The 
registrar  is  ready  to  act,  so  far  as  the  Court  will  autho- 
rize him. 

Ckr.  adsDm  vulim 


Lord  Denman  C.  J.,  afterwards,  in  this  term 
{June  llth),  delivered  the  judgment  of  the  Court. 

In  this  case  we  were  desirous  of  interposing,  if  we  had 
had  the  power:  but  we  cannot  find  that  under  stat. 
6  &  7  f K  4.  c.  86.  (a)  we  have  any  authority  to  do  so. 
The  case,  therefore,  rests  on  the  same  footing  as  the 
case  of  a  registration  made  before  the  act  passed. 

Rule  refused. 

(a)  Stat.  7  TT.  4.  &  1  Vict,  e,  SS.,  eipfauning  and  mimding  Uie  fbiine 
act,  adds  nothing  on  this  poin^ 
See  Stat.  3  &  4  Viat.  c.  92. 
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Caudle  against  Seymour,  Esquire.  X^J^oJ 

TRESPASS   for    assault    and  &lse  imprisonment  A  justice's 
.         rant  command- 

Plea,  Not  guilty,  by  statute*    On  the  trial,  before  ing  a  constable 

Uttledale  J.,  at  the  Spring  assizes  for  Smsexj  1840^  the  and^ring^be. 

material  facts  appeared  to  be  as  follows,  ^  ^^a.^b. 

Complaint  being  made  to  the  defendant,  a  magistrate  Jj[^'^*j'^^ 

of  Sussex,  that  the  plaintiflF  had  injured  a  child  named  *nd  things  as  on 

*  **  her  Majesty  s 

Mary  Ann  Warner^  by  bad  sur&ncal  treatment,  the  de-  behalf  shall  be 

objected  against 

fendant  went,  with  his  clerk,  to  the  house  where  the  him  on  oath  by 
child  lived.     She  was  in  bed,  in  a  garret,  the  ascent  to  anauit  com. 
which  was  up  two  pair  of  stairs  from  the  kitchen.    The  ^j^^  J^^^  j, 
defendant  remained  in  the  kitchen  while  his  clerk  went  ^|^"  °^y 
up  to  the  child  (who  was  in  her  fifteenth  year),  took  ">fonn*tion  oa 

^  ^  "^  oath  upon 

her  depositions,  and  swore  her  to  the  contents*     It  did  ^^uch  the  war. 

rant  issues. 

not  appear  by  the  evidence  that  the  defendant  heard      A  deposition 

on  oath)  taken 

what  passed.     On  the  deposition  so'  taken,  the  defend-  by  the  jusUce's 
ant  granted  a  warrant  in  the  following  words.  tice  not  being 

"  Sussex,  to  wit.  —  To  the  constables  and  head-  E^Ttim'e^^ 
boroughs  of  the  hundred  bf  Whalesbone,  in  the  county  h^^'^'Jg;''' 
of  Sussex,  and  to  all  other  officers  of  the  peace  within  ?«!»»««>»» " , 

"^  irregular,  and 

the  said  county.  no  justification 

of  proceedings 

**  I  do  hereby,  in  Her  Majesty's  name,  command*  founded  upon 
you  and  every  of  you,  upon  sight  hereof^  to  apprehend  in  an  action 
and  bring  before  me,  or  some  oth^  of  Her  Majesty's  againsf  ajus- 
justices  of  the  peace  for  the  said  county,  the  body  of  h^pri^nmrat 
Robert  Caudle  of  Brighton  in  the  said  county,  surgeon,  ^^J^^^  be 
of  whom  you  shall  have  notice,  to  answer  to  all  such  •pprehended 

**  on  a  charge  of 

assault,  the 
warrant  having  been  framed,  and  the  information  taken,  as  above  stated :  Held  that  tfa9 
defendant  failed  to  sb^w  jurisdiction,  and  that  the  lotion  lay. 
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matters  and  things  as  on  Her  Mi^ty*s  behalf  shall  be 
objected  against  him  on  oath  by  Idary  Ann  Warner^  of 
Brighton  aforesaid,  single  woman,  for  an  assault  com* 
mitted  on  her^  the  said  Mary  Ann  Wamerj  at  Brighton 
aforesaid,  on  the  twenty-fomth  day  of  August  instant 
Herein  fail  not.  Given  under  my  hand  and  sesl  at 
Brighikelmstone  in  the  said  eoonty,  the  96tfa  day  of 
August^  A.  D.  1859. 

(Signed)         William  Seytumr.    {x^n.T 

On  this  warrant  the' plainti£f  was  apprehended;  wbich 
was  the  imprisonment  complained  of.  The  charge,  on 
hearing,  was  dismbsed.  The  learned  Judge'  thought 
the  warrant  invalid,  as  It  did  not  purport  to  be  made 
on  ah  information  talceh  upon  oath  ;  and  the  jury,  under 
his  direction,  found  a  vierdiet  for  the  plaintiff. 

■-■■  Plattf'm  the  entning  Mrm,  obtained  a  rule  nisi  for  a 
new  trial  {a)  on  the  gn>inid'of  misdirection. 

.  PfocaciEr  now  shewed  cause.  The  proper  form  of  a 
warrant  to  apprehend  for  an  assault  is  given  in  1  Burn^s 
Justice^  285*5  Assault^  .tit  Assaults  in  Genaal^  \h  (6), 
and  states  an  information  on  oath.  And  a  warrant 
*^.  ought  to  contain  the  cause  specially,  and  should  not 
be  generally  to  answer  such  matters  as  shall  be  objected 
against  him,  because  it  cannot  appear,  whether  it  be 
within  the  jurisdiction  of  the  justice  of  the  peace :" 
2  Hale,  P.  C.  Ill  {c).     [Lord  Denman  C.  J.    This  war- 

rant  does  not  aver  that  an  assault  has  been  committed, 
or  is  stated  to  have  been  committed.     It  professes  to 


(a)  He  also  mored  for  a  rule  to  enter  a  nonsuit  on  some  objections  to 
the  notice  of  action  and  writ  of  summons,  which  it  is  not  thought  neces- 
sary to  state.     No  rule  was  granted  on  these  points. 

(6)  ChUty\  28th,  ed.  (c)  Part  2.  ch,  13. 
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bring  up  a  pacty  on  speculBtuMijto  liear  whatJtHnrjf. 
Jinn  Warner  has  to  vay.2 

'    t 

Platt%  eontr&f  was  then  called. upon  by  lbe>Coui;t« 
First,  the  warrant  was  sufficiient.  It  directed  that  ibeparly 
should  be  apprehended,  to  aiiswer/SUph  Qi4tfet!9  BSshoi4d 
be  objected  against  hiio.on:  oath  bj  Maty  Ann  Wumut:^ 
'^  for  an  assault  committed  on  her"  oa  a  certain. day. 
That  was  a  warrant  to  apprehend' for  an  assault.    The 
warrants    mentioned   in  .the  passage. of  Lorcji.  -^^f 
which  refers  to  2  JnsL  52.  59h,  ^re  >yarr^nt$.  of  .com- 
mitment, under  which  the.  gaoler  may:  hay^  to  justify 
detaining.     But,  secondly^ ,  supposing,  jtbe^  warrant  ba^j 
the  justice,  by  yirtue  of  his.  jurisdictioji^  might,. without 
a  warrant,  order  tha|t  the  .parf:y  sbQu)d  be  d^j^i^ed  |tp 
answer  for  the  offence.     A  constable,  in  such  case,  must 
have  shewn  a  warrant  to  justify  bimi;tt  soa^trate^does 
not  need  it,  and  is  notiiable  ia-ti^spassi  though  a  wan- 
rant  may  have  been  issued  and  be  irregular.     In  Butt  v. 
Conani  {d)  tht  substahtial  part  of  ttie  Warrant  was  in'  the 
present  form ;  yet  it  was  held  thkt  thig'plaiiatiff'cbttldfabt 

• 

jrecover;  for  a  magistrate,  haviti^  jurisdiction,  icould  fibt 
be  liable  in  trespass  for  merely  hiisdrawirig  a  warfaifit. 
IPatteson  J.  Nothing  is  said  of  that  in  the  cise.  Tbe 
warrant  there  is  not  set  but  fully  enough  to 'make  it 
certain  that  the  fbrm  was  the  sam6  whi^h'  is  "us^ 
here  (2).]  The  evidence  ber^  shews  tiiat  ah  information 
was,  in  fact,  taken;,  and  that  was  so  in  Bidty.  Co* 
nant  (a).  iPaiteson  J.  It  does  n6t  appear  that  the  de- 
fendant  examined  the  child.  A  magistrate  ought  to 
examine  the  witness  himself,  Qot.tQ.  s^ndhni  clerk. 


iV^,  SerieM. 


(a)  1  Brod.  4(  ^.  SiS. 

(6)  Sm  JBiOi  r.  Conantr^  S,  Moore,  195f  U7. 
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CcleridgeS.  It  is  far  too  common  a  practice  for  the 
clerk  to  examine  the  witness  apart,  and  take  down 
the  answers,  and  then  read  them  over  to  him  in  die 
magistrate's  presence*  It  is  true  that  a  magistrate 
here  hais  jurisdiction  over  the  ofience  in  the  id>9tract ; 
but,  to  give  him  jurisdiction  in  any  particular  case^  it 
must  be  shewn  that  there  was  a  proper  charge  upon 
oath  in  that  case»  A  man  has  no  right,  because  he  is  a 
magistrate,  to  order  another  to  be  taken  fi>r  an  offence 
over  which  he  has  jurisdiction,  without  a  charge  r^o- 
larty  made.]  Affidavits  in  the  superior  courts  are  dailj 
taken  without  any  soperintendance  by  the  Court  itsdC 
If  there  was  an  information  de  &cto,  the  jurisdiction 
was  complete,  and  the  warrant  well  supported.  Sap- 
posing  that  the  warrant  would  have  been  good  if  it  bad 
recited  the  information,  it  is  good  now  ;  the  omission  of 
that  recital  is  only  matter  of  informality ;  the  warrant  is 
still  an  answer  to  an  action  of  trespass* 


Lord  Denman  C  J.  The  warrant  is  dearly  in- 
sufficient It  does  not  state  any  information  on  oath, 
or  that  the  fact  was  really  committed.  But  then  it  is 
said  (and  the  argoment  raises  a  question  of  great  im- 
portance) that  although  the  warrant  was  irr^ular,  the 
justice  was  still  protected  against  an  action  of  trespass, 
having,  as  a  magistrate^  jurisdiction  over  the  offence. 
But  his  protection  depends  (as  my  brother  Coleridge  has 
observed),  not  on  jurisdiction  over  the  subject  matter, 
but  jurisdiction  over  the  individual  arrested.  To  give 
him  that  jurisdiction  there  should  have  been  an  inform- 
ation properly  laid.  Here  the  defendant  went  with  his 
clerk  to  the  complainant's  residence,  but  never  saw  her; 
the  clerk  took  the  dqx)fiitio%  but  not  in  his  presence. 
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The  matter  of  &ct,  therefore^  on  which  alone  his  de-     New  Serin. 
fence  could  have  been  rested,  faib;  and  he  has  acted   __    _^_l 


without  jurisdiction*  Caudl« 

SxTMOUJk 

Pattesok  J.  The  case  is  put  for  the  defendant  as 
if  the  words  ^  for  an  assault  **  in  the  warrant,  could 
be  coupled  with  the  words  *^  apprehend  and  bring 
before  me/'  But  if  the  warrant  be  read  so^  it  requires 
the  party  charged  to  be  brought  before  the  justice  to 
answer  to  all  such  things  as  shall  be  objected  against 
him  by  Mary  Ann  Warner  ;  and,  even  if  the  document 
could  be  read  in  a  manner  so  inconsistent  with  the 
grammatical  construction,  na  ooae  at  this  time  can  doubt 
that  a  warrant  of  such  a  general  purport  would  be  bad. 
The  every  day  practice  is  to  state  an  information  on 
oath ;  if  the  magistrate  omits  thfit, ,  he  must  take,  the 
consequence.  As  to  the  other  point,  magistrates  should 
be  careful  not  to  commit  this  part  of  their  duty  to  a  clerk. 
Depositions  of  this  kind  are  not  like  afiSdavits  here, 
which  are  made  to  be  used,  or  not,  by  a  party  in  a 
cause,  as  he  sees  fit.  It  is  a  matter  of  some  discretion 
to  determine  how  depositions  are  to  be  acted  upon ; 
and  they  ought,  therefore,  to  have  the  magistrate's  full 
consideration. 

Williams  J.  An  affidavit  is  a  document  which  is 
to  speak  for  itself,  and  to  avail  or  not,  merely  according 
to  its  contents :  the  Court  does  not  examine  the  party : 
but,  in  the  case  of  depositions,  the  magistrate  does: 
and  I  am  not  aware  that  deputing  that  office  to  a  clerk 
has  ever  been  held  equivalent  to  an  examination  by 
the  magistrate.  The  warrant  itself  contains  no  allegar 
tion  that  the  party  was  charged  on  oath. 
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Coleridge  J.  A  magistrate  has  no  jarisdiction,  in 
such  a  case  as  this,  without  a  charge  on  oath.  The 
warrant  here  does  not  state  a  charge;  and  the  facts 
independent  of  the  warrant  do  not  shew  such  a  charge 
on  oath  as  justifies.  I  am  glad  to  have  an  opportunity 
of  stating  this,  because  it  is  a  common  practice  to  take 
depositions  in  a  manner  like  that  which  was  here  de- 
scribed. The  taking  of  affidavits  in  this  Court  is  quite 
different;  the  act  is  purely  ministerial;  the  party  says 
what  he  pleases,  and  the  effect  of  it  comes  to  be  con- 
sidered by  the  Court  afterwards.  But  a  magistrate 
taking  depositions  has  a  discretion  to  exercise ;  he  is  to 
examine  the  witness,  hear  his  answers,  and  judge  of  the 
manner  in  which  they  are  given.  If  he  does  not,  how 
is  he  in  a  condition,  supposing  the  charge  were  felony, 
to  decide  whether  or  not  bail  shall  be  taken  ? 

Rule  discharged. 


Lord  Denman  C.  J.  Mr.  Robinson  mentions  to  us 
that  a  justice  of  peace  was  convicted  in  this  Court,  not 
many  years  ago,  on  a  prosecution  for  committing 
where  his  clerk  only  had  taken  the  examinations  (a). 


(a)  <*  Hilary  T.  6  &  7  G,  4.  Rex  ▼.  Abraham  Constable,  a  jostice  of 
the  peace  for  the  county  of  KeiU :  illegally  committing  the  putMecutor  to 
three  months  hard  labour  in  the  House  of  Correction,  for  aa  ofienot 
under  the  Vagrant  Act,  without  having  the  party  or  witnesses  brought 
l>crore  him  :  but  not  charged  to  have  been  done  corruptly.  He  had  been 
convicted  at  the  instance  of  the  party  committed,  but  had  since  satisfied 
him,  and  was  now  brought  up  by  the  direcUon  of  the  secretary  of  stale. 
The  defendant  was  eighty  years  old ;  and,  on  account  of  infirmity,  his 
appearance  was  dispensed  with  by  consent  of  the  Attorney  General.  He 
had  written  to  the  Chancellor  to  take  his  name  out  of  the  commissioiL 
Fined  lOOf."    Note  by  Mr.  Mobimon  of  the  Crown  Office. 


,IV,  yipT:qRIA.  ;,  :.  89.S 

2^ew  Seriet^ 


Darby  agaimt  Harris  and  OtUere.  7w«iay, 

June  8Ui. 

nPRESPASS  for  breaking  tad  entering  plaintitf's  Fixture,  (ai 

d^rdling  house,  and  taking  kway  isihd  converting  stove^^cop^nb 
his  goods  and  cihatteU,  viz.  &c.,  arid  severing,  tearing  whic^l^^iant 
down  and  damaging  his*  fixtures,  viz.'  &c.,  thert  affixed  JS^^f^hoia""™ 
to  and  parcel  df  the  said  dweflini?  hoiifse,  arid  conviertin^  and  take  away 

■■  .  ^  ^         .     '  .  ^   dunng  his  term, 

the  same  &c     Flea,  Not  giiiliy,  by  statute.  are  not  there- 

;  r  ^    ■  fore  distrain- 

On  the  trtal,  before  Lord  Ahtnger  C  B.,  at  the  Surrq/  able  for  rent. 

Spring*  tiissizes,  1840,  !t  appeatied  th&t'  the  action  wii^  only  can  be 

birought  for  aA  alteged'tittrawful 'disrfess  foir  r^nt;  land  renvwhichtiL 

thflfr,  amdti^  othet  acts  cofnpWlned  if,  thfe  defendants  had  ^^^^^^^""^ 

islk^  down  ahd  tiimed  aWay  i  kitdlien  range;  r^gisft^'  *^"^j"„*thich 
stdvfe;  copper,  arid '  tt^tesi  ^i'dti '  ^ert  acmexed  to  the  they  were  be. 

'^'^  °  •  ,  ,  .  .        ,        fore  the  dis. 

freehold  in  the  btdiii&ry  ttiaritier,  'aJnfl  vrirt6 '  admitted  t6'  trew. 
be't^ant^  fixtures  (a) ;  but  it  was  contended  that  such 
fixtures  were  distrainable  for  rent     Verdict  for  all  the 
defendants  but  oiie^  arid'kgkthst  him'with  one' farthing 
dirtiagei;  the  Ibrd'  Chief  BaroA  gi^ng  leave  to*  move!  ^ 
to  entefr  a  verdict  fdt  the  plahitiff  ajffeinst  til  the  defend- 
ants, with  damfl^es  to  the  value  bf  the  fixtiii'es  (which 
the  jury  assessed  at  10/.),  if  the  Court  should  be  of 
opinion  that  such  fixtures  oould  not  be  distrained  for . 
rent.     Platt^  in  the  eiisumg  term,  obtained  a  rule  nisi 
accordingly. 

Pettndorff  now  shewed  cause.  The  doctrine  that 
things  attached  to  the  freehold  are  not  distrainable  for 
rent  rests  on  early  authorities  (&),  which  have  laid 
down  the  law  with  a  view,  probably,  to  annexations  of 

(a)  See  Gtymet  v.  Boweren^  6  Bing,  437. 

{b)  Bro.  Abr,  Distreu,  pi.  23,  29.  mod  Co.  LUU  47  a.   were  cited, 
among  other  authoritief,  ia  mofing. 
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L_-  tion ;  and  the  dicta  have  been  applied  indiscriminately 

▼"^        by  modem  writers.      The  fixtures  in  this  case  have 
Hakeu.       g\\  ^i^Q  most  essential  characteristics  of  personal  estate : 
they  are  chattels  which  the  tenant  might  remove  during 
his  term,  which  would  go  to  the  executor  and  not  the 
heir,  and  which  might  be  taken  in  execution*  The  ancient 
dicta  must  be  taken  to  mean  fixtures,*  not  subject  to  these 
incidents,  but  inseparable  from  the  freehold.     In  G//3. 
Disir*  S4f.  41.  (42.)  (a)  (cited,  Amos  and  Ferard  on  Fix^ 
turesj  255.  Part  II.  c.  2.  s.  1.)  it  is  said  that  a  distress  is 
no  more  than  a  pledge ;  that  a  pledge,  on  redemption, 
ought  to  be  restored  in  the  same  plight  in  which  it 
was  delivered ;  that  what  is  part  of  the  freehold  cannot 
be  severed  without  detriment  to  itself  in  the  removal, 
cannot,    therefore,   be   restored    in    statu   quo   to  the 
owner,  and  consequently  cannot  be  a  pledge,  or  sub- 
ject of  distress.     But  the  authors  from  whom  he  takes 
that  law   wrote   before   tlie   passing  of  stat.  2.   IV.  4* 
M.  sess.  1.  c.  5.,  which  (sect.  2)  authorized  the  sale  of 
goods  distrained  for  rent.     Since  that  act,  the  objection, 
that  the  pledge  cannot  be  restored  in  its  former  plight, 
no  longer  applies ;  the  distress  is  not  properly  a  pledge ; 
but  the  landlord  has  a  peculiar  property  in  it,  being 
entitled  to  sell  after  the  lapse  of  a  certain  time  without 
payment     [Lord  Denman  C.  J.     Is  not  that  the  case 
generally  with  pawns  ?]     Not  generally,  though  it  is  so 
under  the  Pawnbrokers'  Act  {b) ;  and  where  goods  are 
deposited  by  way  of  security,  to  indemnify  against  a  loan 
of  money ;  per  Gihbs  C.  J.  in  Pothonier  v.  Dawson  (c). 
The  distinction  between  fixtures  properly  so  called  and 
those   which   have  the   nature  of  personal  chattels   is 

(a)  £<L  1757.  Pp.  31,  38.  in  4th  ed.  (/m/wy  s.) 

(b)  39  &  40  G.  3.  c  99.  j.  17.  (e)  Holi,  N.  P.  C.  383. 
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illustrated  by  the  cases  of  Hdllen  v.  Bunder  (a),  Rex  y.     New  Series. 
Si.  Dunstan,  Kent  (J),  and   Winn  v.  Ingilby  (c).    It  is  _}^l 


admitted  in  the  last  case  that  tenant's  fixtures  may  be        Dakbt 

taken  in  execution.  Hauu. 

* 

Piatt  and  C  C  Jones^  contra.     It  did  not  follow, 
because  these  goods  were  removable  by  the  tenant,  that 
they  were  distrainable  for  rent     The  law  on  this  sub- 
ject is  cited  from  the  older  books,  because  it  has  never 
been  changed.     Goods  distrained  are  not  the  less  a 
pledge  because  they  may  now  be  sold  after  five  days. 
[Lord  Denman  C.  J.    A  pledge,  with  power  of  sale  in 
a  certain  event,  is  still  a  pledge.]     The  rule  laid  down 
in  Co.  Ldtt.  47  a.,  that  '^  nothing  shall  be  distrained  for 
rent  that  cannot  be  rendered  again  in  as  good  plight  as 
it  was  at  the  time  of  the  distress  taken,"  is  general,  and 
has  never  been  qualified.     Here  the  goods  could  not 
have  been  so  rendered  if  the  rent  had  been  paid  within 
the  five  days.     It  is  laid  down  that  replevin  does  not 
lie  for  things  affixed  to  the  freehold,  because  they  can- 
not be  distrained  (d) ;  and  to  this  effect  is   NiUet  v. 
Smith  {e).     In  Gorton  v.  FaUcner  {g)  BuUer  J.  cites  from 
Simon  v.  Harcourt  {h)  the  judgment  of  Willes  C  J., 
who  there  says  that  things  annexed  to  the  freehold  are 
not  distrainable,  because  they  cannot  be  restored  in  the 
same  plight  as  when  taken.     In  HaUen  v.  Bunder  {a) 
it  was  held  that  indebitatus  assumpsit  lay  for  fixtures 
bargained  and  sold,  and  sold  and  delivered;  and  so 
it  might  in  that  particular  case,  because,  the  fixtures 
being  the  tenant's  own,  he  had  sold  them  to  the  land- 

(a)  1  CM.^n.  S66.    S.C.S  Tyr.  959. 

(6)  ^  B.^C.  686.  (c)  5B.ff  JXd.  6^5. 

{d)  7  Bac  Abr.  88.  Beplevm  (F).  7th  ed. 

(e)  4  r.  -R.  504.  (g)  ^  T.  R.  S65. 

(A)  4  7.  JR.  568.    iSL  C  («  Simpeon  f .  ffariopp},  WiBti,  51S 
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lord  during  bis  term,  when  he  might  have  removed 
them  at  his  pleasare.  But,  where  fixtures  on  the  pr^» 
mises  were  the  landkird'st  and  he  sold  ihem  to  the  te» 
nant,  it  was  held  that  the  vendor  eould  not  bring  as- 
sumpsit  for  goods  sold  and  ddiv^red;  Lee  v.  Risdon  (a). 
That  fixtures  removable  by  the  tenant  are  sometimes 
described  as  chattels,  is  of  no  importancae*  In  PiU  v. 
Shew  {b)f  where  fixtures  demised  with  a  dwelling  house 
had  been  distrained  for  the  rent,  and  it  was  held  that 
the  plaintiff  might  declare  in  trespass^  describing  them 
as  **  goods,  chattels,  and  eflEacts,"  AbboU  C.  J.  said, 
'^  Fixtures  may  be  taken  in  execution  under  a  fieri 
facias,  which  contains  similar  words.  They  are  not 
distrainable,  not  being  severable  from  the  freehold; 
and,  for  that  reason,  not  capable  of  beii^  restored  in 
the  same  plight  in  which  they  were  before  severance." 
An  execution  differs  from  a  distress^  because  there  it  is 
not  contemplated  that  the  things  taken  will  in  any  event 
be  restored. 


Lord  Denman  C.  J.  In  Hallen  v.  Rtrnder  (c)  there 
could  be  no  doubt.  But  the  point  now  before  the  Court 
is  also  plain,  and  has  constantly  been  so  considered. 
At  Nisi  Prius  it  has  been  often  treated  as  clear.  We 
ought  not  to  encourage  a  doubt  on  the  subject :  to  do 
so,  ^e  must  introduce  distinctions  unknown  before. 
Things  are  not  distrainable  which  cannot  be  restored  in 
the  same  plight  in  which  they  were  before  the  distress. 


Patteson  J.    The  true  ground  of  the  rule  on  this 
subject  is,  that  the  fixtures  cannot  be  restored  in  their 

(a)  7  Taunt.  188.  (A)  4  B.  i  Aid.  S06. 

(c)  I  C.M.i  it.  S66.     S.  a  S  7>r.  959. 
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original  plight.  This  reason  would  be  more  apparent 
in  former  times,  when  the  landlord  was  obliged,  on  dis« 
training,  to  remove  the  distress  from  the  premises.  The 
rule^  with  its  reason,  is  laid  down  in  Simson  y.  Jfor- 
eaurt  (a),  cited,  with  many  other  authoritieB,  in  Amos 
and  Ferard{b).  A  question  like  the  present  arose,  bat 
was  not  decided,  in  Ihick  v.  Braddyll  {c). 
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WiGHTMAN  J.  I  am  of  the  same  opinion.  Whe- 
ther the  tenant  might  or  might  not  remove  the  fixtures, 
IS  one  question;  whether  or  not  the  goods  could  be 
restored  in  the  same  condition,  and  were  dbtrainable,  is 
another. 

C0LCRID6E  J.  I  agree  in  the  opinion  of  the  Court, 
and  in  the  reason  given  for  it  If  the  landlord's  right 
has  in  some  respects  been  altet^  by  statute,  we  are 
ndt,  therefore,  to  alter  the  common  law  in  points  which 
the  statute  does  not  touch. 

Rule  absolute. 

'     .         « "■ 

(a)  Cited,  4  7.  R.  568.     &  C  WiUet,  51 S. 

(h)  Part  11.  c.  9.  si  1. 

(e)  M*Clel  917.  It  was  CheM  eotttendtd,  ootilMt  fiitnrct  id  genaral 
were  distnunablep  but  that  machinery  which  was,  fixed  onljjbj  bolts  and 
screws,  and  therefore  capable  of  being  removed  and  refized  without  in- 
jury, and  so  rtMiored  in  tUe  same  plight,  iid^  be  cBsiftdned.  On  the 
other  side  it  wfl«:  insisted  thm  the  priTil^ge.  finom  dislrew  included,  not 
on\y  things  which  could  not  be  restored  in  the  same  plight,  but  all  things 
which  had  once  become  fixed  to  the  fireehold. 
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plaintiff  (m 
man)  and  ff, 
were  desirous 
to  intermarry; 
that  a  licence 


Declaration,  in  f^ASE.     The  declaration  stated  that,  whereas,  before 

case,  stated  that    ^^  ,  ,        .  r  .1.  •  i_        •      r 

and  at  the  time  of  the  grievance  hereinarter  men- 
tioned, the  plaintiff  and  one  Mary  Ann  Hoggj  then 
living,  each  of  them  then  being  sole  and  unmarried,  and 
the*end  that  the  ^^  lawful  age,  were  minded  and  desirous  to  intermarry, 
marriage  might  ^jjj  thereupon,  to  wit  on  the  Sd  day  of  April  a.d.  1839, 

be  solemnized  *^  "  '* 

a  certain  licence  and  faculty,  bearing  date  the  day  and 
year  aforesaid,  under  the  seal  of  Edward  Thomas  March 
Pkillipsj  clerk,  M.  A.,  Vicar  General  in  Spirituals  of  the 
Right  Rev.  Father  in  God  James  Henry^  by  divine  per- 
mission Lord  Bishop  of  Gloucester  and  Bristol^  was 
duly  granted  by  Edwin  Maddy^  Doctor  of  Civil  Laws, 
Principal  Surrogate  of  the  Episcopal  Consistory  Court 


in  the  parish 
church  of  J9., 
by  the  rector, 
vicar,  or  curate 
thereof,  with- 
out banns, 
within  three 
months  from 
the  date,  W% 
usual  place  of 
abode  having 
been  in  B,  for 
fifteen  days  im- 
mediately be- 
fore the  granting  of  the  licence ;  provided  there  should  appear  to  be  no  impediment  by 
reason  of  former  marriage,  consanguinity,  &c.,  nor  any  suit  be  depending  by  reason  thereof; 
and  that  the  celebration  should  be  in  the  said  church  between  eight  and  twelve  in  the  fore- 
noon :  the  declaration  also  averred  that  defendant  was  rector  and  sole  minister  of  the 
church  of  B,y  that  there  was  no  impediment  by  reason  &c.,  nor  any  suit  &c. ;  and  that,  by 
reason  of  the  premises,  and  by  force  of  the  licence,  it  became  defendant's  duty  as  rector  &c, 
on  notice  of  the  licence,  to  solemnize  the  marriage  in  the  manner  and  time  specified  in  the 
licence,  when  thereunto  requested :  that  defendant  bad  notice  of  the  licence,  and  afterwards, 
▼is.  on  &c  ,  and  on  several  other  days  between  that  day  and  the  death  of  H*^  was  requested 
by  plaintiff  to  solemnire  the  marriage  in  the  manner  and  time  specified  in  the  licence : 
yet  defendant,  not  regarding  bis  duty,  but  contriving  wrongfully  and  ill^^ly  to  harasa, 
oppress,  and  injure  plaintiff,  would  not,  on  the  sud  &c.,  or  it  any  time  aAerwarda, 
solemnize  the  marriage,  but  wrongfully  and  illegally  refused  m>  to  do:  that,  while  he 
continued  so  to  refuse,  H,  died :  and  that  by  reason  &c.  plaintiff  lost  the  benefit  of  the 
licence,  and  the  marriage,  and  had  been  put  to  eipenses  which  were  rendered  useless,  had 
been  injured  in  his  good  name,  and  had  suffered  anxiety  of  mind. 

Held  bad  after  verdict,  for  not  averring  a  request  from  H,^  or  notice  to  defendant  that 
JET.  was  willing  that  the  marriage  should  take  place. 

SembUt  per  Patteson  and  Coleridge  Js.,  that  the  request  was  insufficiently  stated,  inas- 
much as  the  licence  allowed  three  montlis. 

SembUy  per  Patteson  J.,  that  the  declaration  ought  to  have  averred  that  the  licence  was 
in  force  at  the  time  of  the  request. 

Senble  per  Williams  and  Coleridge  Js.,  that  the  declaration  was  also  bad  for  not  shewing 
that  the  defendant,  at  the  time  of  the  request,  was  able  to  perform  the  ceremony,  and  was 
not  engaged  in  the  performance  of  some  other  duty. 

r.    QuarCf  whether,  under  any  circumstances,  an  action  at  law  lies  against  a  clergyman  for 
refuiing  to  perform  the  nuuriage  ceremony. 
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of  the  said  diocese,  the  said  £•  M*  then   and   there      New  Serin, 
having  due  power  and  authority  to  grant  the  same,  to  ' 


the  end  that  such  marriage  might  be  publicly  and  law-  T^kyu 
fully  solemnized  in  the  parish  church  of  Blaisdon  in  the  Black. 
county  aforesaid  and  in  the  diocese  of  Gloucester  and 
Bristol  aforesaid,  by  the  rector,  vicar,  or  curate  thereof, 
without  the  publication  or  proclamation  of  the  banns  of 
matrimony,  and  at  any  time  within  three  months  from 
the  date  thereof  (the  usual  place  of  abode  of  the  said 
Mary  Ann  Hogg  having  been  witliin  the  said  parish  of 
Blaisdon  for  the  space  of  fifteen  days  immediately  before 
the  granting  of  such  licence),  provided  there  should  ap- 
pear no  impediment  in  the  case  by  reason  of  any  former 
marriage,  consanguinity,  affinity,  or  other  cause  what- 
soever, nor  any  suit,  controversy  or  complaint  be  moved 
or  then  depending  before  any  Judge,  ecclesiastical  or 
civil,  for  or  by  reason  thereof:  and  likewise  that  the 
celebration  of  such  marriage  should  be  had  and  done 
publicly  in  the  aforesaid  parish  church  of  Blaisdon^  be- 
tween the  hours  of  eight  and  twelve  in  the  forenoon : 
which  said  licence  and  faculty  was  so  granted,  as  well 
to  the  said  plaintiff  and  the  said  Mary  Ann  Hogg  as  to 
the  rector,  vicar,  or  curate  of  the  aforesaid  church,  and 
who  was  designed  to  solemnize  the  said  marriage  in  the 
manner  and  time  above  specified :  that,  at  the  time  of 
the  granting  of  the  said  licence  and  faculty,  and  from 
thence  hitherto,  the  defendant  was,  and  now  is,  the 
rector  of  the  said  parish  of  Blaisdon  and  sole  minister 
of  the  parish  church  thereof:  that,  at  the  time  of  the 
granting  of  such  licence  and  faculty,  there  was  not,  nor 
was  there  at  any  time  afterwards,  any  impediment  in  the 
case  by  reason  of  any  former  marriage,  consanguinity, 
affinity,  or  any  other  cause  whatsoever,  nor  any  suit, 

8n  4 
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r^t^mth      cootroversy»  or  coinplaiiil  laoircd  or  then  dkpeiidiqg 
^  *        before  any  judge  eodesiasdcal  or  dvil,  iiMr  or  bj  maoQ 
Datu        thereof:  and  bj  reesoo  of  the  preniisei»  and  bj  fiavce 
of  the  said  lioeooe  and  facoltyy  it  bccane  and  was  the 
duty  of  the  defeadant,  as  ssdi  rector  and  minwtrr  as 
afbresaidy  upon  notice  of  the  said  licence  and  facnltjTt  la 
soleamize  the  said  jnaniage  between  the  said  plaintiff 
and  the  said  Mwn^  Aam  Bogg  in  the  said  parish  chnick 
of  BUdsdon^  in  the  mann^  and  time  specified  in  the 
said   licence  and   facnl^,  when  therennto  requested: 
and  that  the  defendant  heretofbie,  to  wit  oa  the  7th 
da;  of  ^pri/ in  the  year  aforesaid^  had  due  notice  of  the 
said  licence  and  Giculty:  and  that  afterwards^  lo  wit  on 
the  day  and  year  last  aforesaid,  and  on  sereral  other 
days  and  times  between  that  day  and  the  day  of  the 
death  of  the  said  Mary  Ann  Hogg  as  hereinafter  men- 
tioned, the  defendant  was  requested  by  the  plaintiff  to 
solemnize  the  said  marriage  in  the  manner  and  tine  speci- 
fied in  the  said  licence :  yet  the  defendant,  not  regarding 
his  duty  in  that  behalf^  but  contriving  wrongfully  and 
illegally  to  harass  oppress,  and  injure  the  plaintifi^  did 
not  nor  would  on  the  said  7th  day  of  April  or  at  any 
time  afierwards  solemnize  the  said  intended  marriage^ 
butwroogfuUy  and  illegjally  refused  so  to  dow   That  after* 
wfurds,  and  whilst  the  defendant  continued  so  to  refiise 
to  solemnize  the  said  manisge^  and  before-the  said  mar- 
riage was  solemnized,  to  wit  on  the  30th  day  of  JUty  in 
the  year  aforesaid,  the  said  Mary  Ann  Hogg  departed 
this  life :  and,  by  reason  of  the  said  refusal  and  breach 
of  the  duty  &a,  the  plaintiff  not  only  lost  the  ben^t  of 
the  said  licence  and  feculty,  and  the  comforts  and  advan- 
tages of  the  said  intended  marriage,  but  hath  been  put 
to  many  costs,  chai^ges,  and  expenses  in  and  about  en- 
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deavouring  otherwise  to  procure  a  solemnization  of  the     •2Vh0  Senet. 

aaid  marriage,  and  also  to  other  costs,  charges,  and  ex-  1__ 

penses :  and  the  costs  and  charges  incident  to  the  said  ^^^" 
licence  have  been  thereby  rendered  useless  and  of  no  Black. 
avail :  and  the  plaintiff  hath  been  further  injured  and 
prejudiced  in  his  good  name  and  credit  amongst  his 
neighbours,  &c. ;  and  also,  by  means  of  the  premises, 
hath  suffered  much  anxiety  and  distress  of  mind ;  and 
hath  been,  and  is,  otherwise  greatly  injured  and  damni- 
fied. 

Plea,  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Patiesan  J.,  at  the  Gloucestershire 
Spring  assizes,  1840,  a  verdict  was  found  for  the  plain- 
tiff* In  Easter  term,  1840,  Tal/burd  Serjt.  obtained  a 
rule  nbi  for  arresting  the  judgment. 

Ludlow  Serjt  and  Busty  now  shewed  cause.  This 
declaration  is  good,  especially  after  verdict. 

First,  a  duty  is  shewn.  The  particular  case  is  new ; 
but  the  principle  is  well  established.  **  In  all  cases^ 
where  a  man  has  a  temporal  loss,  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  upon  the 
case,  to  be  repaired  in  damages ;  ^  Com.  Dig.j  Action 
tq)Ofi  the  Case,  (A).  This  extends  to  a  nonfeasance, 
<*  where  from  their  situations  some  persons  are  bound 
to  do  what  is  required  of  them  in  the  course  of  their  em- 
ployments, and  are  in  return  entitled  to  a  recompence  ;^ 
note  (2)  to  Bex  v.  Kilderhy  (a).  Barry  v.  Amaud  (b)  is  a 
strong  instance  of  the  application  of  this  principle.  Many 
instances  are  given  in  Com.  Dig.,  Action  upon  the  Case 
Jbr  Negligence,  (A  2.),  as  of  <^  an  officer  for  neglect  of 

(a)  1  Wm,  Sound.  S18  c.  (»)  10  A.  ^JS.  646. 
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the  duty  of  bis  office,**  and  <<  if  an  archdeacon  will  not 
induct  a  clerk  admitted  and  instituted.'*    It  may  be  con- 
tended, on  the  other  side,  that  the  ecclesiastical  conrts 
will  punish  a  clergyman  for  neglect  of  his   clerical 
duties;   but  that  gives  no  remedy  for  the  individual 
injury.     Such  a  jurisdiction  is  no  protection  against  a 
civil  action;  thus  a  civil  action  lies  fi>r  dil^>idation8. 
Lord  Coke,  on  the  Artictdi  Cleriy  1  staL  9  Ed.  2»  e.6^ 
says,  **  Hie  spiritual  judge's  proceedings  are  for  the  cor- 
rection of  the  spiritual  inner  man,  tmAj  pro  salute  aniwue^ 
to  enjoin  him  penance ;  and  the  judges  of  the  common 
law  proceed  to  give  damages  and  recompence  for  the 
wrong  and  injury  done :  as  if  one  lay  violent  hands  of  a 
clerk,  the  spiritual  judge,  pro  salute  aninue^  shall  enjoin 
him  penance,  and  the  clerk  may  have  his  action  of  battery, 
and  recover  damages  for  the  injury  done  to  him ;"  2  Inst. 
622.      This  is  cited  in  2  Bumfs  Ecc.  Law,  50  (Courts^ 
12.).  Then,  the  duty  is  one  cognisable  by  the  civil  courts. 
The  loss  of  marriage  is  a  temporal  injury.     Marriage  is 
a  good  consideration  for  a  deed;  Cadogan  v.  Kermett  (a). 
Campion  v.  Cotton  (b).     On  the  same  principle,  an  action 
lies  for  simply  enticing  away  a  man's  wife,  Winsmore  v. 
Orcenbank  (c),  and  for  a  breach  of  promise  of  marriage, 
llien,  the  clergyman  is  answerable  for  the  injury.     In 
Com.  Dig,^  Action  upon  the  Case,  (B  I.),  it  is  said  that 
an  action  on  the  case  does  not  lie  for  refusing  to  admi- 
nister the  sacrament  (Semb.) ;  and  Clcvell  v.  Cardinall  {d) 
is  referred  to.     But  no  decision  was  there  given  on  the 
point :  judgment  was  arrested  because  the  declaration 
allied  two  refusals,  but  only  one  request,   and   the 


(a)  2  QmjK  43S. 
(c)  WWa,511. 


(6)  17  Fes.  263. 
id)  1  Al  S4. 
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damages  were  general*    And  Henley  v«  Burstcfw  {a)  is     New  Seriat. 

the  other  way.     No  action  lies  for  refusing  to  celebrate * 

divine  service ;  WilUam^s  Case  (J) ;  but  that  is  because        ^^J" 
there  is  no  individual  wrong.     Stat  S2  H.  8.  c.  S8.  &  2.        Black, 
makes  an  enactment  respecting  **  all  and  every  such 
marriages  as  within  this  church  of  England  shall  be 
contracted  between  lawful  persons  {as  by  this  act  we  de* 
dare  all  persons  to  be  lawful^  that  be  not  prohibited  by 
God's  law  to  marry.)''     Stat  StiT  W.^.  c.  85.^  which 
enables  parties  to  marry  otherwise  than  by  the  ministra* 
tion  of  a  clergyman,  reserves  (by  sect  81)  their  right  to 
be  married  according  to  the  established  ceremonial,  if 
they  so  choose.     It  may  be  said  that  the  licence  is  valid 
for  three  months,  and  that  the  elergyman  was  entitled 
to  delay  the  celebration.     Assuming  that  to  be  so,  it 
affords  no  excuse  for  an  absolute  refusal.    The  enact- 
ments of  the  Marriage  Act,  26  G«  2.  c.  3$.^  are  positive;         * 
and  it  cannot  be  supposed-  that,  under  that  act,  it  was 
optional  with  the  clergyman  whether  or  not  he  would 
perform  the  duty.     Sect  15  requires  for  all  marriages 
two  witnesses  besides  the  ministetf  assuming,  therefore, 
that  the  minister  must  attend.    The  marriage  service 
is  part  of  the  Common  Prefer  Book^  which  is  part  of 
the  law  of  the  realm;  stat.  IS  &  14  C 2.  r. 4.  s.  2., 
1   Gibson^s  Codexy   275.   (ed.   2.),  tit  xi.  cap.  8.      In 
Rogers  on  Ecclesiastical   L/m^   507.  {c\  it  is   shewn 
that,   even  before  stat  26  6.2.  cr.dd.,   the  prevailing 
notion  was    that  a  marriage  was  not  valid  without 
the  mmistration    of   a  clergyman   of  some  -  religious 
persuasion ;  and  a  case  in  SaUcdd  {d)  appears  to  shew 
that  the  law  considered  marriage  by  any  but  a  pres- 
byter in   holy  orders  to  be  at  least  irregular*    Lord 

(a)  I  Keb.  947.  (6)  5  Ifcjp.  t%  h. 

(e)  And  see  lb.  note  at  p.  5S1. 

(<0  Feriiai»^A9«<mv.  G^I  i9bfe;;n9i  ' 
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SicmelTs  language,  however,  in  Dahrymple  v.  Dabym* 
jie{a\  may  perhaps  be  cited  as  proving  that  he  considered 
that,  at  common  law,  marriage  might  be  essentially 
contracted  withoat  the  intervention  of  a  priesU  Stat 
44  G.  S.  c.  77.  s,  2.,  which  indemnifies  all  clergymen 
from  penalties  for  having  solemnized  certain  marriages, 
appears  to  recognise  the  clerical  intervention,  and  no 
other.  In  Rex  v.  Coleridge  {b)^  though  the  Court  re* 
fused  to  compel  the  clergyman  to  bury  in  a  particular 
way,  yet  it  seems  to  have  been  understood  that  he 
could  not  refuse  to  bury  in  some  manner.  Knap  r. 
JVickes  {e)  shews  that  it  is  not  optional  whether  or 
not  a  clergyman  will  bory.  [XJbleridge  J.  Is  there 
any  precedent  of  an  action  for  refusing  to  baptize?] 
That  may  not  be  a  temporal  injury*  '  [Colerufge  J. 
Baptism  is  a  necessary  qualification  for  election  on 
many  foundations.  Lord  Denmm  C.J.  Here  pro- 
bable cause  is  not  negative.]  Probable  cause  should 
be  pleaded  in  avoidance.  Many  objections  made  in 
moving  for  the  rule  are  cured  by  the  Terdict :  as,  that 
the  declaration  does  not  shew  that  there  were  two  wit- 
nesses ready,  so  as  to  satisfy  stat  4  G.  4.  c.  76.  s.  M. 
(which,  indeed,  is  only  directory) ;  that  the  request  is 
laid  to  have  been  to  solemnize  the  marriage  in  the  time 
and  manner  specified  in  the  licence,  without  any  alle- 
gation as  to  the  precise  time;  that  the  refusal  is  only 
stated  to  have  been  wrongful  and  iUqj^al ;  that  no  re* 
quest  by  the  woman  is  staled*  All  that  was  necessary, 
in  these  respects,  must  have  been  proved  to  the  jury 
who  found  the  verdict*     The  injury  also  must  now  be 


(«)  3  H9g.  Cons.  Gi.  54.  64. 
jcct  fencnlly,  S  Boper  cm 
Sd,  Jmoot\  cd. 

(O  2  ^.  ^  ^M.  80S.     See 

(c)  3  PtOL  i^p.  .Sec  a  364.  asa 


Sa%  m  to  tfaii  ctat^  and  vpon  tke 
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held  to  have  been  fully  proved :  and  indeed  the  me^e     New  Smeu 
expense  of  procuring  the  licence  and  stamp  is  sufficient         -^^  ?* 
foundation  for  an  action.    If  it  be  sai^  that  the  duly        ^^T^' 
arising  from  the  fitcts  stated  is  not  correctly  deduced  io        ^'^^p.^* 
the  declaration,  The  Lancaster  Canal  Company  v..  Par^ 
ndly(a)  shews  that  the  Court  vill  infer  the  duty  as 
matter  of  law  arising  on  the  facts. 

Talfourd  Serjt,  Sir  W.  W.  FoliefU  wd  TopreU,  contra* 
No  duty  exists  here,  for  breach  of  which  a  civil  action  is 
maintainable.  There  are  many  cases  in  which  a  tem- 
poral wrong  is  committed,  yet  the  parQr.  wronged  has 
no  right  of  action  in  the  common  law  courts.  No  action 
at  law  lies  to  recover  damages  from  an  executor  for  not 
paying  a  legacy;  nor  by  a  cestui  que  trust  against  ;a 
trustee  for  breach  of  trust;  nor  by  an  inferior  naval 
officer  against  bis  superior,  for  acts  done  in  the  perr 
formance  of  a  naval  duty,  Johnstone  v.  StUtou  (fi) ;  nor 
for  disturbance  of  a  pew  in  the  body  of  the  church,  unless 
attached  to  a  house,  Maumaring  ▼.  Giles  (c).  In  all 
these  cases  there  are  remedies,  but  not  by  actions  in  the 
courts  of  common  law.  Here  the  remedy  is  properly 
in  the  ecclesiastical  courts;  the  utmost  that  can  be  $aid 
further  is,  that  occasionally  (as  was  suggested  in  Bex  v. 
Coleridge (d))  this  Court  may  issue  amandamua  in  aid  of 
the  authority  of  the  Spiritual  court;  or  an  indictment  or 
information  might  be  put  in  force  when,  as  in  the 
case  of  omitting  to  bury,  tho  neglect  produced  a  nui- 

(a)  11  A.i  E.^2S,  5242. 

(h)  1  T.  £•  510.,  in  Exchequer  Chambtr,  fefcrnng  jiidgaiciit  of  Hie 
Court  of  Exchequer  in  SuUon  ▼.  JohntUme,  1  T.  jS.  49S.  Judgment  of 
Exchequer  Chamber  affirmed  in  Ikm,  Proc*^  Sntton  ▼•  Johmtcne^  I  Bro, 
P.  C,  76.  (2d  ed. ). 

(c)  5  B.i  Aid.  356,  (d)  a  B.  4^  Aid.  80S« 
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fiance;  Bex  v.  T(»/lor{a).  Then,  in  what  way  does 
the  daty  here  arise  ?  At  common  law,  it  is  very  doubt- 
ful whether  any  ecclesiastical  ceremony  was  necessary 
to  the  yalidity  of  a  marriage ;  Jesson  v.  Collins  {b)  mud 
Lord  StaweWs  Unguage  in  Dabymj/ie  v.  DahympU  (e) 
seem  to  lead  to  an  inference  that  it  was  not^  Hayixm 
T.  Gould  {d)  appears  to  be  the  other  way.  But  at  com- 
mon law  the  party  desiring  to  be  married  could  have 
no  right  to  call  on  any  particnlar  clergyman  to  perform 
the  duty.  A  marriage  by  a  Roman  Catholic  priest 
was  good  before  the  statute ;  Bex  v.  FeikUmg  (e),  which 
is  recognised  in  Bex  v.  Brampton  (g).  Then  as  stat 
26  G.  3.  c.  Sd.  imposes  no  duty  on  the  clergyman,  the 
case  must  be  considered  as  at  common  law ;  and  there* 
fore  no  action  lies. 

Next,  supposing  the  du^  to  be  such  as  may  be  the 
foundation  of  a  civil  action,  the  declaration  here  is  in- 
sufficient. If  the  statute  26G.%.c  SS.  raised  the  do^, 
the  count  founded  upon  it  should  have  concluded 
contra  fonnam  statutu  It  does  not  n^ative  the  exist- 
ence of  probable  cause,  beyond  the  statement  that 
there  was  no  impediment  to  the  marriage  itself.  But 
there  may  be  other  reasonable  cause  for  a  clergy- 
man not  performing  the  duty;  he  may,  for  instance^ 
be  engaged  at  the  time  in  the  performance  of  an- 
other clerical  office,  as  in  reading  divine  service  in 
church;  he  may  believe  (though  erroneously)  that 
there  is  an  impediment;  for  the  question  is  not  as  to 
impediment  in  fact,  but  as  to  the  belief  in  the  mind 


(«)  Note  («)  to  JMtnw9  t.  OneOome^  IPiOes,  5S8. 
1  Bmn*M  See.  L.  S58.  (Sth,  7>r«*ilf%  cd.),  from 
(6)  8  Sam,  437.     &  C  6  Med.  155^  as  CoiSns  ▼. 
(c)  S  Heg.  Corns.  Co.  54,  64. 
(<f)  l&OI.  lid.    (Before  the  Delegates.) 
(e)  14  Hemdtt  A.  2V.  1SS7.  («)  10 


See  note  (6)  to 
JrarkMSS. 
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o    the  defendant,   respecting  which  no  allegation  is     New  Serm. 

made.     Malice  should  be  shewn  wherever  the  function  _____' 

performed  is  not  purely  ministerial ;  Cullen  v.  Morris  (a),  ^^^^ 
Saxon  ▼.  Castle  (b) ;  and  in  jhhby  v.  H^He  (c)  malice  was 
laid.  Williams  v.  Ltmis  (d),  Drewe  v.  Coulion  (e)^  Har^ 
man  ▼•  Tappenden  (g),  Ackerley  v.  Parkinson  (A),  are  au* 
thorities  for  the  defendant  on  thb  point.  Further,  the 
licence  does  not  make  it  necessary  to  marry  on  request) 
but  only  within  three  months.  As  to  this,  Bordenave  v. 
Gregory  (i)  is  an  authority  for  the  defendant.  Again, 
reasonable  notice  to  the  clergyman  should  have  been 
averred,  in  order  that  he  might  make  proper  arrange- 
ments as  to  time.  The  request  should  have  been  to 
qipoint  some  reasonable  time  for  the  purpose.  Again, 
a  request  on  the  part  of  the  woman,  or  notice  to  the 
clergyman  that  she,  as  well  as  the  man,  was  will- 
ing to  be  married,  should  have  been  shewn.  His  duty 
could  arise  only  upon  his  being  informed  that  both 
were  willing;  it  is  not  enough  that  both  were  so  in  fact 
Then,  under  stat  4G.4.  c.  76.  5.28.,  two  witnesses 
were  necessary  for  the  ceremony :  these  the  plaintiff  was 
bound  to  provide ;  and  the  declaration  does  not  aver  that 
he  did  so.  In  Sabourin  v.  Marshall  (k)j  which  was  an 
action  against  the  sheriff  for  not  replevying,  the  de- 
claration shewed  that  sureties  were  provided  and  offered* 
Further,  by  sect  10  of  the  same  statute,  the  parties 
ought  to  have  complied  with  certain  conditions  of  re- 
sidence :  it  is  not  all^^  that  they  had  done  so,  except 

(o)  2  SUsrk.  N,  P.  C  577.  (6)  6  J.  i  E.  652. 

(c)  2  IaL  Raym.  938.  (d)  Ptake,  Add,  Co,  157. 

(e)  NoU  (6)  to  Batman  ▼.  Tappenden^  1  Eattt  569.  Sec,  at  the  end 
of  the  note,  the  remark  of  Athhurtt  J.  in  MUward  ▼•  Sargeant ;  1  BaH, 
566,  note  (6). 

(g)  1  SaMf  555.  {k)  SU.ff  S.  411. 

(•)  5  EaUf  107.  (k)  SB.jf  Ad.  44a 
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the  applicadon  was  made  in  the  parish  church :    or 
Davis        (hat  the  licencc  was  delivered  to  the  defendant ;  without 
Black.       which  a  publication  of  banns  was  essentiaL      In  an 
action  against  a  sheriff  for  not  arresting,  delivery   of 
the  writ  must  be  averred.     Now,  as  to  all  these  points» 
the  declaration  ^*  ought  to  shew  plainly  and  certainly 
all  circumstances  material  for  the  maintenance  of  the 
action ;   for  if  there  are   two   intendments,  it  shall  be 
taken  most  strongly  against  the  plaintiff;"  Com.  Dig. 
Pleader^  (C  22.'),  and  the  authorities  collected  under  the 
same  title,  (C  76.). 

These  objections  are  not  cured  by  verdict.  No  fiicts 
can  be  presumed  to  have  been  proved,  the  proof  of 
which  was  not  rendered  necessary  by  the  state  of  the 
record ;  and  here,  if  the  whole  declaration  were  proved^ 
the  defects  would  not  be  supplied.  On  this  point  the 
rule,  and  instances  of  it,  appear  in  note  (1)  to  Stennd  v. 
Hogg  {a) f  Jackson  v.  Pesked{b)i  Sweetapple  y.  Jesse  {c)f 
Hitchin  v.  Stevens  (rf),  Spieres  v.  Parker  (^),  Everard  v. 
Paterson  (g). 

Lord  Denman  C.  J.  I  am  by  no  means  prepared  to 
say  that  such  an  action  as  that  might  not  be  maintained, 
upon  the  declaration  raising  a  proper  complaint  of  a 
public  officer  neglecting  his  public  duty  to  the  temporal, 
and  it  might  be  to  the  very  great,  damage  of  an  individual. 
Such  a  neglect  of  the  duty  of  a  clergyman  may  be  ac- 
tionable, if  it  be  malicious  and  without  probable  cause. 
But  there  is  no  great  danger  in  saying  that  an  action 

(a)  1  Sound.  228.  (6)  \  li,  ^  S,  234« 

(c)  5  B,i  Ad.  27.  (<0  2  Skow.  253. 

(0  1  r.  R.  141. 
ijS)  6  TmaU.  625.    Sm  Wri^  t.  Goddard,  8  jL  ^  S.  144. 
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can  hardly  be  maintained  against  an  oflicer  not  re-  j^ew  Series, 
quired  by  law  to  perfeim  the  duty  at  any  particular  ^841. 
time,  withont  allegation  of  malice^  or  of  the  time  at  Datis 
which  he  reFosed  being  a  reasonable  time  for  the  per-  Black. 
formance.  Allowing  fully  that  the  action  is  main<^ 
tainable  on  principle,  the  decoration  is  essentially  de« 
fective.  Hardly  any  of  the  objections  made  can  be 
got  over.  One  is  clearly  fatal.  At  the  time  when  the 
clergyman  is  supposed  to  have  acted  wrongfully,  it 
doea  not  appear  that  he  had  notice  that  both  the  parties 
were  willing  to  be  married.  It  is  alleged  that,  at  th6 
time  of  the  grievance,  they  were  in  fact  willing:  bot 
it  is  not  averred  that  the  woman  joined  in  the  request. 
This  i^  quite  fiitaL  For  you  charge  the  minister  with 
having  improperly  refused  to  marry;  yet  the  whole 
declaration  might -be  proved,  although  he  had  no  reason 
to  beKeVe  the  woman  to  be  willing.  It  wonld  be  going 
far  beyohd  all  limits  withm:  which'  we  allow  defectivcf 
declarations  to  be  cured  by  verdicts,  if  We  suffered 
this.  Nothing  can  be  supplied  beyond  that  of  which 
the  proof  is  necessarily  involved  in  the  proof  of  what  ii 
alleged. 

PA*rTB90K  J.  '  It  18  not  w^ceasary  to  determine  g^ne- 
rally  whethei<  soch  an  aotionwW  lie:  and  I  ownf  that  I 
feelgveatdiffic«ilty  on  that  point*  At  common  law,  par« 
ties  might  marry  any  where.  It  is  true,  however,  that 
stait  96  G.  2.  €•  S8.  ss.  1.  4.  (4p)'c0nfines'  them  to  the 
chnrch  of  Uie  parish  where  one  of  them  has  been  reai^ 
dent  for  a  certain  time.  And,  «b  a  clergyman  of  a  ohuroM 
might  prevent  any  other  clergyman  from  performing  the 
marriage  service  in  bis  church,  it  may  perhaps  be  said 

(a)  And  we  stat.  4  G,  4.  c.  76.  «s.  S,  l(X 
VOL.  I.   N.  S.  So 
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that  the  duty  is  now  cast  on  him.      Here,  however,  the 
question    arises   on    the  declaration.      Now    suppose 
(which  seems  very  doubtful)  the  duty  here  to  be  pro- 
perly alleged ;  the  duty  is  to  marry  on  request*     Sup- 
pose, also,  that  the  request  was  made  in  the  time  pointed 
out  by  the  licence,  and  that  this  is  sufficiently  averred 
by  the  words     ^  in  the  manner  and  time  specified " 
(though  the  licence  gives  three  months  from  the  date); 
still  by  whom  is  the  request  made  ?     One  party  might 
wish  to  be  married,  the  other  not:  the  request  mast  be 
by  both.     Here  is  no  averment  that  the  woman  joined 
in  the  request,  or  that  the  plaintifTs  request  was  made 
with  her  knowledge  and  consent:  and  that  alone  shews 
that  the  declaration  is  insufficient.     And  this  cannot  be 
cured  by  verdict;  for  nothing  is  so  cured  except  that 
without  the  proof  of  which  the  judge  could  not  have  al- 
lowed the  verdict  to  pass.    Jackson  v.  Pesked  {a)  shews 
that  we  cannot  intend  a  finding  upon  what  is  not  averred 
directly  or  by  implication :  and  we  cannot  say  that  an 
averment  of  a  request   by  the  woman   is  included  in 
that  of  a  request  by  the  man.      Nor  can  we  say  that  a 
judge  must  have  required  proof  of  this  before  he  al- 
lowed the  verdict  to  be  taken.     The  other  objection, 
arising  from  the  licence  allowing  three  months,  seems 
also  fatal.     And  the  declaration  does  not  even  allege 
that  the  licence  was  in  force  at  the  time  of  the  requesL 


Williams  J.  I  agree  that  this  rule  must  be  made 
absolute,  on  the  ground  stated  by  my  Lord  and  my 
brother  Patteson,  I  own,  too,  that  I  am  forcibly 
struck  with  another  objection.  The  duty  is  charged 
as  arising  upon  notice  of  the   proper  licence  to  the 


(«)  1  A/,  f  5.  S.14. 
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clergyman.     I  much  doubt  whether  such  a  duty  does     '^^<?w  SerUs. 
necessarily  so  arise.     He  might  be  engaged  in  some  ' 


previous  duty  before  he  had  knowledge  of  the  licence:         Davis 
and  that  would  surely  constitute  a  good  justification        Bcacc. 
in  an  ecclesiastical  court.     It  cannot  be  said  that  under 
all  circumstances  whatsoever  he  was  bound  to  address 
himself  to  the  particular  occupation  of  marrying  these 
parties  as  soon  as  the  licence  was  notified  to  him. 

Coleridge  J.  I  think  it  is  not  necessary,  or  even 
proper,  to  pronounce  any  opinion  on  the  general  ques- 
tion; and  I  should  be  sorry  if  any  inference  were  drawn 
from  my  silence.  I  own  I  have  great  doubts,  especially 
when  I  compare  the  duties  of  the  registrar  and  the 
clergyman,  which  are  as  unlike  each  other  as  pos- 
sible, and  when  I  consider  the  nature  of  the  ecclesi- 
astical jurisdiction.  But  I  think  the  declaration  here, 
upon  any  view  of  the  general  question,  insufficient, 
for  want  of  a  proper  allegation  of  duty.  The  duty 
should  appear  to  grow  from  the  facts  stated  in  the  de- 
claration :  and  there  is  no  duty,  unless  both  the  parties 
be  willing  to  be  married.  Then  the  request  is  alleged 
with  the  speciBc  qualification,  that  the  marriage  should 
be  solemnized  in  the  manner  and  time  specified  in  the 
licence :  and  it  is  not  alleged  that  the  request  was  made 
within  the  time  which  the  licence  specified.  And,  as 
my  brother  Williams  suggests,  the  defendant  might 
well  be  engaged  in  another  duty  at  the  time  of  the 
request.  We  cannot  say  that  the  declaration  shews 
either  a  duty  or  a  breach. 

Rule  absolute. 
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1840,  defendant  took  out  a  summons  to  shew  cause  why      ^^  ^^^^^^ 

1841* 

the  warrant  of  attorney  should  not  be  set  aside,  and  de-  * 

fendant  discharged  out  of  custody;  which  summons,  on  Bicknell 
argument  at  chambers,  before  Gttmey  B.,  was  dismissed,  W«th«rkia. 
October  31st,  1840.  That,  in  the  ensuing  Michaelmas 
term,  a  rule  nisi  was  obtained  for  the  same  purposes 
as  the  summons,  and  was  argued  in  court  and  dis- 
charged with  costs.  And  that,  on  March  ISth,  1841,  a 
summons  was  taken  out  to  shew  cause  why  the  execu- 
tion should  not  be  set  aside,  on  the  ground  that  there 
was  no  judgment  to  warrant  it.  The  plaintiff's  attor- 
ney, who  had  acted  for  him  throughout  the  proceedings, 
deposed  that  he  then,  on  search,  found  the  writ  to  be  in 
assumpsit  instead  of  debt ;  and  he  stated  that  the  sum- 
mons of  March  13th,  1841,  *^  was  the  first  intimation  de- 
ponent had,  nor  did  he  know  before,  of  such  clerical 
error."  The  learned  judge  before  whom  the  summonses 
came  on  for  hearing  declined  to  interfere  at  chambers, 
as  the  defendant  had  applied  so  late. 

Martin  now  shewed  cause  against  the  defendant's 
rule,  and  supported  the  rule  for  amending.  The  writ 
is  clearly  wrong;  but  the  objection  comes  too  late. 
The  defendant  might  have  taken  it  when  the  proceed- 
ings were  discussed  on  summons ;  having  neglected  to 
enforce  it  then,  he  cannot  do  so  now :  Regina  v.  The 
Manchester  and  Leeds  Railway  Company  (a).  At  all 
events  the  variance  is  a  mere  irregularity;  and  the 
Court  will  permit  the  ca.  sa.  to  be  amended*  Inac- 
curacy in   the  amount  to  be  recovered  is  much  more 

(a)  ^  A,  ^  E.  413.  427.    And  see  42S.  note  (a).    Also  Regina  ▼.  The 
Deptford  Pier  Company^  8  ^.  ^  £.  910.  917. 
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important  than  in  the  form  of  action ;   but  the  Court 
has  allowed  that  to  be  amended ;  M^Cormack  ¥•  Md^ 

ton  (a). 

KeUy  and  Knight^  contra.  This  particular  question 
between  the  parties  has  never  been  before  the  Court 
or  a  judge.  [Lord  Dentnan  C.  J.  The  objection  existed 
when  the  former  rule  and  summons  were  discussed* 
These  things  are  not  to  be  brought  forward  for  ever. 
And  do  you  want  our  aid  in  quashing,  if  the  writ  is 
absolutely  void  ?]  That  a  writ  of  execution  not  sup- 
ported by  the  judgment  is  merely  void  as  to  the  par^» 
appears  from  many  authorities  {b) ;  and  error  could  not  be 
brought,  by  the  terms  of  the  warrant  of  attorney ;  thb 
inotion,  therefore,  is  the  only  remedy*  The  lapse  of 
time  is  no  answer;  for  a  party  detained  on  void  pro- 
cess ought  to  be  discharged,  at  any  period,  ex  debito 
justitise;  Smith  v»  Sandys {c)^  Mortimer  v.  Piggott{d)^ 
[Lord  Denman  C.  J.  Why  may  not  we  amend  the  ca* 
sa.,  as  was  done  in  Amell  v.  Weatherby  (e)  ?]  Now  that 
the  writ  has  been  returned  and  become  matter  of  re- 
cord, the  Court  cannot  amend  it :  this  is  evident  from 
Putten  V.  Purbeck  (g).  Turner  v.  Bartiaby  (A),  Ammy^ 
mous  (f )  case  in  S  Saikeld.  The  statutes  of  jeofiuls  do 
not  extend  to  this  case.  [Coieridge  J.  The  same  point 
was  taken,  before  Littledale  J.,  in  Thorpe  v.  Hook  (k)^ 


(•)  \  A.i  E.  SSI. 

(6)  Anonymous^  1  VnUr,  259»  was  cited. 

(c)  S  A,  k  E.  693. 

{d)  2  DowL  P.  C.  615.  See  S.  C.  A  A.  ^  E,  S6S.  note  (d). 

(e)  1   Cro.  M.  i  R.  831,  S.  C.  5  Tyrvh.  485. 

(g)  2  Salk.  563.  (h)'  2  SaOt.  566. 

(i)  3  Salk.  31.  (*)  1  Dovi.  P.  C  501. 
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but  without  success.]     To  allow  this  amendment  now     NewSenei, 
would,  in  effect,  repeal  the  statute  of  scire  facias,  1  stat.  * 


18  Ed.  1.  {fVesim.  2.)  c.  45.,  by  allowing  the  plaintiff  to  »«!«""• 
issue  a  new  writ  of  execution  without  that  process,  after  Wothmm*. 
a  year  and  a  day.  And  it  would  be  contrary  to  the 
principle  on  which  amendments  have  generally  been  re- 
fused where  the  party  claiming  to  amend  has  suffered 
himself  to  be  out  of  Ck>urt,  by  statute  of  limitations  or 
otherwise,  unless  that  indulgence  were  granted.  In- 
stances are  given  in  Lush's  Practice^  884,  Book  I. 
ch.  2.  {a).  The  plaintiff  here  has  lost  his  writ  of  execu- 
tion, and  must  be  put  to  the  remedy  which  remains 
open,  as  was  done  in  Partridge  v.  Wallbank  (i). 

Lord  Denman  C.  J.  The  application  to  amend 
would  have  been  in  time,  if  you  had  taken  this  objection 
on  the  summons  before  Gumey  B.  I  do  not  say  in 
general  and  absolutely  that  a  party  in  custody  who  has 
omitted  to  take  an  objection  on  moving  to  be  discharged 
may  not  avail  himself  of  it  on  a  subsequent  application. 
The  .case  of  a  prisoner  is  an  exception  to  ordinary  rules. 
But,  where  the  objection  presented  is  a  technical  one 
of  the  slightest  description,  founded,  as  it  seems,  on  a 
mistake  of  the  attorney's  clerk,  we  may  proplerly  say  that 
the  plaintiff  shall  be  permitted  to  amend,  and  not  be 
left  to  his  scire  facias.  In  AmeU  v.  JVeaiherly  {c)  the 
ca.  sa.  differed  from  the  judgment  as  much  as  in  this 
case ;  and  a  strong  authority  has  been  pointed  out  by 
my  brother  Coleridge  in  the  instance  of  Thorpe  v. 
Hook  {d)f  where  an  amendn^ent  after  return  of  the  ca.  sa. 

(a)  Tit.  Amendment  of  Declaration,  (6)  1  Af.  ^  IT.  316. 

(c)  1  Cro,  M,  4  R,  831.  8,  C.  5  Tymh.  485. 

(d)  1  Dowl  P.  C.  501. 
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was  allowed  by  Littledale  J.,  who  of  all  judges  was  least 
unlikely  to  give  effect  to  an  objection  in  favour  of  liberty. 
In  this  case  we  cannot  see  any  possibility  that  the  pro- 
ceedings would  not  all  Jiave  been  right,  but  for  the  slip 
in  question. 


Patteson  J.  The  case  in  1  Dcnding  {a)  expressly  lays 
it  down  that  the  amendment  of  a  returned  writ  is  within 
Stat  8  //•  6.  c;  IS.  s.  2.  It  is  inconsistent  with  the  prac- 
tice and  nature  of  amendments  to  say  that  the  plaintiff 
here  should  be  put  to  a  scire  facias,  which  introduces 
an  entirely  new  writ. 

WiJLLiAMs  and  Coleridge  Js.  concurred. 

Rule  for  setting  aside  execution,  &&,  discharged. 

As  to  plaintiff's  rule:  Ordered  *<that  the  writ 
of  capias  ad  satisfaciendum  in  this  cause  be 
amended  and  made  conformable  with  the  judg* 
ment,  by  inserting  ^  debt  and  damages'  instead 
of  *  damages.' " 


(a)  Thorpe  v.  Hook,  1  DowL  P.  C.  501. 


IV.  VICTORIA.  ai9 

2iew  Stries, 

1841. 


The    Queen   against  Elizabeth    Shiles  and  ^«^««%, 

Others. 

/^N  appeal  against  the  diverting,  turnings  and  stopping  On  appeal  to 
up  of  certain  parts  of  a  public  highway  or  foot-  under  sul  s  & 

6  IF.  4.  c  50. 

way  in  the  parish  of  Axminster^  in  the  county  of  De^  u,  ss,  89., 
wm  {a\  the  sessions  ordered  that  the  appeal  should  be  have  certified 

for  diverting  a 
highway,  the  Kemions  cannot  order  such  diTernon  if  it  appear  that  the  proposed  new  way 
was  either  not  nearer  or  not  more  commodious  to  the  public  than  the  old,  or  that  the  ap- 
pellant would  be  injured  or  aggricYed  by  the  order. 

Sect  108,  giving  a  certiorari,  and  empowering  the  settions  to  state  a  special  case,  ex- 
tends to  orders  made  on  appeal  and  trial  by  a  jury,  under  sect.  89. 

Two  justices  made  a  certificate  for  diverting  parts  of  a  highway  described  in  the  certifi- 
cate as  leading  from  Wyke  to  Axmiruter,  The  part  to  be  diverted  ran  from  A,  to  B.  there 
meeting  the  Axniuuter  turnpike  road  (which,  at  the  point  £.,  communicated  with  various 
other  places),  and  along  that  road,  in  the  direction  of  Axminsier,  to  a  point  C.  The  pro- 
posed new  line  ran  directly  from  ^.  to  C,  meeting  the  turnpike  road  at  that  point.  And 
the  justices  certified  tliat  by  the  new  line  it  would  be  eighty  yards  nearer  from  ll^yke  to 
Axmiruter  than  by  the  old,  and  that,  the  highway  being  diverted  into  the  new  line,  the 
part  A.  B.  would  become  unnecessary.  Appeal,  on  the  ground  that,  reference  being  had 
to  the  different  towns  and  places  with  which  the  original  parts  of  the  highway  communi- 
cated, the  new  line  proposed  to  be  substituted  for  the  old  would  not  be  nearer. 

Held,  that  on  the  trial  of  such  appeal  the  proper  question  for  the  jury,  so  far  as  related 
to  the  comparative  nrarnest,  was.  Whether  the  distance  from  A,  to  the  turnpike  road  at  B, 
was  less  by  the  line  A,  C  B,  than  by  the  old  line  A,  B, ;  and  not  Whether  the  distance 
from  Wyke  to  Axmiruter  by  A,  C,  B,  was  less  than  by  the  old  line  A,  B, 

(a)  Stat  5  Sc6  JK4,  c,  50.  t.  85.  enacts  that,  when  it  shall  appear, 
upon  the  view  of  two  justices  of  the  peace  made  at  the  request  of  the 
surveyor  (according  to  sect  84),  that  any  public  highway  may  be  diverted 
and  turned  "  so  as  to  make  the  same  nearer  or  more  commodious  to  the 
public ;  **  and  the  owner  of  the  lands  through  which  the  new  highway  [is] 
proposed  to  be  made  shall  consent,  the  justices  (after  certain  notices  have 
been  affixed  at  the  place,  and  by  the  side  of  each  end  of  the  aaid  highway, 
from  whence  the  same  is  proposed  to  be  turned,  diverted,  or  stopped  up, 
&c.,  and  inserted  in  one  newspaper  &c.,  and  after  proof  of  tuch  notices, 
and  delivery  of  a  plan  to  the  justices  &c.),  shall  certify  under  their  hands 
the  fact  of  their  view,  <*  and  that  the  proposed  new  highway  is  nearer  or 
more  commodious  to  the  public ;  and  if  nearer,  the  said  certificate  sliall 
state  the  number  of  yards  or  feet  it  is  nearer,  or  if  more  commodious,  the 
reasons  why  it  is  so ;  *'  and,  if  it  is  proposed  to  stop  the  highway  as  un- 
necessary, the  certificate  shall  state  the  reason  why  it  is  so ;  and  the  cer- 
tificate, and  tlie  proof  and  plan  laid  before  the  justices,  according  to  the 
same  section,  shall  be  lodged  with  the  clerk  of  the  peace,'*  &c. 

VOL.  I.    N.S.  3   P 
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Voimme  L      dismissed,  and  the  said  parts  diyerted  and  tmmed,  sob- 

1841.  .  . 
'       ject  to  the  opinion  of  this  Court  on  a  qwdal  case,  the 


The  Qdkmv]    m^ierial  parts  of  which  were  as  follows. 

On  the  trial  of  the  appeal,  a  certificate  and  plan  duly 
lodged  with  the  derk  of  the  peace,  according  to  staL 


Sect  88  cnableB  anj  pcnoB  wlio  my  flunk  thiC  he  would  W  iaiarad 
or  i^gricvcd  if  anj  ncfa  hi^w;^  should  be  ordered  to  be  diwted  aad 
turned,  and  such  new  highwmy  tet  out,  &c,  to  appod  to  the 
ifMioni,  giTing  notice  of  fab  groundi  of  sppcaL 

Sect.  89  enacts,  *«TlMt  m  cne  of  snchappeid  tfaejusticaeat  the 
quarter  sessions  shell,  for  the  porpoee  of  detcnnining  whether  the  pvo* 
posed  new  highway  is  nearer  or  more  eommodious  to  the  public,  or  wfae^ 
tfaer  the  public  highway  so  intended  to  be  stopped  up,  cither  CBtirelj  or 
subject  as  aforesaid,  is  unnecessary,  or  wbetbei  the  said  party  appealing 
would  be  injured  or  aggrieved^  impannd  a  jury  of  twdte  djiinnnslsd 
men  out  of  the  persons  returned  to  serve  as  jurymen  at  such  quaitsi 
sfions ;  and  if,  after  hearing  tha  eridence  prodooed  before  them,  the 
said  jury  shall  return  a  verdict  that  the  proposed  new  highway  is 
or  more  commodious  to  the  public,  or  that  the  public  highway  ao  ii 
to  be  stopped  up,  either  cntirriy  or  subject  as  afore  isid,  b 
or  that  the  party  appealing  would  not  be  iiynred  or  aggriered,  then  ifae 
said  court  of  quarter  ssssioos  shall  dismiss  such  appeal,  and  make  the 
order  herein  mentioned  for  diverting  and  turning  and  stopping  up  such 
hi^way  atber  entirely  or  subject  as  aforesaid,  or  for  diverting,  turning 
and  stopping  up  of  such  old  highway,  and  purchasing  the  ground  and 
soU  for  such  new  highway,  or  lor  stopping  up  such  unnecessary  highway 
either  entirely  or  subject  as  aforesaid ;  but  if  the  said  jury  shall  retnm  a 
verdict  that  the  proposed  new  highw^  b  not  nearer  or  not  more  coos- 
modious  to  the  public,  or  that  the  highway  so  intended  to  be  stopped  up^ 
either  entirely  or  subject  as  aforesaid,  is  not  unnecessary,  or  that  the  party 
appealing  would  be  injured  or  aggrieved,  then  the  said  court  of  qnartsr 
sessions  shall  allow  such  appeal,  and  shall  not  make  such  order  as 
aforesaid.** 

By  sect  91,  if  no  appeal  be  made,  or  the  appeal,  being  made»  be  di»> 
missed,  the  justices  in  quarter  ssssiont  shall  make  an  order  for  divurting 
and  turning  and  stopping  up  such  highway,  &c 

Sect  108  enacts,  «  That  in  any  case  of  appeal  the  court  of  quarter  sea. 
sions  before  whom  the  same  b  heard  and  determined  may,  if  they  think 
St,  state  the  fiicts  spedaUy  for  the  determination  of  hb  Mi^jesty's  Court 
of  King's  Bench  thereon,  in  which  case  it  shall  be  lawful  to  remov*  the 
proceedings,  by  writ  of  certioiari  or  otherwise,  into  the  said  Cout  af 
King's  Bcadu" 
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5  &  6  W,4i»  c.  50.  s.  85*9  were  produced  to  the  Court     New  SeHet. 
iuid  jury.  

The  certificate,  by  two  justices,  recited  an  application  ^h®  Qo«k 
made  to  them  to  view  **  a  certain  public  highway  or  Shilvs. 
footway,  and  the  several  parts  and  branches  thereof, 
situate  in  the  town  tithing  of  jixminster"  within  the 
parish  of  Axminster^  ^*  intended  to  be  diverted,  turned 
and  stopped  up,  leading  from  the  hamlet  of  Wykcy  in 
the  said  parish  of  Axminster^  to  the  town  of  Axminster^ 
in  the  said  town  tithing  of  Axminster^  &c.,  and  to  view 
the  lines  of  the  proposed  diversion :  that  the  justices 
did  together  view ;  and  that,  it  appearing  on  such  view 
that  the  said  public  highway  &C  might  be  diverted 
and  turned  entirely,  so  as  to  make  the  same  nearer  and 
more  commodious  to  the  public,  and  that  the  requisite 
consent  in  writing  had  been  given,  and  that  the  parts  to 
be  diverted  &a  were  unnecessary,  they  ordered  notices, 
according  to  Schedule  No.  19  of  the  act,  to  be  affixed  at 
the  place,  and  by  the  side  of  each  end  of  the  said  high- 
way or  footway,  from  whence  the  same  was  proposed 
to  be  diverted  and  stopped  up  as  aforesaid ;  and  inserted 
in  one  newspaper  &c. 

The  certificate  set  out  the  notice,  which  stated  that  the 
sessions  would  be  applied  to  for  an  order  for  diverting 
and  stopping  up  the  aftermentioned  parts  or  branches  of 
the  public  highway  or  footway  leading  from  the  hamlet 
of  Wyke  in  the  parish  &c.  to  the  town  of  Axminster  in  the 
town  tithing,  &c. :  that  is  to  say.  For  diverting  and  turn- 
ing a  certain  part  or  branch  of  the  said  public  highway 
or  footway,  commencing  at  the  Bridge  at  a  place  &c« 
marked  A.  in  the  plan  referred  toby  the  notice^  and 
proceeding  thence  &c,  and  ending  at  a  stile  near  ih%  - 
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dwelling  house  of  Wi  H.  A,  where  it  enters  the  turn- 
pike  road  leading  from  the  town  of  Axminster  aforesaid 
to  the  town  of  Lyme  Itegis^  in  the  county  of  Dorset^  at  a 
place  marked  B.  on  the  plan  (such  part  or  branch 
being  of  the  length  of  396  yards  Sec.))  into  a  new  line 
commencing  at  the  said  Bridge  &c.,  and  extending 
through  Sec.  to  a  place  marked  E.  on  the  plan,  and 
thence  through  &c  to  the  said  Axminster  and  lAfme 
turnpike  road  at  a  place  marked  C^  such  last  mentioned 
line  being  of  the  length  of  868  yards  &c.  And  for 
diverting  and  turning  the  part  or  branch  lying  &c.  (The 
certificate  then  set  forth  a  part  of  the  notice  relating  to 


ToSxHer 


AxmbuUr 


-^ 


<X 


Old 


Lin0 


^  Chord 


the  diversion  of  another  branch  of  the  highway :  but  no 
material  question  arose  as  to  this.)  And  also  for  stopping 
up  the  before  mentioned  branches  of  highway  (including 
that  from  A.  to  B.),  wliich  would  become  useless  in 
consequence  of  being  diverted. 

The  certificate  then  recited  that  the  proofs  required 
by  s.  85  (setting  them  forth)  had  been  made  before  the 


r 
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justices ;   and  they  certified  the  fact  of  their  having     -^^^  Serku 
viewed  the  lines  described  in  the  notice,  and  did  upon    L— . 


such  view  further  certify  "  that  the  proposed  several     '^^  Qdmk 

new  lines  or  branches  of  the  said  highway  or  footway       Soium. 

are  respectively  nearer  and  more  commodious  to  the 

publici  that  is  to  say:  That  by  the  proposed  new  line" 

&c.     (The  certificate  then  stated  that  by  the  line  A. 

E.  C.  it  would  be  eighty  yards  nearer  between  Wyke 

and  Axminster  than  by  the  line  A.,  B. ;  and  a  similar 

statement  was  made  as  to  the  other  proposed  diversion.) 

^'  And  we,  the  said  jusdces,  hereby  state  that  the  said 

several  proposed  new  lines  or  branches  are  more  com* 

modious  to  the  public,  inasmuch  as  they  appear  to  pass 

over  a  firmer  and  cleaner  soil  than  the  old  lines  or 

branches,  and  cause  the  removal  of  several  locked  gates 

or  stiles"  &c.    And  **  that  the  said  old  or  original  parts 

or  branches  of  the  said  public  highway  or  footway,  so  pro- 

posed  to  be  diverted  and  turned,  are  unnecessary,  and, 

in  consequence  of  being  so  diverted  and  turned,  will  be 

altogether  useless  and  Unnecessary,  because  the  public 

can  pass  and  repass  more  expeditiously  and  commo- 

diously  over  the  said  proposed  new  liae»  or  brafiches 

than  over  the  old  onfes,"  &c.    "  Given  &c. "    (Signed 

by  the  two  justices.) 

Elizabeth  Shiks  and  others  gave  notice  of  appeal  against 
the  certificate  and  diversion,  reciting  the  adjudicatory 
part  of  the  certificate,  and  stating  that  they  thought  they 
should,  and  that  they  should,  be  injured  and  aggrieved, 
by  the  proposed  diversion  and  stoppage;  and  that  their 
grounds  of  appeal  were :  ^*  First,  that,  reference  being 
had  to  the  dififerent  towns,  parishes,  farms,  mills,  roads 
and  places,  with  which  the  said  original  parts  or  branches 
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of  such  highway  or  footway  communicate,  the  said  new 
lines  or  branches  of  the  said  highway  or  footway,  pro- 
posed or  intended  to  be  substituted  and  set  out  in  lieu 
thereof,  are  not  nearer  and  more  commodious  than  the 
said  original  parts  or  branches  of  the  said  highway  or 
footway  intended  to  be  diverted^  turned,  and  stopped 
up."  There  was  a  second  ground  of  appeal :  but,  as  the 
sessions  were  of  opinion  that  they  could  not  take  it 
into  consideration,  no  question  upon  it  was  submitted  to 
this  Court  in  the  present  case  (a). 

It  was  proved  at  th^  trial  of  the  appeal  that  the  an* 
cient  highway,  of  which  the  branch  A.  B.  was  proposed 
to  be  diverted  and  stopped  up,  led  from  the  hamlet  of 
Wykcj  and  the  neighbourhood  thereof,  into  the  turnpike 
road  from  I^me  to  Axminster^  at  a  point  in  the  plan 
marked  B.,  nearly  opposite  to  which  point  there  was  a 
highway  called  Sioney  Lancj  leading  to  certain  grist 
mills  distant  about  half  a  mile  from  the  point  B.,  and 
to  the  town  of  Chard^  distant  about  six  miles  from 
that  point.  It  was  also  proved  that  the  new  line  A.  C. 
afforded  a  nearer  way  from  Wyke  to  Aocmhister^  but  a 
longer  way  from  Wyke  to  the  said  mills  and  to  Chardy 
than  the  old  line  A.  B.  Evidence  was  also  given  touch- 
ing the  comparative  convenience  of  the  new  and  the 
old  line. 

In  summing  up  the  case,  the  chairman  left  two  points 
for  the  consideration  of  the  jury.  1.  Whether,  regard 
being  had  to  the  points  A.  and  B.,  the  new  line  A.  C. 
B.   was  or  was  not  nearer  than  the  old  line  A.  B. 


(a)  A  rule  nisi  was  obtained  for  a  mandamus  to  the  justices  in  ff^ftiont 
to  hear  the  appeal  on  this  point ;  and  cause  was  shewn  immediately  after 
the  ai|^ment  on  the  present  case.     See  the  judgment,  p.^9SS.  post. 
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2.  Whether  the  new  line  was  or  was  not  more  common     Nsw 
dious  than  the  old  one.    The  jury  found,  1.  That  the        ^^^^' 


new  path  was  not  nearer  than  the  old.    2.  That  the     ^®  ^''"* 

▼. 

new  path  was  more  commodious  to  the  public     The        Sbilv. 
court  of  quarter  sessions  thereupon  dismissed  the  i^ 
peal,  and  made  the  order  aforesaid. 

The  order,  afker  reciting  the  appeal  and  its  grounds, 
and  the  proceedings  on  trial  of  the  appeal,  stated  the 
finding  of  the  jury :  ^<  That  the  proposed  new  high- 
way or  footway  is  not  nearer  than  the  said  original 
branches  of  the  highway  or  footway  intended  to  be 
diverted  and  stopped  up,  but  that  the  same  is  more 
commodious  to  the  public:^  and  that  the  court  there- 
upon dismissed  the  appeal,  ordered  that  the  said  parts 
&C.  should  be  diverted  and  turned  agreeably  to  the 
certificate,  and  awarded  1002.  costs  to  be  paid  by  the 
appellants  (a). 

The  questions  for  the  opinion  of  this  Court  were :  1. 
Whether,  upon  the  finding  of  the  jury,  the  respondents 
or  the  appellants  were  entitled  to  judgment:  2.  Whe- 
ther the  chairman  was  right  in  directing  the  jury,  on 
the  first  issue,  to  confine  their  attention  to  the  distance 
between  the  point  A^  where  the  proposed  diversion 
commenced,  and  the  point  B.,  where  it  ended,  by  the 
new  and  old  lines  respectively ;  or  whether  the  proper 
question  for  the  jury  on  that  issue  was  not  the  com- 
parative distance  by  the  two  lines  as  between  fVyie  and 
Axminster.  If  the  respondents  were  entitled  to  judg- 
ment on  the  verdict  as  it  stood,  then  the  order  of  ses-. 
sions  was  to  be  confirmed :  if  the  appellants,  then  the 

(a)  Stat  5&6  IF. 4.  c5a«,  88.  Sa 
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f^obtme  7.     appeal  to  be  allowed,  and  costs  to  be  awarded  to  the 

^'       appellants:  or,  if  the  court  should  be  of  opinion  that 

TbeQiTEKif     the  ptx>per  question  for  the  jury  on  the  first  issue  was 

Shxlul       the  comparative  distance  by  the  two  lines  as  between 

W^  and  Axmimter^  then  the  Court  was  to  give  such 

judgment  in  the  matter  as  to  it  should  seem  fit. 

The  case  was  argued  in  this  term  (a). 

Sir  W.  W*  Follett  and  Merivakf  for  the  respondents. 
It  may  be  questioned  whether  the  clause,  stat.  5  & 
6  fF.  4*  c.SO»  «•  108^  giving  a  certiorari,  applies  to 
cases  where  the  appeal  is  decided,  under  sect.  89,  by  the 
finding  of  a  jury.  [Coleridge  J.  The  judgment  is  the 
judgment  of  the  sessions.]  The  jury  is  not  empowered 
to  find  a  special  verdict;  and  it  does  not  appear  how» 
on  a  decision  of  this  kind,  a  special  case  can  be  stated. 
[Lord  Denman  C.  J.  We  have  not  the  smallest  doubt 
that  the  sessions  might  state  a  special  case,  and  submit 
to  us»  by  it,  whether  the  manner  io  which  the  cbairman 
summed  up  was  right.] 

The  respondents  are  entided  to  judgment,  it  having 
been  found  at  the  sessions  that  the  new  line,  A.  C.  B.t 
was  more  commodious  (diough  not  nearer)  than  the  line 
A.  B.  Stat.  5  &  6  fK  4p«  cSfks.  85.enaUes  two  justices 
to  take  proceedings  for  diverting,  turning  and  stopping 
up,  if  it  appear  to  them  that  the  road  may  lie  diverted 
and  turned,  so  as  to  make  the  same  either  ^^  nearer  or 
more  commodious  to  the  public;"  and  they  are  to 
certi^'  whether  it  be  one  or  the  other;  and^  if  nearer^ 
how  much  nearer  it  is ;  and,  if  more  commodious,  the 

(6)  A%  29Ui.     Before  Lord  Jhnmmi  C  J.,  PaUetofh  ^n^ms,  and 
Colaidge  Ji. 


IV.  VICTORIA. 


927 


lail. 


TbeQoxBK 
▼. 

Shius* 


reasons  why  it  is  so.     Or,  if  they  find  a  road  to  be  un«»      Voiuma  /, 

.-  .         •  ifti.1- 

necessary,  they  may  certify  accordingly,  for  the  purpose 

of  its  being  stopped.  Thed,  by  sect.  89,  on  appeal,  the 
sessions  may  impannel  a  jury  *^  for  the  purpose  of  de- 
termining whether  the  proposed  new  highway  is  nearer 
oir  more  commodious,'*  or  (if  it  is  intended  to  be 
stopped)  whether  it  is  unnecessary :  and,  if  the  jury 
shall  find  that  the  proposed  highway  *^  is  nearer  or 
more  commodious,"  or  the  highway  to  be  stopped  un- 
necessary, the  sessions  shall  dismiss  the  appeal,  and 
make  the  order  for  diverting  &c. :  **  but  if  the  said  jury 
shall  return  a  verdict  that  the  proposed  new  highway  is 
not  nearer  or  not  more  commodious  to  the  public,"  or 
the  highway  intended  to  be  stopped  not  unnecessary^ 
they  shall  allow  the  appeal  and  not  make  the  order. 
The  intention  in  this  clause  evidently  was,  that,  as  a 
proposed  highway  might  be  more  commodious  without 
being  nearer,  the  jury  should  find  whether  it  had  one 
or  the  other  advantage;  and  tha^  if  it  was  not  nearer, 
and  not  more  commodious,  the  appeal  should  prevail. 
A  difiiculty  has  been  created  by  using  the  word  ^'  or  ^ 
in  the  latter  part  of  the  clause,  where  *^  and**  was  meant; 
but  the  Court  will  endeavour  to  make  the  enactment 
sensible.  [^Ckjleridge  J.  Do  you  say  that  the  ordeif 
would  be  confirmed  if  it  were  shewn  on  appeal  tiiat 
the  proposed  road  was  nearer  but  not  more  commo*' 
dious  ?]  Perhaps,  if  that  were  the  ground  d  appeal, 
and  the  fact  were  so^  the  order  might  not  be  confirmed. 
But  it  is  not  necessary,  for  confirming  the  order  to  di- 
vert, that  the  jury  should  both  find  the  intended  highway 
nearer  and  also  find  it  more  commodious.  The  real 
question  is,  whether  it  be  more  commodious ;  nearness  is 


928 


B.  R.    TRINITY  TERM, 


Volume  /. 
1841. 


The  QuBKir 

V. 

Saius. 


a  part  of  commodioosness ;  and  the  two  points  ought  not 
to  have  been  presented  by  sect  89  as  sabjects  for  dis* 
linct  issues.  If  a  more  commodious  highway  be  giren, 
no  grievance  is  shewn  upon  which  an  appeal  conld  be 
founded.  [Coleridge  J.  The  wording  of  the  act  does 
not  allow  you  to  treat  nearness  as  immaterial.  An  ap* 
peal,  because  the  proposed  way  was  less  near,  would  not 
be  frivolous.]  But,  further,  it  was  not  rightly  left  to 
the  jury  to  say  whether  the  intended  way,  from  the  pcMnt 
A.  to  B.,  through  C,  was  nearer  than  the  former  line 
from  A.  to  B.  The  certificate  regarded  a  way  firom 
Wyke  to  Arminster,  of  which  the  line  from  A.  to  B.  was 
only  a  part ;  and  it  seems  that  if  the  whole  had  been  taken 
into  consideration  the  new  way  to  Axmnster  would  have 
been  found  shorter.  According  to  the  view  taken  fay 
the  appellants,  no  road  could  ever  be  diverted  if  the  new 
part  of  the  line  were  longer  by  a  single  yard  than  that 
for  which  it  is  substituted. 


Sir  J.  Campbellf  Attorney  Creneral,  «/•  Greenwood^  and 
W.  C,  Rcme^  contra.  It  is  not  necessary  to  argue  that 
in  every  case  of  diversion  the  new  road  must  be  nearer 
as  well  as  more  commodious.  But  here,  the  two  jus- 
tices  having  certified  that  the  new  highway  was  both, 
the  appellants  state  as  their  cause  of  appeal,  that  the 
new  lines  ^are  not  nearer  and  more  commodious," 
thus  disputing  the  whole  ground  of  the  certificate,  in- 
stead of'  selecting  one  proposition  and  traversing  that. 
If,  on  such  an  issue,  the  respondents  could  obtain  judg- 
ment by  proving  that  the  new  highway  was  more  com- 
modious, they  might  also  succeed  by  shewing  only  that 
it  was  nearer,  though  it  were  less  commodious.    Where 
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the  certificate  is  cumulative,  eadi  of  its  proposiUoiu  Iftw  Sirim. 
must  be  proved.  [Lord  Denman  G  J^  Non  constat 
that  the  two  justices  would  have  made  the  order  if  they  ^®  Qouw 
had  not  been  satisfied  of  both.]  The  appellants  are  Shuu. 
under  the  necessity  of  either  traversing  the  certificate  in 
its  terms  or  shewing  a  private  grievance.  The  wordsi 
m  sect.  89,  that,  <^  if  the  said  jury  shall  return  a  verdict 
that  the  proposed  new  highway  is  not  nearer  or  not 
more  commodious  to  the  public,**  the  appeal  shall  be 
allowed,  must  be  read  distributively,  and  as  meaning 
^  that  the  proposed  new  highway  is  not  nearer,''  where 
the  certificate  raises  that  question  only,  or  ^  not  more 
commodious,"  where  that  is  made  the  single  question* 
The  construction  on  the  other  side  would  either  strike 
out  the  words  ^<  nearer  or,"  or  dse  substitute  *^  and  "  for 
*^  or."  Both  readings  do  too  much  violence  to  the  lan- 
guage. If  the  words  in  this  part  of  the  clause  were  con- 
tradictory to  tlie  previous  ones,  as  haa  been  contended, 
the  rule  is  that,  in  such  a  case,  the  latter  words  of  a  statute 
must  prevail.  Nearness  is  more  or  less  blended  with 
commodiousness,  according  to  circumstances:  it  may 
be  the  most  material  ingredient  in  the  case  of  a  fix>t- 
way,  but  not  so  in  that  of  a  carriage  road,  where  it  may 
be  more  important  to  avoid  a  corner  than  to  save  a  few 
yards.  As  to  the  summing  up ;  there  is  no  reason  fi>r 
contending  that  the  chairman  should  have  left  to  the 
jury  whether  the  intended  highway  was  a  nearer  way 
from  Wyke  to  Axminster^  rather  than  firom  JVyJce  to  any 
other  place,  the  way  to  which  may  have  lain  through 
B.  The  termini  to  be  looked  to  were  the  termini  of 
the  diverted  line  and  of  the  line  to  be  substituted.  The 
notices  were  affixed  at  the  points  A.  B^  [PatUson  Jt 
Considering  this  as  a  notice  of  div^rsiont  a  notion 
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should  have  been  put  up  at  C. :  the  comparison  might 
then  have  been  properly  made  between  the  old  line  A.  B. 
and  the  line  A.  C*  B*  Coleridge  J.  You  appear  to  have 
treated  the  question  as  one  merely  of  stopping  np.]  It 
may  be  considered  so;  and  then  the  points  A.  and  B.  are 
the  termini  to  be  looked  at. 

Cur.  adv.  viii. 


Lord  Denman  C.  J«  now  delivered  the  judgment  of 
the  Court 

This  was  an  order  of  sessions  diverting  and  turning 
a  certain  ibotway;  the  facts  being,  as  appears  from  a 
case  stated  for  our  opinion,  as  follows. 

Conformably  to  the  85th  section  of  stat  5  &  6  ^.  4. 
€.  50.9  two  justices  for  the  county  had  viewed  the  rood, 
and  certified  that  the  new  or  intended  line  was  nearer 
and  more  commodious  to  the  public  than  the  old; 
whereupon  certain  persons,  stating  themselves  to  be 
aggrieved,  duly  appealed  to  the  sessions  under  the  88th 
section.  And,  if  that  appeal  had  been  against  that  cer- 
tificate, we  should  have  had  no  doubt  that  the  party 
seeking  to  enforce  it  must  have  established  both  the  al- 
legations therein  contained.  That  however  is  far  from 
being  the  case^  because,  upon  the  matters  coming  before 
them,  the  sessions  are  directed  to  proceed  upon  a  new 
and  distinct  inquiry  by  the  aid  of  a  jury,  under  the 
provisions  of  the  89th  section,  which  are  perplexed 
and  obscure  in  the  extreme.  If  we  were  left  to  con- 
jecture what  would  probably  be  intended,  we  should 
conclude  that  both  the  requisites,  *<  nearer  and  more 
commodious,"  should  be  found  by  the  jury  (as  in  this 
certificate  we  have  seen  is  stated)  to  warrant  the  ses- 
sions in  making  an  order  of  diversion,  from  the  gross 
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absurdities  which  might  ensue  from  holding  one  (and     ^^^  Sena. 
especially  the  former)  sufficient.  • 


But  however^  at  the  beginning  of  the  section,  the  ^*  Qokm 
jury  is  to  determine  <^  whether  the  proposed  new  high-  Shilis. 
way  is  nearer  or  more  commodious  to  the  public^  of* 
whether"  the  party  appealing  would  be  aggrieved;  and 
then^  if  upon  hearing  evidence  the  jury  shall  find  ^Hhat 
the  proposed  new  highway  is  nearer  or  more  com- 
modiousy"  ^^or^^  that  the  party  appealing  would  not 
be  aggrieved,  the  sessions  sliall  dismiss  the  appeal  and 
make  the  order*  That  is^  upon  any  one  of  the  three 
alternatives  being  foundi  the  thing  is  to  be  done,  so  far 
as  the  language  literally  taken  is. concerned,  though  it 
aeems  impossible  to  suppose  -thai  any  thing  like  it 
could  be  meanu  For  instance^  suppose  the  jury  found 
the  party  appealing  not  aggrieved,  but,  as  to  the  public, 
that  the  road  was  round  about  and  worse.  And  after- 
wards comes  the  provision  aa  to  what  shall  not  be  done 
in  certain  events,  as  follows.  ^^  But  if  the  said  jury 
diall  return  a  verdict  that  the  proposed  new  highway 
is  not  nearer  or  not  more  commodious,"  *^  or  that  the 
party  appealing  would  be  injured  or  aggrieved,"  the 
sessions  shall  allow  the  appeal,  and  not  make  the  order. 

Believing,  therefore,  that  we  are  more  likely  to 
effectuate  what  was  probably  Uie  meaning  by  holding 
that  all  the  requisites  should  concur  before  an  order 
is  made,  aud  the  latter  words  being  as  favourable  to 
that  construction  as  the  earlier  are  to  the  opposite,  we 
think  (in  ansi^'er  to  the  first  question)  that,  one  altern- 
ative having  been  negatived,  the  order  should  not  have 
been  made. 

We  do  not  see  any  thing  erroneous  in  the  direction 
of  the  noble  chairman,  so  as  to  make  it  fit  that  the  case 
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shonld  be  diflerently  sobmitted  to  another  jnry.  It  is 
to  be  observed  that  the  old  line  of  road,  reckoning  from 
the  point  where  that  and  the  intended  new  road  diverge, 
did  not  in  this  instance  lead  to  one  place  only,  but  to 
several  different  places.  The  extremity  of  the  old  line 
from  such  common  point  terminated  in  a  public  high- 
way, and  by  that  means  branched  off  in  difierent  d»- 
rections.  This  wtts  apparent  to  the  court  of  quarter 
sessions  from  the  maps  or  plans  submitted  to  them,  and 
since  to  us.  We  think  therefore  that,  under  such  cir- 
cumstances, it  was  quite  reasonable  and  proper  to  call 
the  attention  of  the  jury  to  the  distance  between  the 
said  common  point  and  the  said  extremity  terminating 
in  such  public  highway,  along  the  old  and  intended  line 
of  road,  in  estimating  the  question  of  nearness. 

Upon  the  whole^  therefore^  we  are  of  opinion  that 
the  order  of  sessions  must  be  quashed :  which  makes  it 
unnecessary  to  enter  upon  the  question  of  the  man- 
damus (a).    That  rule  must  be  discharged. 

Order  of  sessions  quashed. 


(a)  See  p.  924.,  note  (a),  ante. 
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Lane  and  Others  against  Burohart. 

ASSUMPSIT.    The  declaration  stated  that,  before  Plaintiffs, 
hATing  taken 

and  at  the  time  of  the  makiog  of  the  promise  Scc^  b.  in  execution 

one  A»  Bacon  was  a  prisoner  in  custody  for  debt  at  the  ^rgJd  him^ 

suit  of  the  plaintiffs  for  the  sum  of  27 5L  12s.  then  due  To^ng^^undw. 

and  owing  from  him  to  plaintifis;  that,  the  said  A.  Ba^  ^dwt^^  «^n 

€on  beinir  such  prisoner  in  respect  of  the  said  debt,  conaideration  of 

*^  *  *^  your  discharg- 

heretofore,  to  wit  on  &c.,  in  consideration  of  the  pre-  ing  JB,  out  of 

custody,  I  un* 

mises  and  that  plaintifis,  at  the  request  of  defendant,  dertakethatbe 
would  discharge  A.  Bacon  out  of  custody  at  their  suit  in  aebt  due  to  you 
respect  of  the  said  debt,  defendant  undertook  and  pro-  y^?y 'instj. 
mised  plaintifis  that  the  said  A.  Bacon  should  pay  the  HeidT'thtrthe 
said  debt  due  to  the  plaintifis,  with  interest,  by  four  Pontiff'  might 

*^  '      '^  have  proved  the 

half-yearly  instalments,  the  first  instalment  to  be  made  unpaid  instal. 

ments  under  a 

on  17th  May  1889.     Averment,  that  plaintiffs  did  ac-  fiatinbank- 

n  t      ruptcy  against 

cordingly  discharge  the  said  A*  Bacon  out  of  custody  defendant,  and 
&c.,  and  that,  although  the  periods  fixed  for  payment  of  certificate  wu  ' 
the  first  two  half-yearly  instalments  had  elapsed,  and  JJ^jJI^'l^on'^ 
although  when  the  said  instalments  became  due  and  ^r^^*!!! 
payable  the  said  A»  Bacoti  was  requested  by  plainti£&  "«»*»  becom- 
to  pay  the  same,  yet  the  said  A.  Bacon  did  not  nor  his  bankruptcy, 
would  pay  the  same,  but  wholly  refused  so  to  do.     No- 
tice to  defendant,  and  request  by  plaintiffi  to  defendant 
to  cause  and  procure  the  said  A.  Bacon  to  pay  the  in- 
stalments to  the  plainti£&.     Refiisal   of  defendant  to 
procure  such  payment,  or  to  pay  the  same  himself. 

Plea,  as  to  so  much  of  the  declaration  as  related  to 
the  first  of  the  said  two  first  instalments  and  the  non- 
payment thereof,  that  defendant,  after  the  making  the 
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sa^  promises  &c.»  became  a  tiankrupt  &c.  (in  the 
general  form).  CondusioD  to  the  country.  SimUiler. 
There  was  a  similar  plea  and  issue  as  to  so  mocb  of 
the  declaration  as  related  to  the  second  of  the  Mud 
two  first  instalments,  and  the  nonpayment  thereof 
There  were  other  pleas  not  material  to  the  present 
jeport. 

The  cause  was  tried  before  Williams  J^  at  the  Middk^ 
sex  sittings  in  Easter  term  1840,  when  a  verdict  was 
found  for  the  plaintifi&,  with  liberty  tat  the  defeodaot  to 
move  to  set  it  aside,  and  to  enter  a  verdict  for  himselC 
Tlie  agreemejit  alleged  in  the  declaration  was  dated  1st 
Nooember  1838 :  and  the  plaintiff  had,  in  consequence  of 
it,  discharged  Bacon  from  custody  in  execution.  On 
26th  Aprils  1839,  a  fiat  in  bankruptcy  issued,  under 
which  the  defendant  was  duly  d^ared  a  bankrupt;  end 
he  obtained  bb  certificate  on  6th  August  ibllowing.  On 
17th  Nooember  the  second  instalment  became  due. 

Sir  J.  Campbell^  Attorney  Greneral,  afterwards  obtained 
a  rule  nisi  according  to  the  leave  reserved,  on  the  ground 
that  the  certificate  was  a  bar  to  the  demand. 


Kelh/  and  Miller  now  shewed  cause  (a).  The  case 
turns  on  the  construction  of  stat.  6  G.  4.  c  16.  s.  56.^ 
which  provides  that,  if  a  bankrupt  has,  before  commission 
issued,  contracted  a  debt  payable  on  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  the  com- 
mission, the  creditor  may  apply  to  have  the  debt  valued, 
and  the  commissioners  are  required  to  admit  him  to  prove 
the  value  and  receive  dividends  on  iL  There  is,  here,  no 
debt  payable  by  the  defendant  on  a  contingency,  nor,  in 

(a)  May  98th  1841,     Before  Lord  Denman  C.  J.,  BrffrjoN,  HlUimms, 
and  Coleridgg  J% 
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fact,  any  debt  at  all  of  the  defendant,  bat  only  an  bnder-     ^tw  Seria. 

taking  that  Bacon  shall  pay  his  owtt  debt,  and  a  liability  * 

to  pay  damages  in  the  event  of 'his  failure  to  pay.  No  ^*'*« 
action  of  debt  will  lie  on  sabh'  a  collateral  agreement.  Bueqhaet. 
27iompson  v.  TAompson^a)  is  in  point*  That  was  an 
action  against  a  surety  upon  a' covenant  to  pay  an 
annuity  on  default  of  the  grantor ;  and  the  court  held 
that  the  defendant  was  liable,  notwitfistabdihg  his  cer- 
tificate, in  respect  of  quarteriy  paytnents  falling  due 
after  the  issuing  of  the  commission,'  because  such  pay- 
ments could  not  be  valued  or  proved  uhder  sect.  56. 
[Patteson  J.  Is  not  this  in  eiFect  a  ciontfaict  to  pay  a 
certain  sum  by  instalments  T\  Until  the  day  of  pay- 
ment was  passed  the  defendant  could  fiOt  be  stied,  and, 
when  he  was  sued,  the  proper  averment  Would  be,  not  that 
he  has  not  paid,  but  that  Bacon  has'  tibt'  paid.  In  sub- 
stance, the  contract  was  a  guarantei^'Which  the  defendant 
might,  or  might  not,  have  been  tailed  upoh  to  perform, 
according  to  Bacon^s  ability  and  Willingness  to  pay  the 
debt.  Atwood  v.  Partridge  {b)  shews '  that  k  certificate 
is  no  discharge  from  such  a  guarantee.  It  was  in- 
capable of  valuation,  because  it  was  impossible  to  say 
whether  Bacon  would  pay  his  debt  or'nol^  until  the 
day  of  payment  arrived.  Yallqp  v.  Ebers{e)  is  an  au- 
thority shewing  that  the  demand  Was'no^  proveiable 
under  either  sect.  51  or  56  of  stat.  '6  G.  4'.  c.16.1  and 
S/.  Martin-in^the^Fields  v.  Warren  (rf)  and  Hoffham  v. 
Foudrinier  {e\  decided  under  the  former  bankrupt  act; 

(a)  2  New  Ca,  168.;  see  also  Sx  parte  Tkompt&nt  1  Mont,  fc  BUgk, 
219.,  cited  IbitL  174.  S,C.2  Dttu  f  Ck.  1S&  See  i^x  parte  Simpttm, 
3  Deo,  4f  Ch.  792  SOS. 

(6)  4  Bing,  209.  •  (c)  1  B.  i  Ad,  698. 

(</)  1  B.  ^  Aid.  491.  (e)  5  M.  tj  S,  21. 

VOL.1.    N.  S.  3    Q 
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49  G.  3.  c.  ISl.,  are  to  the  same  eflfect.  In  Ex  parte 
Myers  (a),  where  proof  was  allowed,  the  undertaking 
was,  that  payment  should  be  made  by  the  bankrupt 
himself,  or  by  another.  The  plaintiffi  have  brought 
an  action  for  two  other  instalments,  which  is  now  pend- 
ing in  the  Common  Pleas. 


Sir  J.  Campbell,  Attorney  General,  and  Cowlings 
contrL  That  case  in  the  Common  Pleas  differs  from 
the  present  in  this  respect,  viz.  that  both  the  last  instal- 
ments claimed  there  became  due  after  both  bankruptcy 
and  certificate.  The  effect  of  the  agreement  was  to  dis- 
charge Bacon  the  debtor  of  the  plaintiffi,  and  to  sub- 
stitute the  defendant  as  the  original  and  principal 
debtor  to  the  same  amount;  Goodman  v.  Ciase{b\ 
The  claim  under  it  is  not  to  unliquidated  damages, 
but  to  the  instalments  as  they  become  due:  and  the 
whole  might  have  been  proved  rebating  discount 
It  is  true  that  the  promise  is,  that  Bacon  shall  pay; 
\  ut  this  only  points  out  the  hand  which  is  to  pay 
me  defendant's  debt,  or  the  fund  out  of  which  payment 
is  to  be  made.  It  does  not  even  appear  that  Bacon  was 
any  party  to  the  agreement.  If  indeed  the  clear  import 
of  the  agreement  had  been  that  the  defendant  would  pay 
if  Bacon  did  not,  it  would  then  have  been  a  guarantee 
and  not  an  absolute  undertaking;  Jarcisy.  n'iUrins{c)* 
The  debt  of  the  plaintiffs  might  have  been  proved 
under  sect.  51  without  the  aid  of  sect.  56:  for  they 
**  gave  credit  to  the  bankrupt ;  **  and  the  liability  arising 
out  of  such  credit  was,  at  least,  one  which  ended  in  a 
debt;  Deacon  on  Bankruptcy ^  p.  241,  S42.  It  is  on 
this  ground  that  the  holder  of  a  bill  may  prove  against  the 


(a)  2  Dem,  j-  C%.  251. 
(c)  7  m  I-  W.  4ia 


(b)  1  B.  ^  .lUL  ^T. 
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indbrser  or  drawer,  though  he  is,  in  some  sense,  a  surety     New  Serku 
only  for  the  acceptor;  Stareyy.  Baf7is{a).     Tlumpsony.  * 


TTumpson  (J)  and  Aiwood  v.  Partridge  (c)  did  not  turn  Lake 
on  sect  51 ;  and  in  the  former  case  the  covenant  of  the  Boeohaet, 
defendant  was  to  pay  preniiums  on  a  policy  to  the  in« 
surers,  and  not  to  the  plaintiff;  therefore  no  right  of 
action  or  liability  arose  until  the  plaintiff  was  called 
upoii  by  the  insurers  to  pay  them.  The  same  observ- 
ation applies  to  the  still  stronger  case  of  Bennett  v.  Bur* 
ton  (d).  St.  Martin-in^the-JKelds  v.  Warren {e)y  Hoffman 
V.  Foudrinier  (g),  and  YaUop  v.  Ebers  (h)  were  all  cases 
of  mere  indemnity  against  future  and  contingent  da« 
mages*  [Lord  Denman  C.  J.  We  will  confer  with  the 
Judges  of  the  Common  Pleas.] 

Ctir.  adv.  vtdt* 

Lord  Denman  C.  J.,  in  this  term  {Jime  10th),  de- 
livered the  judgment  of  the  court. 

The  question  was,  whether  the  defendant's  certificate 
as  a  bankrupt  was  a  bar  to  the  plaintifis'  recovery  on  a 
contract  to  the  following  effect.  **  In  consideration  of 
your  discharging  Bacon  out  of  custody  in  this  action,  I 
undertake  he  shall  pay  the  debt  due  to  you  with  in- 
terest by  four  equal  half-yearly  instalments;  the  first 
on  17th  May  1889." 

Bacon  was  at  this  time  in  custody  under  a  ca.  sa«  for 
the  debt  in  question:  and,  as  that  was  entirely  dis- 
charged by  the  execution,  and  he  could  no  longer  be 
sued  for  it,  or  make  default  in  respect  of  it,  it  was 


(a)  7  Eattf  4S5.  (b)  S  New  Co.  168. 

(c)  4  Bmg.  809.  (0  IS  A.  ^  E.  657. 

(e)  IB.  t  Aid.  491.  (g)  6  U.  ^  &  SI. 
(A)  I  B.^Ad,  698. 
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argued,  on  the  authority  of  {joodman  v.  C^se  (0%  that 
this  undertaking  was  an  original  one  on  the  part  of 
the  bankrupt  to  pay  the  amount  of  the  sum  that  bad 
been  due  from  Bacon ;  and,  though  in  ibrm  it  was  an 
undertaking  that  Baean  shook!  pay,  yet  at  most  it  was 
an  undertaking  by  the  defendant  to  pay  by  the  hand  of 
Bacon. 

On  consideration  we  agree  that  diis  is  correct:  the 
unpaid  instalments  might,  therefore,  haTe  been  esti- 
mated and  proved  under  the  commissicn*  It  follows 
that  hb  certificate  is  a  bar  to  the  action. 


S. 


Rule  absolute  to  enter  a  veixlict  for  defendant 


(a)  1  B.  4^  AhL  S97. 


BicKFORD  and  Others  against  Sk£wks« 


Case  for  in- 
fringing a 
patent :  plea,  no 
proper  speci- 
fication, and 
issue  thereon. 
The  Kpecifi- 


/^AS£  for  infringing  a  patent.     The  declaration  de- 
scribed the  thing  invented  as  *'  a  certain  instrument 
for  igniting  gunpowder  when  used  in  the  operation  of 
blasting  rocks  and  in  mining,  which  instrument  was  de- 

cation  put  in  at 

the  trial  described  the  invention  as  an  instmment  (called  a  safety  fuse)  for  6riog  gunpowrdrr 
when  used  in  blasting;  and  it  stated  that  the  fuse  was  manufactured  of  flax,  hemp,  cotton, 
&c.,  spun,  twisted,  and  countered,  &c.,  **  by  means  whereof  I  embrace  in  the  centra  ofay 
fuse,  in  a  continuous  line  throughout  the  whole  Icngtli,  a  small  portion  or  compressed 
cylinder  or  rod  of  gunpowder^  or  other  proper  combustible  matter^  prepared  in  the  usual 
pyrotechnical  manner  of  firework  for  the  divciiarging  of  ordnance.'*  The  pUintifls  did  not 
prove  that  any  material  had  been  actually  used,  except  gunpowder. 

Held  that  the  description  "gunpowder  or  other  coaibustible  maUer**  was  not  too  TagiM; 
and  that  tlie  plaintiffs  were  not  bound  to  prove  that  any  other  material  had  been  used,  if  it 
appeared  by  reasonable  evidence  tliat  llie  purpose  night  in  Avt  be  efiiscted  by  ocber  materials 
prepared  and  applied  in  tlic  manner  described ;  which  last  point  was  to  be  decided  by  the  jury. 

Scmble^  that,  if  gunpowder  had  been  proted  to  be  the  only  material  wfaicfa  couML  be  so 
employed,  the  patent  would  not  Iiavc  been  supported. 

It  was  suggested  at  the  trial  that  port-fire  wvs  a  substance  within  the  descriptinn*  and 
not  applicable  to  the  purposes  of  the  patent.  Semhle,  that  this  objection,  if  sustained, 
would  be  fatal ;  but,  Held  ^at  it  lay  upon  the  defendant  to  sbeif^  that  porUfire  was 
in  fact  a  substance  within  the  dcitcriptiont  and  inapplicable  to  the  purposes  in  question; 
and  that  these  points  were  to  be  decided  by  the  jury. 


:       IV.yiCTOWA.  9S» 

nomiQat^d  I^e  Miner^s  Sqfetu.Fttse^**  and  it  stated  ibat     -^nc  Smet. 
William  Bickford^  the  inventor,  in  pursuance  of  the  * 


jMrdviflo  in  the  letters  patent  &c^  did,  by  an  instrument      Bicktoro 
in  writing  under  bis  hand  and  seal,  particularly  describe       Skiwss. 
and  ascertain  the  nature  of  the  inventioni  and  in  what 
manner  the  same  was  to  be  and  might  be  performed; 
and  caused  such  instrument  to  be  duly  enrolled  &c* 

Pleas.  1.  Not  Guilty.  &  That  ^.  J3*  was  not  the 
trne  and  first  inventor  &a$  in  manner  &c«  Conclusion 
to  the  CDunti^.  8.  That  the  supposed  invention  was 
not  new  &c.  Verification*  4.  (After  setting  out  the  sper 
cification  above  referred  to,)  that  the  said  W.  Bickford 
did  not  particularly  describe  and  ascertain  the  nature  of 
the  said  invention,  and  in  what  manner  the  same  was 
to  be  performed,  by  an  instrument  in  writing  &c.,  in 
pursuance  of  the  proviso  in  the  letters  patent,  in  manner 
and  form  &c     Conclusion  to  the  country. 

RepUcatiori,  joinhg  issue  o^  pleds  1^,  $.,  and' S.,  and 
tendering  issue  on  plea  4.  Issue  thereon. 
'  The  material  pdrt  of  the  spedfication  was  as  foHowJ^ 
<'  The  instrument  invented  by  me  for  igniUng  gun- 
powder when  used  in  the  operation  of  blasting  ro(iks, 
and  in  mining,  which  I  call  The  Miner's  Safety  Fuse,  I 
manufacture,  by  the  aid  of  machinery  and  otherwise,  of 
flax,  hemp,  or  cotton,  or  other  suitable  materials,  spun, 
twisted,  and  countered,  and  otherwise  treated  in  the 
manner  of  twine  spinning  and  cord  making,  and  by  the 
several  operations  hereinafter,  and  in  and  by  the  draw- 
ings hereunto  annexed,  mentioned  and  described;  by 
means  whereof  I  embrace  in  the  centre  of  my  fuse,  in 
a  continuous  line  throughout  the  whole  length,  a  small 
portion  or  compressed  cylinder  or  rod  of  gunpowder, 
or  other  proper  combustible .  matter,  prepared  in  the 
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'  charging  of  ordnance."     The  specification  then  pro- 


BicsroftD      ceeded  to  describe  the  outer  covering  by  which  the  fiise 

Skiwis.       ^gg  protected,  &C  (a). 

On  the  trial  before  Coleridge  i^  at  the  Exeter  Som* 
mer  assizes,  1839,  the  following  objections  (applying  to 
the  fourth  issue)  were  chiefly  urged  on  behalf  of  the 
defendant  I.  That  the  specification  mentioned  ^'gnn* 
powder,  or  other  proper  combustible  mAtter,**  as  being 
employed  in  the  fuse,  whereas  the  evidence  did  not  shew 
that  any  material  but  gunpowder  was  or  could  be  used. 
It  appeared,  on  the  case  for  the  plaintiffi,  that  gunpowder 
was  in  fact  the  material  used  by  them ;  but  one  of  their 
witnesses.  Colonel  Padey  of  the  Royal  Engineers, 
said  he  had  no  doubt  (though  he  had  not  tried  it)  that 
fulminating  powder  or  detonating  powder  would  answer 
for  such  a  fuse^  but  not  so  well  as  gunpowder;  and  that 
detonating  powder  would  come  within  the  description 
of  ^^  pyrotechnical  ^  compositions,  and  was  used  for 
firing  ordnance.  8.  It  was  objected  that  the  words 
*<  flax,  hemp,  or  cotton,  or  other  suitable  materials,  ^pun, 
twisted,  and  countered,  and  otherwise  treated  in  the 
manner  of  twine  spinning  and  cord  making,''  were  too 
vague,  and  might  extend  to  the  use  of  materials  which 
would  not  give  effect  to  the  invention;  Crompton  v. 
Ibbot$(m(b)  and  Fdton  v.  Greaves  (c)  were  cited.  A 
witness  was  asked,  in  cross  examination,  whether  glass 
could  be  used,  since  glass  might  be  spun ;  he  answered 
that  it  could  not  be  used. 

Questions  were  put  to  one  of  the  plaintiff's  witnesses. 
Colonel  Jackson  of  the  Royal  Artillery,  as  to  the  port- 

(a)  See  a  further  statement  in  Wigbder^i  Reporit  <if  Ouet  on  Letten 
Jkiieni  ^c,  ^  200.S  ^U  mdt/bnt$  Fluent. 
,    (h)  JhntimffLk^SS,  (c)  3  Cbr.  4^  P.  611. 
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fire  (a)  used  in  dischamng  ordnanoe;  and  he  stated     ^^ 
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that  the  fiise  was  not  at  all  like  a  port-^re ;  that  the  [ 


▼. 


port^fire  was  mixed  with  snlphnr,  nitre,  and  gunpowder,      Bickfoed 
reduced  to  a  fine  powder ;  that  its  operation  was  totally 
different  firom  that  of  the  fiise ;  that  it  communicated  an 
instantaneous  fire,  and,  in  burning,  destroyed  the  case 
(a  tube  of  cartridge  paper)  in  which  it  was  contained. 

At  the  close  of  the  plaintifiPs  evidence  the  defendant's 
counsel  submitted  that,  on  the  statements  already  made^ 
he  was  entitled  to  a  verdict  on  the  fourth  issue.  The 
learned  Judge' gave  leave  to  move  to  enter  a  verdict  for 
the  defendant,  if  the  Court  should  be  of  that  opinion ; 
and,  in  summing  up  (after  witnesses  had  been  called  for 
the  defendant  on  other  parts  of  the  case),  he  left  it  to 
the  jury  to  say,  upon  the  evidence^  whether  the  spedfi-. 
cation,  in  its  several  parts,  sufficiently  explained  the  in*« 
vention.     Verdict  for  the  plaintifi  on  all  the  issues. 

Bompas  Seijt,  in  the  ensuing  term,  obtained  a  rule 
to  shew  cause  why  a  verdict  should  not  be  entered  for 
the  defendant  on  the  fourth  issue,  or  a  new  trial  had, 
on  the  objections  above  stated.    In  last  Easier  term  (a  j. 

Sir  W.  W.  FoUeUj  Erle^  Cromder^  and  M  Smith 
shewed  cause.  There  is  no  ground  for  saying  that,  on 
the  evidence  given,  the  learned  Judge  ought  to  have  di-< 
rected  a  verdict  for  the  defendants.  The  object  of  this 
invention  is  the  eonvejring  fire  to  gunpowder  lodged  for 

(a)  •<  Port-fire."  «  A  psper  tube  about  cbEtMn  incbet  long  filled 
witb  %  compoiitioii  of  combuttiMei^  wbich  it  used  ••  a  matcb  fat  filing 
gwia.'**--- CVoMV  TiPcAnoAjgico/ 2>tcftoruiry.   .Xon^ofu     1823. 

(6)  ApiM  21  tt.    Before  Lord  DaimonC.  X,  Panemrtif  Wmiams,  end 


$4e 


B*  K* ' 


TERM, 


YUmme  T, 
1841. 

BiCKVOKD 
V. 


blasdngy  with  certamty  and  without  risk  of  acddcnt.  The 
objectioDs  relate  to  two  things  mentioned  in  the  specific»- 
tion :  the  material  for  conveying  fire^  and  the  mediam 
through  which  it  is  to  be  carried*  As  to  the  firsts  the 
description,  '^  guopowderi  or  other  proper  combuslibie 
matter,  prepared  in  the  nsuol  pyrotechnical  nurnner  cf 
firework  for  the  discharging  of  ordnance^"  la  sufficiently 
intelligible  to  any  practical  man  of  oidinary  skilL  It 
was  not  necessary  to  specify  other  materials  than  gm»- 
powder:  if  none  but  gunpowder  would  answer  the  pur- 
pose, the  defendants  ought  to  have  shcfwn  that^  bat 
Colonel  Pasky  proved  that  another  kind  of  material 
might  be  used.  If  it  was  possible  that  a  substance 
not  now  in  use  might  be  found  applicable  at  a  fiiture 
time,  the  words  *'  or  other  proper  (x>mbo6tiblc  UMtter,'' 
&C.,  might  well  be  inserted  with  a  view  to  that  catnis^ 
gency.  And,  if  no  such  substance  could  be  found,  the 
specification  could,  at  all  events,  not  mislead.  It  did 
not  appear  in  evidence  that  there  existed  any  proper 
combustible  matter  prepared,  in  the  manner  described, 
for  the  discharging  of  ordnance,  which  would  not  serve 
for  the  fuse  in  question.  IColendge^^  Port-fire  was 
mentioned.]  Fort-fire  does  not  answer  to  the  words 
^^  proper  combustible  matter."  The  term  signifies  an 
instrument,  not  a  materiaL  It  is  a  mixture  of  sub- 
stances, in  cartridge  paper,  which  is  itself  burnt.  Hie 
present  invention  consists  in  enclosing  a  slender  line  of 
powder  in  a  substance  at  once  tough  and  flesriUe,  'which 
carries  the  fire  without  being  itself  broken  or  consumed. 
No  point  was  made  as  to  portrfire  at  the  trial ;  nor  was 
any  witness  asked  whether  it  would  come  within  the 
specification.  Colonel  JadcsorCs  evidence  shews  that  it 
would  not. 
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ton  are  mendoned  as  examples,  and  the  specification [ 


adds,  ^  other  suitable  materials,  spun''  &€.,  and  other-  BicirroBD 
wise  treated  in  the  manner  of  twine  spinning  and  cord  SitBiNrA. 
making.  It  was  not  necessary  to  specify  every  material 
that  could  be  so  treated:  the  description  would  be 
taken  as  applying  to  other  articles  ejnsdem  generis, 
which,  treated  in  the  same  manner,  might  serve  the  pur- 
pose more  or  less  efiectually  according  .to  circum- 
stances; and  this  any  man  of  reasonable  skill  would 
vnderstand.  The  addition  of  general  words,  as  **  other 
materials  of  the  same  kind'*  8tc^  is  of  constant  occur- 
rence in  patents.  It  was  suggested  that  glass  was  a 
substance  whidi  might  be  spun  bat  could  not  be  used 
for  thn  purpose:  but  glass  is  not  a  '^suitable*  mate- 
rial; nor  would  a  practical  man  think  of  using  it:  and 
the  questioo  is  how  the  specification  would  be  under- 
stood by  a  practical  man.  According  to  CrossU^  v. 
Beverley  (a)  tbe  description^  as  to  this  point,  wouki  have 
been  sufficient  if  it  had  ended  at  the  words  **  other  suit- 
able materialsk'- 

If  the  preceding  arguments  are  correct,  the  case  dif- 
fers from  those  in  which  the  specification,  or  description 
in  the  patent,  has  been  held  bad';by  reason  of  some 
intentional  obscurity  or  ambiguity,  or  some  accidental 
in^erfection  calculated  to*  mislead  ;^  as  J\amer  \.  Win- 
ter{b)j  Saooty  v.  Price  {c)^  Crompion  n  Ibboison{d)j 
Bex  V.  Wheder{e),  Bhsamv.  'EUee{g)iSiurz  v.  De  La 
Bm(k).    The  whole  question  resolves  itself  into  that 


. .  > 


(a)  S  Car^  ff  P.  5\^,. .  S.  Ci  not  A  A  t  Afr  a63« 
(6)  1  r.  J8.  602.  .  ^    ,      (e^^y.^M.). 

(d)  Dam.  ^  Lloyd,  93.  (0  ^  B.  i  jtUL  345. 

(g)6B.4[  a  169.  :  (h)  S  Mm.  S#i. 
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of  intelligibility ;  that  question  b  raised  by  die  fourth 
issue,  and  is  matter  of  fact  to  be  dedded  upon  by  a 
jury ;  per  Lerwrence  J.  in  HonMawer  v.  Baulion{a)f  and 
Lord  EUm  C.  in  Hill  v.  Thompson  (A).  The  disposi- 
tion of  the  Courts  now  is  to  try  instruments  of  this 
kind  on  reasonable  principles  of  construction,  but  not 
to  be  astute  for  the  purpose  of  overthrowing  a  patent; 
Hawortk  v.  Hardcastle  {c\  HuUett  v«  Hague  (d). 


Sir  J.  Campbdl^  Attorney  General,  and  Bidtj  contra. 
The  defence  may  be  rested  on  the  faulty  mode  of  de- 
scribing the  material  enclosed  in  the  fuse.  It  seems 
that  the  material  actually  contemplated  is  gunpowder. 
If  that  alone  had  been  mentioned,  the  descriplioD 
would  have  been  sufficient.  But  the  specification  adds 
^  or  other  proper  combustible  matter.**  Hiis  ought  tot 
to  be  inserted  on  a  speculation  that  other  materials  may 
be  available.  The  patent,  if  upheld,  prevents  odier 
persons  from  employing  any  of  the  substances  in- 
dnded  in  the  specification:  the  patentee  ought, 
therefore,  to  particularize  the  substances.  If  he  did 
so,  he  would  be  bound  to  prove  that  each  of  them  was 
applicable ;  Turner  v.  Winier  {e)  shews  this :  and  he 
ought  not  to  derive  advantage  from  a  more  general 
mode  of  statement  [Patteson  J.  In  Turner  ▼.  Win^ 
ter{e)  the  patentee  specified  a  thing  which  was  not  fit 
for  manufacturing  the  article  in  question.  Butter  J.  said 
*^  if  he  could  only  make  it  with  two  or  three  of  the 
ingredients  specified,  and  he  has  inserted  others  which 
will  not  answer  the  purpose,  that  will  avoid  the  patent. 


(a)  8  T.  R.  95.  108. 
(c)  1  New  Co.  182.  191. 
(e)  1  7.4.608. 


(6)  3  Mer,  6S2.  630. 

(tf )  ^B.^Ai.  S7a  377. 
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those  which  he  has  enumerated."    I  know  no  authoriQr  1«_ 


which  carries  the  law  farther  than  the  words  of  Bul^  ^kwomp 
ler  J.  in  that  case.  Suppose  the  patentee  had  merely 
said  **  any  combustible  material.;"  must  be  enumerate 
all  combustible  materials  ?  Suppose  the  specification 
were  ^Mron  or  any  hard  substance;"  mnst.  he  shew 
that  he  has  tried  all  hard  substances?  Lond  Den* 
man  C.  J.  If  there  is  a  substance,  of  the  class  described, 
which  will  not  answer  the  purpose^  the  case  is  different 
Patieson  J.  But  the  onus  of  proof  on  that  head  b  not 
on  the  patentee. in  the  first  instance.]  At  least,  if  he 
mentions  a  particular  substance  and  refers  generally  to 
others^  he  ought  to  shew  that  he  knew  of  some  other. 
If  no  other  can  be  pointed  out,  such  a  description  is  a 
fraud  upon  the  Crown.  Detonating  powder  was  men- 
tinned ;  but  it  did  not  appear  that  that  was  <<  prepared 
in  the  usual  pjrrotechnical  manner  of  firework  for  the 
discharging  of  ordnance;"  and  Colonel  Padey  did 
not  positively  say  that  it  would  answer  the  purpose 
of  the  invention.  {Cokridge  J..  It  must  be  taken 
that  he  had  no  doubt  on  that  poioU]  There  was  no 
proof,  at  least,  that  it  was  prepared  in  the-  manner 
described.  Only  one  material  so  prepared  was  men- 
tioned in  evidence,  namely  port>fire;  and  that  was 
clearly  unfit  for  the  present  purpose,  because  the  ma^ 
terial  would  consume  the  case. .  [Coleridge  J.  If  it  were 
in  a  case  which  it  would  consume,  as  the  ordinary 
portF-fire  is  when  inclosed  in  cartric^  paper,  it  would 
be  unfit,  because  it  would  lei  in  the  damp.  But  here 
the  combustible  would  be  in  a  very  small  thread ;  and 
it  is  not  clear  that  the  effect  would  be  the  same.]  The 
evidence  shewed  that  if  the  material  w^^  a  port^te  it 
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wotitd  destm]fth6  case.  In  TWit^v.  Wittier  {a)  tlie 
patentee^  in  pointing  out  the  materials  to  be  used,  said, 
*^Take  any  quantity  of  lead,  and  calcine  it,  or  minionir' 
&e.:  and  jBirf&y*  J.  obserfed,  ^It  was  not  pretended  by 
any  6f  the  plaintiff's  witnesses  that  he  ever  made  use 
of  minium.  And  it  was  proved  by  the  d^endant's 
witnesses,  tbitt  from  the  specification  they  ^should  be 
led  to  use  minium,  because  minium  is  lead  already 
cakinefd,  whidi  is  Mh^X  the  spe^ifitiation  directs  in  the 
first  instance.  But  mininto  will  not  answer  the  par- 
pose.**  And  be  held  that  the  consideration  for  whidi 
the  patent  was  granted  faitedy  and  the  Crown  was 
deceived  in  the  grant,  -hk  D&rosme  v.  Fairie{b)  one  of 
the  substances  pointed  oat  in  the  specifia^oii  was 
bitaminous  schislu8(:  and  the  plaintiff  (the  pateotee) 
ikiled  to  shew  upon  the  trial  that  that  material,  as  it  is 
known  in  Englatidj  could,  by  a  process  too  simple  to 
reqtfh^  «lescripCioif,  be  purified  fi*om  sulphvret  of  iron, 
the  presence  of  which,  it  appeared,  would  injure  the  pro- 
cess. And  on  this  account  it  was  held  that  he  ought  not 
to  have  had  a  verdict.  That  case  resembles  tbe  present, 
except  that,  here,  port-fire  is  not  named :  but,  as  the  de- 
scription necessarily  includes  it,  there  is  no  essential 
distinctKM!!.  And,  when  it  appeared  upon  the  plaintiff's 
evidence  (by  cross  examination)  that  there  was  a  sub- 
stance within  the  specification  which  would  not  answer 
the  porpose,  the  learned  Judge  ought  to  have  stopped 
the  case.  [PaUesoti  J.  Whether  the  substance  came 
within  the  specification,  and  whether  it  would  answer 
the  purpose,  were  questions  for  the  jur}',  not  the  judge.] 
CrassUjf  v.  Beoerlcy  [c)  is  an  authority  for  the  defend- 

(a)  1  r.  R.  602.      (6)  2  Cro,  M.  i  R.  476.     S,  C.  5  T^frvefu  393. 
(c)  3  Cbr.  41- 1*.  51^3. 
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ant :  for  the  specification  there,  mentioning  **  pit<oal»     Veif  Smn. 
tar,  or  any  other  substaoce  from  which  gas  or.gase^, 
capable  of  being  employed  for  iUumination,  cam  be      ^t^rovi 
extracted  by  beat,"  was  held  ,to  mean  all  \  substances       Sme^m. 
of  the  kind  known  and  used  at  the:  time,  and,  for  thut 
reason,  to  be  accurate.  / 

«   .      <   ;  Cur.  adv.  vtilL 


■  I 


Lord  Dekmam  C.  X,  in  this  tarm  (Jkokt  1  lth)»  de- 
livered the  judgment  of  the  Court*      ; 

This  was  an  actioo  fi>r  the  infriagemcnt  .of  a  patent^ 
tried  before  my  Brother  Cokridga  9L  Eopeier^  lAwJ^icb  a 
rverdict  passed  for  the  plaimiffs  iqii  all  .theissues^'  A 
rule  was  obtMoed  for  leav«:tO!.eDter:  a  verdict) for  the 
defendant  on  the  fourth  iasne^.^ir  foe, a  new  tiial«!  .Tbis 
was  argued  before  us  in  the  lastteiroiiand  is  now*  to  be 
disposed  of.  ./.  ,t  t 

The  invention  professed  ta.be.' of  an instromeat. for 
Igniting  gunpowder  when  used,  in  the  operation .  of 
blasting  rocks,  and  in  miningi  and  was  denominated 
<<  The  Miner's  Sa/Hy  Fuse:' .^  The  fourth  plea  aetiout 
the  specification  at  lengthy  and  concluded  fay  •depyjng 
that  the  patentee  had  particularly,  described. i«nd  as- 
certained the  nature  of  the:  said  kivetiti#n,  aadinwhat 
manner  the  same  was  to:  becperformedi.'  '  Issue;  was 
joined  on  this;  and,  upcm*  tbe.ckNie  of  the. plaintiff's 
case,  it  was  objected  that  tbe  specificatibn  wm  defective 
in  two  respects,  and  that-thfe  Judge  ought  to  direct  a 
verdict  for  the  defendant.  He  tboUghA  that  tb^  question 
as  to  boUi  was  for  the  jury;'.he  thjsrefone,  at.ithe  :cloRe 
of  the  case,  explained  rlo  them:  the  specification^  drew 
their  attention  to  the  supposed  defects  as  said  to  appear 
on  the  evidence,  and  left  it  to  them,  to  say  whetlier 
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rainmei,     thcj  veK  made  oat,  or  either  of  tbem.    We  tfiink  b«i 
oottld  not  properly  have  porsued  any  other  course. 


BicKfoftB  xbe  specificatioD,  A>  fiur  as  is  material  to  be  now 

Suwn.  stated)  rans  thus.  (His  Iiordship  here  stated  it,  as  set 
oat,  ante,  pp.  9S9,  MO.) 

Upon  these  words  it  was  first  objected  that  the  phdn- 
ti£Br  had  fitiled  to  shew  that  any  other  material  but 
common  gunpowder  had  ever  been  used  in  the  fuse,  or, 
if  introduced,  would  answer  the  purpose  desired.  And 
the  first  part  of  this  objection  i^  true  in  fact;  but  it 
seems  to  us  immaterial :  for,  if  other  materials,  not  spe^ 
cified  (and  it  is  certainly  not  necessary  to  specify  all), 
but  still  within  the  description  given,  will  answer  tht* 
purpose,  no  ambiguity  is  occasioned,  nothing  that  will 
mislead  the  public,  or  increase  the  di£Bculty  hereafter 
of  making  the  instrument,  by  the  introduction  of  terms 
which  import  that  the  patentee  has  himself  used  them. 

The  latter  part  of  the  objection,  if  true  in  fact,  would 
have  been  more  material,  because  it  does  tend  to  mis- 
lead if  it  be  stated  that  a  whole  class  of  substances 
may  be  used  to  produce  a  given  effect,  when,  in  fact, 
only  one  is  capable  of  being  used  successfully.  But 
there  was  reasonable  evidence  that  other  combustible 
substances,  prepared  in  the  manner  described  in  the 
specification,  would,  if  introduced,  answer  the  purpose 
of  the  patent.  Colonel  PasUyf  a  most  competent  wit- 
ness, had  no  doubt  that  one  substance  answering  the 
description,  namely,  detonating  powder,  might  be  used : 
and  the  jury  were  at  liberty  to  infer  that  any  similar 
substance,  prepared  as  required  by  the  description, 
would  have  the  same  effect.  The  other  parts  of  the 
instrument  necessarily  limited  the  combustible  sub- 
stances to  be  used  to  such  as  are  capable  of  being  re- 
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duoed  to  a  fine  powder^  and  introdaced  in  a  very  thia     -^^  s^rm.^ 
continuous  stream  or  thread  into  the  centre  of  the  Aise.  * 


Some  knowledge  of  pyrotechnics  is  and  may  properly  BicKfOM 
be  required  in  the  person  who  is  to  read  the  spedfi- 
cation  for  the  purpose  of  making  the  instrument.  The 
specification  is  addressed,  not  to  persons  entirely  igno- 
rant of  the  subject  matter,  but  to  artists  of  comp^ 
tent  skill  on  the  branch  of  manufacture  to  which  it 
relates :  and  such  persons  would  be  at  no  loss  to  select, 
if  selecdon  were  at  all  necessary,  the  proper  combustible 
material,  from  those  prepared  for  the  discharge  of  ord«* 
nance,  for  this  purpose.  But  the  jury  probably  thought, 
and  on  the  evidence  might  well  think,  that  the  language 
of  the  specification  was  in  this  part  literally  true^  and 
that  no  selection  at  all  was  necessaiy. 

And  this  brings  us  to  the  last  objection,  the  most  re- 
lied on :  that  there  was  a  combustible  substance,  pre*^ 
pared  and  used  as  described  in  the  specification,  which 
would  not  answer  the  puipose.  And  this  if  true  would 
be  very  important ;  for  then  the  specification  would  be 
substantially  untrue,  and  would  deceive.  The  substance 
relied  on  was  port-fire,  by  the  application  of  which  to 
the  priming  of  cannon  it  is  well  known  that  they  were 
at  one  time  very  commonly  discharged.  But  we  think 
that  there  are  two  grounds  on  which  we  ought  not  to 
yield  to  this  objection,  in  a  case  in  which  we  see  no 
reason  to  infer,  from  the  language  used,  any  fraudulent 
intention  to  mislead  the  public  or  make  it  unnecessarily 
difficult  to  understand  and  apply  the  invention. 

It  is  obvious  that  gunpowder  was  the  combustible 
chiefly  relied  on,  the  most  efficacious,  the  most  obvious 
and  easily  procurable  article  for  the  purpose ;  at  the  same 
time,  as,  upon  principle,  similar  combustibles,  prepared 
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as  fireworks  are,  would  also  have  the  same  efiecly  words 
are  introduced  by  the  patentee  which  enable  him  to  in- 
clude them,  for  the  double  purpose  of  making  it  an  in- 
fringement of  the  patent  to  use  them  during  its  exist- 
ence, and  of  directing  the  attention  of  the  public  to  them 
after  it  had  become  public  proper^.     Language  thus 
used  ought  not  to  be  astutely  construed  so  as  to  over- 
throw a  patent :  and  we  have  a  right  to  require  that  the 
objector  should  at  the  trial  make  his  point  dear,  and 
fairly  call  the  attention  of  his  opponent  to  it.     This  was 
not  done :  and  we  are  at  this  moment  left  in  doubt,  upon 
the  evidence,  what  the  term  port-fire  means ;  whether  it 
b  the  whole  instrument,  including  both  the  case  and  the 
combustible  within,  or  whether  it  means  the  latter  only : 
if  the  former,  it  is  clearly  out  of  the  question ;  and  it  was 
certainly  so  understood  by  the  plaintiffs ;  for  they  called 
an  officer  of  artillery  to  speak  of  it,  in  order  to  pnt  it  at 
once  out  of  the  case  by  shewing  that  the  port-fire,  as 
used  in  that  service,  was  a  totally  different  thing  from 
the  safety  fuse,  and  therefore  did  not  interfere  with  its 
claim  to  novelty.     The  counsel  for  the  defendant  then 
asked  a  question  or  two,  from  which  the  mode  of  pre- 
paring and  of  compounding  the  combustible  within  the 
case  were  ascertained,  and  its  effect  in  destroying  the 
case  as  it  burnt ;  and  upon  these  the  objection  was  after- 
wards raised.     What  the  quantity  of  combustible  was 
in  the  port-fire,  whether  it  would  have  the  same  effect 
in  destroying  the  case  if  introduced  into  it  in  the  very 
small  proportion  which  the  gunpowder  in  the  fuse  bears 
to  the  cylinder  containing  it,  and  many  other  matters 
necessary  to  point  and  establish   the   objection,  were 
entirely  passed  over.    Upon  an  objection  so  raised  it  was 
proper  indeed  to  take  the  opinion  of  the  jury :  but,  if 
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thej  thought  k  not  «staUbbed  satisfactorily^  we  seeno     NiwaerkL 
reason  to  distttrib  that  oonehisioiu  * 


*■» 


And  this  conclusion' may  be  also  snstahied  upon  Btcmnn 
another  groond.  In  one  sense^  undonbtedly,  the  port«  Ssiwti. 
fire  may  be  said  to  be  used  in  disdiarging  ordnance^ 
because  it  ignites  the  priming  or  4raia  which  causes  the 
powder  in  the  ehand)er  of  the  cannon  to  explode :  but 
it  may  well  be  queationed  whether  the  terms  ^  di»« 
charging  of  ordnance  **  ought  to  be  understood  in  that 
sense  in  this  specification*  The  port-^fire,  so  miderstoodt^ 
is  no  more. than  a  ccmveDient  match:  birt  the  fuse  is 
used  to  perform  the  operation.of  a  train ;  the  fuse  in  it 
being  concealed  and  the  case  unconsumed,  it  could  not 
be  used  in  the  discharging  of  ordnance  in  the  sense  in 
which .  die  portrfire  is  used  for  that  purpose ;  and  the' 
port«>fire|  whether  we  mean  by  diat  term  the  whole  in- 
strument,  case  and  combustible  or  eombastible  only^ 
has  not  been  shewU'  to  have  been  used  or  to  be  fitted 
for  tbe  discharge  of  ordnance  inany  other  sense* 

Whether,  therefore,  we  rqpird  the  imperfect  manner 
in  which  this  objection  was  presented,  or  its  entire 
failure  in  fiu:t  if  the  specification  be  understood  in  one 
and  that  by  no  means  an  unreasonable  sense,  we  think 
that  the  jury  were  not  unwarranted  in  their  finding 
upon  the  fourth  issue,  and  that  this  rule  therefore  must 
be  dbcbarged* 

Rule  discharged. 
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In  the  Matter  of  The  Chancellor,  Masterst  and 
Scholars,  of  the  University  of  Oxford,  and 
John  Taylor. 

By  chtfter,        QIR  Jl  POLLOCK  in  last  Hilary  term  obtamed  a 

and  by  lUt.  ^        %  *•  mi  t       .«  -rx    t         !• 

13  Btix.  C.S9.,  rule  calling  upon  The  most  noble  Arthur  Duke  of 

and  ichoian  of  Wellington  K.  G.^  Chancellor  of  the  university  of  Ox- 

of  MMh^e  J^^  on  notice  of  the  rule  to  be  given  to  him  or  his 
«^utionof*ail  <^^P"ty>  ^^^  Thomas  Bourhf  named  in  the  a£Bdavit  upon 

^^^PJfJJ^  which  this  rule  was  obtained,  on  notice  thereof  to  his 

pmonal  &c.,  proctor,  to  shew  cause  why  a  writ  of  prohibition  should 

BcfaoUr  or  not  issue  to  the  said  Chancellor's  Court  of  the  univer- 

other  persoQ 

having  pri?i.      sity  of  Oxfordy  to  prohibit  the  said  Court  from  further 
▼erutyisa        proceeding  against  John  Taylor  in  the  same  affidavit 

party :  and  all  j 

judges  and  jus-  named, 

foAidden'^         The  affidavit,  sworn  by  John  Taylor,  of  Nm  Inn 

iuS™l^^ '"    ^^^  ^^^^^'  ^"  ^^^  ^*^y  °^  O^^,  and  Castle  Street, 
and,  if  ihey  '      Holhom,  in  the  citv  of  London,  an  attorney  of  the  Court 

■hould  do  80,  ^  "^ 

are  required  to    of  Queen's  Bench,  Stated  the  following  facts.     Taylor 

supersede  the  •  .  • 

inquisition,  cog-  ou   Febmary   10th,    184*0,   received   instructions   from 

cess,  &c.,  on  a  William  Bames  of  the  city  of  Oxford,  dealer  in  dogs,  to 

fi^mUie^Chan-  commeuce   an    action  in   the  Queen's  Bench  against 

Chwiello^  Thomas  Bourke  for  a  debt  due  from  him  to  Bames. 

court  has  for  Tavlor  accordiudv  sued  out  a  writ  of  summons  from 

several  centu-  *^  ^  ^ 

ries  taken  cog- 
nisance of  such  pleas,  and  discommoned  (t.  e,  debarred  from  trading  and  intercourse  with 
members  of  the  university)  persons  who  have  sued  its  scholars  in  other  courts. 

Held  (admitting  the  right  of  cognizance,  and  not  denying  the  legah'ty  of  discom- 
moning) that,  where  a  party  had  brought  an  action  at  common  law  against  a  resident 
member  of  the  university,  and,  when  cited  to  answer  in  the  chancellor's  court  for  having 
done  so,  neglected  to  appear,  the  chancellor's  court  could  not,  of  its  own  authority,  ad- 
judge that  he  should  stop  all  proceedings  and  pay  costs,  and,  on  his  default,  arrest  him. 
Although  this  proceeding  was  stated  to  be  the  usual  practice,  and  less  penal  than  discom- 
moning. 

On  motion  for  a  prohibition  after  such  judgment|  this  Court  granted  the  writ  without 
putting  the  applicant  to  declare. 
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this  G>urt,  and  served  it  upon  Bourke^  on  February  22d|     Nem  Seriet. 
within  the  limits  of  the  jurisdiction  of  the  university.  * 


On  February  27th,  Taylor  was  served  with  a  citation  T^***ctoI!Ml^' 
from  the  Chancellor's  Court  of  the  university,  in  the  AcofOxroaD, 

and  Tatloa. 

name  of  the  Chancellor,  whereby  the  yeoman  bedel  of 
law  of  the  university,  or  his  deputy,  was  commanded  to 
cite  John  Taylor  of  the  city  of  Oxford,  attorney  at  law, 
to  appear  before  the  Vice-Chancellor  or  his  assessor  on 
&c.  in  8cc.,  being  the  accustomed  place  of  judicature  of 
and  in  the  said  university,  ^*  to  answer  to  certain  articles 
or  interrogatories  to  be  administered  and  objected  to  him 
by  virtue  of  our  oflBce,"  "  more  especially  for  infringing 
the  statutes  and  privileges  of  the  said  university  by 
serving  or  causing  to  be  served  on  Thomas  Boufke  of 
Worcester  College,  undergraduate,  a  writ  in  an  action  of 
debt  at  the  suit  of  one  William  Barnes,  which  writ  was 
obtamed  out  of  the  Court  of  Queen's  Bench  contrary 
to  the  statutes  in  that  case  made  and  provided:  and 
further  to  do  and  receive  in  this  behalf  as  to  law  and 
justice  shall  appertain,  under  pain  of  the  law  and  con- 
tempt thereof."  The  citation  commanded  that  it  should 
be  intimated  to  Taylor  that,  if  he  did  not  appear,  or 
appearing  did  not  shew  cause  &c.,  the  Vice-Chancellor 
or  his  commissary,  &c,  would  hear  and  finally  deter- 
mine the  matter.  Taylor  did  not  appear ;  and  he  was 
then  served  with  a  notice,  as  follows. 

^'  Court  of  the  university  of  Oxford,  28th  day  of 
February,  1840. 

OflSce  Process  v.  Taylor. 

The  judgment  delivered  this  day  in  the  above  suit  is, 
that  the  defendant  be  required  to  stop  all  proceedings 
in  action  of  Barnes  v*  Bourke  in  the  Court  of  Queen's 

8r  8 
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Volume  L      Bench,  on  or  before  Mtmday  next,  the  2d  day  of  March^ 
^^^^*       and  that  he  this  defendant  do  pay  the  costs   of  the 

IntbeMattcrof  promoter. 

The  ci^uor  p^^p  ^Uss,  R^istrar. 

mud  Tatlob.    To  Mr.  James  Taylor. 

The  proctor  acting  for  Bourke  as  promoter  of  the 
process  in  the  Chancellor's  Court  called  upon  Taylor 
by  letter  to  pay  the  above  costs,  stating  the  amount. 

The  affidavit  stated  a  similar  citation  served  upon 
Barnes,  disobedience  by  him,  and  notice  to  him  of  a 
decree  that  he  should  stay  proceedings  and  pay  costs : 
and  that,  he  not  having  paid  them,  a  warrant  from  the 
Chancellor's  Court  (set  forth  in  the  affidavit  (a))  had 
issued  for  his  arrest  That  Barnes  was  arrested  thereon, 
and,  to  save  himself  from  imprisonment,  had  paid  the 
costs :  and  that,  in  consequence  of  the  said  proceedings 
against  him,  and  of  Bourke  having  pleaded  his  mi- 
nority in  this  Court,  Barnes  had  abandoned  his  action. 
Taylor  then  stated  that  he  believed  similar  proceedings 
would  be  put  in  force  against  himself;  that  a  war- 
rant had  already  been  issued  on  the  decree  against  him 
in  the  Chancellor's  Court,  to  compel  his  obedience; 
and  that  he  had  heard  and  believed  that  an  officer  had 
endeavoured  to  execute  such  warrant. 

An  affidavit  in  answer,  by  Philip  Bliss^  D.C.L.,  regis- 
trar of  the  university  and  of  the  Chancellor's  Court,  and 
keeper  of  the  archives  of  the  university,  stated  as  follows. 

^^  That  King  Edward  IV.  did  by  his  letters  patent 
under  his  great  seal,  containing  an  inspeximus  of  the 
charters  of  several  of  his  progenitors^  bearing  date  the 
SAJtdy  in  the  first  year  of  his  reign,  amongst  other 
things,  grant  to  the  Chancellor,  masters,  and  scholars  of 
the  said  university, 

(a)  la  the  fame  form  u  Ae  wamnt  iwt  out,  p«  900i  note  {a)^  port. 
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^  That  the  Mid  cfaanceUor  And  hUfueceMori,  and  thttrcommus^^  J^ew  SMet, 

deputies,  as  well  in  the  presence  as  in  the  absence  of  the  said  late  king  1841« 
and  of  his  heiii,  should  and  might  enquire  bj  scholan  and  the  laity  of 


the  said  town  of  Oxford,  and  by  others,  as  well  of  all  manner  of  ttans-  I?*'^?'**^'^ 

....  J,  ,  .  ,.  The  Chancellor 

gresBions  and  misprisions  as  of  extorUon  and  ignorances,  negligences,  ^^^  ^f  Qxroasu 

excesses,  conspiracies,  confederacies,  champerties,  double  dealings,  main-  and  Tatlob*  . 
tenances,  fidse  all^^tions,  nuisances,  forestallings,  regratings,  and  all 
other  articles  which  can  fall  in  fine  or  ransom,  or  other  pecuniary  penalty^ 
and  other  contracts,  pleas,  and  personal  complaints,  and  other  causes  and 
matters  whatsoerer,  by  whatsoerer  name  they  might  be  called,  or  could 
be  called,  although  they  concerned  the  said  late  king  or  his  heirs,  or  his 
ministers  whomsoeTer  (felony  and  mayhem,  and  assises  and  pleas  of 
freehold  only  excepted),  within  the  said  town  of  Oxford  and  the  said 
suburbs  and  precincts  howsoeTer  arising,  done  or  perpetrated,  or  to  be 
done  or  perpetrated,  as  well  ex  officio  or  at  the  suit  of  the  said  late  king 
or  his  heirs  as  at  the  suit  of  the  party,  or  in  any  other  manner  whatsoevcry 
where  a  master  or  scholar,  or  senrants  of  masters  and  scholars,  or  any 
other  person  who  ought  to  enjoy  any  of  the  priTileges  or  liberties  of  the 
said  uniTersity,  whom  the  said  chancellor  or  his  successors,  or  their  com- 
missaries or  deputies,  should  be  willing  to  daim  as  sudi,  was  or  should 
be  one  of  the  parties;  and  therein  they  might  have  full  cognisance  and 
correction  might  hold,  and  of  such  like  pleas,  complaints,  causes  and 
things  in  whatsoever  place  within  the  said  town  of  Oifurd  or  the  subuxbe 
or  predncts  of  the  same  it  might  please  them,  and  might  make  execution 
thereof  according  to  their  laws  and  customs,  or  according  to  the  law  of 
the  kingdom  of  England,  at  the  will  of  the  said  chancellor  or  his  sue- 
cessors,  commissaries  and  their  deputies ;  and  all  and  singular  matters^ 
complaints,  causes,  and  articles  of  this^  kind,  except  'before  excepted, 
might  hear  and  determine. 

^^  That  King  Henry  VIIL,  by  his  letters  patent  under 
bis  great  seal  of  England^  bearing  date  at  WestminsUr^ 
the  1st  day  of  Aprils  in  the  fourteenth  year  of  his  reign, 
did,  inter  alia,  grant  to  the  then  chancellor  and  scholars 
of  the  said  university  of  Oxford  and  to  their  successors  : 

**  That,  because  the  said  king  wiUed  to  settle  and  put  an  end  to  all  and 
whatsoerer  discords,  controrernes,  and  doubts  which  might  in  future 
arise  between  the  said  chanceUor  and  scholars  of  the  said  uniTersity  and 
their  successors,  and  the  citisens  of  the  said  town,  that  the  students  there 
might  lead  a  more  quiet  life,  did  give  and  grant  that  the  chancellor  and 
scholars  of  the  said  uniTersity,  and  their  ministers,  and  their  serrants,  and 
erery  of  them,  with  their  families  and  all  oUiers  who  then  were  and  in 
future  should  be  registered  in  the  register  of  the  said  uniTersity,  might 
dicreafler  for  erer  haTe  and  enjoy,  and  erery  of  them  have  and  enjojTf  iU 
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doB«  or  committed,  within  the  town  of  O^ord,  tbt  Hihuybii  hundrediy  or  jg^  Strm. 

counties  of  Oxford  and  Berks  aforesaid,  or  elsewhere  within  the  kingdom  1841* 

of  England,  as  well  at  the  suit  of  our  lord  the  said  late  king,  his  heirs  or  — 


iuceessors,  as  at  the  suit  of  the  party  or  otherwise  howsoever,  where  the   t|^  ckljl^'if. 

scholars  or  their  servants  or  ministers,  or  waj  other  person  who  ought  to   &Cf  of  OnwoKOf 

have  any  privilege  of  the  said  university,  whom  the  said  chancellor,  com-     and  Tav^^: 

missary,  or  his  deputy,  or  their  successors^  should  challenge,  was  or 

should  be  one  of  the  partiee ;  and  should  have  tail  oogniianoe  and  corw 

rection  thereof,  and  should  execute  such  pleaq,  complaintSi  causes,  and 

matters  in  whatsoever  place  within  the  town  of  Oxford  or  the  suburbs 

thereof,  or  the  precincts  of  the  said  university,  they  should  think  flt,  and 

exeeutioBs  thereof,  either  according  to  their  statutes  and  customs  or  a«» 

cording  to  the  law  of  England,  at  the  will  of  the  said  chancellor,  com** 

missary  or  his  deputy,  and  their  successors,  and  should  hear  and  determine 

all  and  singular  the  said  articles,  causes,  matters,  and  complaints,  except 

as  l>efore  excepted,  and  should  have,  levy,  and  receive  all  and  im  manner 

of  amerciaments,  issues,  forfeitures,  and  profit  coming  therefrom,  to  the 

use  and  benefit  of  the  said  university,  by  themselves  and  their  deputies  for 

ever  t  so  that  no  justioe  assigned  or  to  be  assigned  to  hold  pleaa  before  th« 

md  king  or  his  heirs,  or  justice  of  the  CommoQ  bench,  justice  of  assiati 

justice  of  the  gaol  delivery,  or  keepers  of  the  peace,  or  justices  of  servants^ 

labourers  or  artificers,  or  other  justices  or  judges  whatsoever,  steward  or 

marshal,  or  clerk  of  the  maiket  of  the  houaehold  of  the  said  late  King 

Benri/  VIII.  or  his  heirs,   sheriff,   mayor,   bailiff,  or  other  officer  or 

minister  of  the  said  late  king  or  his  heirs  whatsoever,  should  in  any  sort 

Intermeddle  concerning  such  pleas,  quarrels,  contracts,  articles,  and  causes, 

matters,  or  other  things  aforesaid,  or  concerning  any  of  them  (except  aa 

before  excepted),  done  or  to  be  done  in  the  said  town  of  Oxford,  the 

suburbs  or  precincts  thereof^  or  elsewhere  within  the  kingdom  of  England, 

either  in  presence  or  absence  of  the  said  late  king  or  his  heirst  and,if  tiM 

same  justices  or  other  miniatera  of  the  said  late  king,  or  anj  of  thenif  in 

the  presence  or  absence  of  the  said  late  king  or  his  heirs,  should  for  the 

ifbture  presume  to  tn^tre,  intermeddle,  or  take  any  cognisance  of,  upon, 

or  concerning  any  of  the  premises  (except  aa  before  excepted )» the  fam« 

justices  and  other  ministers  and  officers  aforesaid,  on  the  certificate^  noti- 

fication,  or  signification  of  the  chancellor  of  the  university  afiDresaid  who 

fhottld  be  for  the  time  being,  or  his  commlasaiy  or  deputy,  should  super* 

sede  such  inquisition  or  conusance  or  proceani  and  all  executiona  to  be 

had  therein  whatsoever,  and  should  not  thereof  any  further  in  any  sort 

intermeddle  nor  put  the  party  to  answer  thereupon  before  them  ;  but  tl»t 

the  party  aforesaid  only  before  the  chancellor  or  his  sucoeasoiii  IlifUr  ecMllr 

missary  or  deputy,  thereof  should  be  chaatifcd  and  punished  lA  .(orvi 

aforesaid. 

*^  As  appears  ^to  this  deponent  by  the  said  sev^tal 
letters  of  the  said  kings.'* 
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romme  /.  The  affidavit  also  redted  in  part  stat  18  Eliz.  c.  29^ 

^^^^*       which  enacts  that  Robert  Earl  of  Leicester^  the  then 


In  the  Matter  of  chancellor  of  the  university,  and  his  successors,  and  the 
ftcoTOzFou,  masters  and  scholars  for  the  time  being,  shall  be  incor- 
porated and  have  perpetual  succession  by  the  name  Sux, 
and  that  the  letters  patent  of  14  H.  8.,  and  also  all 
other  letters  patent  made  by  any  of  the  queen's  pro- 
genitors or  predecessors  to  the  body  corporate  of  the 
said  university  or  any  of  its  predecessors,  by  whatsoever 
name  &c.,  shall  from  henceforth  be  good,  efiectual,  &c^ 
to  the  now  chancellor,  masters,  and  scholars,  &a,  and 
their  successors  for  ever,  as  if  recited  verbatim  in  this 
statute;  and  further  enacts  that  all  the  said  letters 
patent,  and  all  manner  of  liberties,  franchises,  immnni* 
ties,  quietances,  and  privileges,  leets,  law  days,  and  other 
things  whatsoever  therein  expressed,  given  or  granted 
to  the  said  chancellor,  masters,  and  scholars  of  the  said 
university  or  to  any  of  their  predecessors,  by  whatsoever 
name  the  said  chancellor,  masters,,  and  scholars  of  the 
said  university  in  any  of  the  said  letters  patent  were 
named,  *^  be  and  by  virtue  of  this  present  act  shall  be 
from  henceforth  ratified,  stablished  and  confirmed  unto 
the  said  chancellor,''  &&,  '^  and  to  their  successors  for 
ever;  any  statute,  law,  usages  custom,  construction  or 
other  thing  to  the  contrary  in  anjrwise  notwithstanding." 
The  affidavit  then  stated  that  among  the  statutes  of 
the  university,  confirmed  by  letters  patent  of  12  C  L, 
under  the  title  ^  De  Judiciis,"  is  contained  a  statute 
entitled  **  De  jurisdictione  universitatis  tuend^,**  which 
is  as  follows. 

'*  Cum,  non  solum  juxta  privil^ia  a  serenissimis 
regibus  inclyti  hujus  r^gni  et  praelatis  (studiosorum 
tranquillitati   gratiose    consulentibus)  concessa  et  in* 
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dulta^    verum    etiam  secandum  diuturnam   consuetu-     NewSma. 

1fi4i1 

dinem  quae  memoriam  hominum  excedit,  polestas  cog- 

noscendi  ac  terminandi  omnes  causas.  scholares  aliasqae  Jn  the  Matter  of 

^  ^^        The  Chancellor 

personas  privilegiatas  quoquo  modo  concernentes  (ex-  &c.of  Ozforih 

and  Tatlob* 

ceptb  causis  liberi  tenementi,  mayhemii,  felonias  et 
prodittonis),  ad  Cancellarii  universitatis  jurisdictionem 
spectet  et  pertineat :  statutum  est  quod  nullus  scholaris 
vel  persona  privilegiata  de  quacunque  causa  in  uni- 
versitate  terminabili  quempiam  in  curia  aliqua  extra 
universitatem  (nisi  ordine  appellationis  servato)  con- 
veniat ;  nee  cujusquam  alterius  curiae  jurisdictioni  ultro 
86  submittat;  sed,  alibi  impeditus^  Cancellarium  vel 
Vice-cancellariunii  quamprimum  poterit,  de  lite  sibi 
intentata  certiorem  faciat,  et  modis  quibus  poterit  pri* 
vilegiorum  universitatis  hac  in  parte  conservationem 
solicit^  curet;  sub  poena  qu6dsi  quis  scholaris  vel  per- 
sona privilegiata  secus  fecerit,  ut  perturbator  pacis  in- 
carceretur,  mulctetur,  et,  si  in  contumacia  perstiterit, 
privilegiis  universitatis  exuatur;  persona  ver6  non  pri- 
vilegiata, vel  joppidanusi  qui  scholari  vel  personic  pri- 
vilegiatse  extra  uni?ersitatem  in  hujusmodi  causis  litem 
intentaverit,  commercio  cum  scholaribus  et  persoms 
privilegiatis  interdicto,  donee  satisfecerit,  coerceatur; 
extraneus  ver6,  tanquam  jurisdictionis  universitatis  oon- 
temptor,  si  apprehendi  poterit,  incarceretur.  Cancel- 
larius  etiam,  et  Vice-cancellarius,  omnesque  alii,  pro  sua 
cujusque  auctoritate  acpotestate,  qu6  minus  in  hac  parte 
universitatis  *  privilegia  violentur  se,  virtute  juramenti 
universitati  praestiti,  teneri  et  obligari  noverint." 

Also  that  another  statute  under  the  said  title  ^^  De 
Judiciis,"  entided  <<  De  iis  qm  universitatis  juribus  ac 
privilegiis  adversantur  discommunicandis  vel  disprivile- 
giandb,"  is  as  follows. 
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The  registrar  further  deposed  that  all  the  proceed-     -Mw  Seriet. 
logs  were,  as  he  believed,  according  to  the  laws,  cus*  * 


toms,  and  usages  of  the  university  and  of  the  said  l2|*p?*'*^*«*^ 
court  there;  that,  in  all  cases  of  office  process  or  cita*  &cof  OxrosD, 

sod  Tatlob. 

tion,  where  a  party  accused  of  infringing  or  violating 
the  statutes  and  privileges  of  the  university  is  contu* 
macious,  or  is  convicted  of  the  said  offence,  and  a  less 
penalty  than  that  of  discommunication  is  inflicted,  the 
defendant  is  ordered  to  pay  the  costs ;  and  that,  in  case 
of  his  neglect  or  refusal  to  pay,  it  has  been  and  is  usual 
and  customary  for  the  said  court  to  decree  that  the 
defendant  should  be  arrested.  And  that,  by  the  charters 
and  statutes  of  the  university,  an  appeal  lies  from  the 
decrees  and  proceedings  of  the  said  court  to  the  con* 
gregation  of  regent  masters,  then  to  the  convocation  of 
doctors  and  regent  and  non  regent  masters,  and  thence 
to  the  Queen's  Majesty  in  Chancery.  The  affidavit 
gave  an  extract  from  the  register  of  matriculations,  as 
to  the  matriculation  of  Bourke. 


|be  laid  uni?«rtity»  iindergnduate»  aguiut  John  Tojflorf  ifi  tht  dty  of  £  $.  d, 

Oxfbrdy  attorney  at  law,  in  a  business  of  the  Tiolation  of  the  statutes  and    S?^*        *  «    o    s 
privileges  of  the  said  university :  and  whereas,  on  hearing  the  said  cause,  ,^^^^^^^ 

it  was  amongst  other  things  decreed  by  the  Judge  of  the  said  court  that  4  14    6 

the  said  John  Taykr  should  forthwith  pay  the  costs  of  the  said  promoter :  „        rgtm 

and  whereas  the  said  costs  have  been  taxed  and  allowed  at  the  sum  of  Fh)Ctor. 

S/.  14«.,  but,  the  said  John  Taykr^  on  demand  being  made,  having  ne- 
glected to  pay  the  said  coats ; 

Now  these  are  to  authorise,  require,  and  command  you  and  each  and 
every  of  you,  jointly  and  severally,  that  you  arrest  and  take  the  body  of 
the  said  John  Taylor,  and  him  safely  Iceep  in  your  or  either  of  your  cus- 
tody or  custodies  till  he  shall  liave  paid  the  said  costs,  together  with  all 
costs  attending  upon  this  warrant. 

And  you  the  keeper  of  the  Casde  gaol  aforesaid  are  hereby  authorised 
and  required  to  take,  receive,  and  in  safe  custody  keep,  the  body  of  the 
said  Johin  Toj^  until  he  shaU  be  fh>m  thence  discharged  accordiiig  to 
law. 

This  agrees  with  the  decree  of  the  judge. 

Dated  March  Idth,  184a" 
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wise.    And  reference  was  made  to  an  instrument  con*     •^'^tv  Serie$. 

1841 
tained  in  the  said  Vice-Chancellor's  book,  entitled  "  Or-    *__ 

dinatio  universitatis  contra  impugnantes  privilegia  et  i^***?;2anoeilar 
libertates  ejusdem,"  and  believed  by  the  reiristrar  to  be  *^«  of  Oxford^ 
as  ancient  as  the  fourteenth  century,  in  which  the  mode 
of  discommoning  such  offenders  is  prescribed  as  follows. 

'^  £x  unanimi  consensu  universitatb  magistrorum 
ordinatum  est  et  strictissime  inhibitum  ne  quis  de  juris- 
dictione,  scholaris  vel  laicus,  serviens  vel  alius  quis* 
cunque,  cum  eis  aut  eorum  uxoribus  aut  serrientibus, 
emendo  aut  vendendo,  quocumque  colore,  communicare 
praBSumat.''  The  same  instrument  also  directs  the 
penalties  to  be  inflicted  upon  those  transgressing  such 
prohibition. 

Instances  were  then  given,  from  a  memorandum  written 
on  the  above  instrument,  and  from  the  university  regis- 
ters^  in  which  the  University  had  exercised  the  power  of 
discommoning.  The  first  case  specified  was  that  of  John 
Herberfieldy  alderman,  and  others,  of  the  city  of  Oxfardf 
who,  in  1429,  *^  ad  mandatum  cancellarii  steterunt  se« 
parati  a  communicatione  scholarium  ac  etiam  omnium 
aliorum  de  jurisdictione  cancellaria  existentium,  a  decimo 
die  Octobris."  In  1513  the  mayor  was  discommoned  by 
the  University,  because  he  had  proceeded  against  a  pri- 
vileged person  in  the  mayor's  court,  and  had  not  put  a 
stop  to  the  proceedings  when  required  by  the  chancellor's 
commissary.  The  decree  (made  in  convocation)  was— 
qu(ki  ^*  sit  discommonunicatus,  hoc  est,  quod  nihil  emat 
vel  vendat  privilegiato,  vel  privilegiatus  ab  eo;  et  hoc  sic, 
quod  processit  in  curia  sua  contra  quendam  privilegiatura, 
et  ad  mandatum  commissarii  non  cessavit."  In  1561  two 
bailiffs  of  the  city  were  discommoned  for  violating  the  pri- 
vileges of  the  university ;  and  all  privileged  persons  were 
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rowmet.      forbidden  '^emerey  oontrahere,   aat    aliquod  omninft 
cum  ballivis  prsdictis  aut  eomm  altero  oommerdum 


iniheMmtterof  exeroerei''  under  a  pecuniary  penalty  to  be  paid  by  the 

Xbc  Cbancrilor  

ke.  of  OxroKo,  privileged  person  so  o£fending.    The  bailiffs  afterwards 

submitted,  and  were  restored  **  ad  pristinum  statnnu* 
In  1612  the  City  of  Oxford  complained  to  the  Privy 
council  of  a  sentence  of  discommoning  passed  upon  the 
mayor,  recorder,  and  others  (a) ;  and  the  council,  after 
a  hearing  attended  by  the  Chancellor  of  the  university 
and  steward  of  the  ci^,  decreed  that  the  practice  of 
discommoning  was  in  no  way  injurious  or  unlawful,  and 
directed  that  the  ofiending  parties,  before  being  re* 
stored,  should  make  due  submission*  In  1715,  Ckarles 
Aldrich  (i),  of  Christchurch  in  the  said  universi^,  M.A., 
was  dted  to  appear  in  the  court  of  the  Chancellor  of 
the  university  for  suing  William  Stratford^  a  canon  of 
Christchurch^  out  of  the  universi^,  viz^  in  the  High 
Court  of  Chancery,  for  matters  determinable  in  the 
university.  The  Vice*ChanceUor  received  from  the 
keeper  of  the  great  seal  an  order  interdicting  him 
from  forther  proceedings  in  the  said  matter,  and  there- 
fore ^  decreed  that  it  should  be  superseded ;"  but  a 
decree  of  the  Court  of  Chancery  was  afterwards  made^ 

(a)  The  complaint  (among  other  allegatioas  of  grierance)  was  as  follows. 
**  Item,  that  the  Uniyersity  hath  discommoned  and  disbarred  from  all 
tiade  and  commerce  with  the  Universitj,  or  any  colleges  or  privileged 
men,  the  late  major,  the  recorder,  two  of  the  major's  assistants^  one  of 
the  late  bailifis,  and  another  citixen ;  this  set  up  in  papers  upon  the  doors 
of  SL  J/ary's  church  in  the  MIgh  Sireet^  and  upon  the  walls  of  colleges 
and  halls  in  very  hostile  manner,  publishing  to  aU  bmo  that  the  said 
parties  had  very  heinously  misbehsTed  themselres  against  the  UniTersitj  ; 
jet  they  were  never  coOTictcd  of  any  ofience,  nor  most  of  them  ever  ooo> 
vented  or  charged  with  any,  nor  any  of  them  had  done  any  thing  bat 
what  to  their  duty  and  fidelity  in  their  places  appertain." 

(6)  See  jildeh4ge  T.  Strtitfbrd,  23  Fm.  Abr.  11..  tit.  Umwenity^  (K), 
pLlS. 
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remitting  the  said  business,  and  directing  that  Jldrich     New  Serkt. 

.  1841* 

should  be  cited  to  appear  in  the  Chancellor's  court  * 


of  Oxford,  to  answer  the  charges  against  him.  which  IntheMitterof 

•^  O       -TJ  »  The  Chancellor 

was  decreed  accordingly,  and  Aldrich  was  ultimately  &c.  of  Oifori»» 

and  Xaylob* 

banished  the  university.  The  last  instance  given  was, 
that,  in  1820,  ^*  Robert  Speakman  of  the  city  of  Oxford^ 
tailor,  was  discommoned  for  suing  in  one  of  the  Courts  at 
Westminster  a  member  of  convocation  in  a  cause  deter- 
minable in  the  court  of  the  said  university,  contrary  to 
^e  charters,"  8cc. :  ^^  and  that  the  said  Robert  Speakman 
afterwards  applied  to  the  Court  of  King's  Bench  for  a 
writ  of  prohibition  against  the  said  chancellor's  Court  of 
the  said  university, but  which  writ  was  never  obtained"(a). 

(a)  The  case  is  not  reported.  The  rule  called  upon  the  Vice-cban* 
cellor  of  the  universitj  of  Oxford^  upon  notice  of  auch  rule  to  be  given 
to  him  or  hia  secretary  there,  or  attorney,  to  shew  cause  *<  why  a  writ  of 
prohibition  should  not  issue,  as  well  to  restrain  the  said  Vice-chancellor 
from  acting  on  an  order  bearing  date  the  10th  day  of  October  last  past, 
whereby  Robert  Speakman  of  the  city  of  0:^/ord,  tailor,  was  discommoned 
for  suing  in  one  of  the  courts  at  Westminster  a  member  of  convocation  in 
a  cause  therein  stated  to  be  determinable  in  the  court  of  the  Chancellor 
of  the  said  university,  contrary  to  the  charters,  statutes,  and  privileges  of 
the  said  university,  and  therefore  the  said  vice-chancellor  did  by  tlie  said 
order  notify  to  all  matriculated  persons  of  the  said  university  to  abstain 
from  all  commerce  with  the  said  Robert  Speakman  as  they  would  answer 
for  the  contrary  at  their  peril,  as  to  rescind  the  said  order.** 

It  appears  by  Mr.  Gurne^*s  short-hand  note,  in  the  possession  of  the 
University,  that  the  case  was  argued  in  TVt'mfy  term,  June  2d,  1821,  before 
Abbott  C.  J.,  Rayley,  Hobroyd,  and  Best  Js.  Cause  was  shewn  by  Sir  J, 
&  Copley f  Solicitor  General,  and  Bosanqnet  Seijt.,  who  was  stopped  by 
the  Court  (6.  R,  Cross  with  them);  and  Broughamy  Denman,  and  Chitty 
supported  the  rule.  It  was  urged  that  the  University  were  assuming  a 
right  to  punish  for  suing  in  tlie  king*s  courts ;  which  was  against  the  com- 
mon law ;  and  that  th^y  did  not  shew  any  special  authority  rested  in  them 
to  do  so.  Bayley  J.  suggested  that,  without  assumiag  the  right  sup- 
posed, the  University  might  forbid  their  members  to  deal  with  persons 
wbO|  instead  of  suing  them  in  the  Chancellor's  courts,  withdrew  them 
from  the  university  to  defend  causes  before  other  jurisdictions.  Abbott 
C.  J.  and  Best  J.  expressed  a  strong  inclination  of  opinion  in  favour  ot 
the  privilege.  See  p.  970,  post.  The  case  stood  over,  and  was  not  again 
mentioned  in  court. 
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case  of  his  neglect  or  refusal  to  pay  the  said  costs,  then     New  Serieu 
it  hath  been  and  is  usual  and  customary  for  the  said  .^^ [___ 


court  to  decree  that  the  said  defendant  should  be  ar-  5?^!.?***^.®^ 

Tbe  Chancellor 

rested."   And  that  Tayhr^  if  he  had  obeyed  the  citation,  &c.of  Ozfokd^ 

and  Tatlo&« 

and  shewn  the  court  that  he  had  not  violated  the  pri- 
vileges of  the  university,  would  have  been  entitled  to 
a  decree  for  costs  against  the  promoter. 

Mx.Bourke  deposed  that,  when  the  cause  of  actiou 
was  supposed  to  have  accrued,  and  from  thenceforth 
until  the  service  of  the  writ  of  summons  in  Bameis 
action,  he  was,  and  that  he  still  continued  to  be,  a 
resident  undergraduate  member  of  the  university  of 
Oxford  {a).  And  that  Taylor^  after  receiving  notice  of 
the  above-mentioned  judgment  in  the  Chancellor's  court, 
filed  a  declaration  in  the  action,  to  which  the  defendant 
pleaded  infancy. 

Sir  a  Wetheiellj  Sir  W.  W.  FoUett,  and  Keatifig, 
shewed  cause  in  last  Easter  term  (i).  The  Court  will 
not  interfere  by  prohibition.  If  the  proceeding  be 
wholly  without  jurisdiction,  the  party  may  bring  his 
action  for  any  thing  done  in  enforcing  it.  If  there  be 
jurisdiction,  then,  if  the  proceeding  be  merely  erroneous 
under  the  circumstances,  the  remedy  Is  by  appeal, 
according  to  the  course  pointed  out  in  the  affidavits. 
But  neither  objection  is  supported.  As  to  locality, 
the  cause  is  clearly  determinable  in  the  university 
court.  It  Ls  not  necessary  that,  to  give  the  university 
court  its  power,  either  of  the  parties  to  the  suit  in  this 
Court  should  take  the  objection  here :  if  that  were  so, 

(a)  In  SpeakmarCt  Que  (see  p.  965,  note  (a)  anU)  it  was  objected, 
against  the  proceedings  of  the  Chancellor's  Court,  that  the  party  sued  in 
the  Court  of  King's  Bench  was  not  resident  in  the  university  when  the 
action  was  brought. 

(6)  May  6th.    Before  Lord  Denman  C.  J.,  PtAtnon  and  WUHam  Js. 

VOL.  I.   N.  S.  3   8 
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charged :  only  it  is  said  that  there  are  also  some  as  to  ^<no  Seriet* 

.         .       •  1841 

which  objections  might  be  taken  to  the  jurisdiction.     It  • 


is  quite  consistent  with  the  sentence  that  the  Eccle-  In  the  Matter  of 

^  The  Chancellor 

siastical  Court  may  have  acquitted  on  these.     To  set  &c.  of  OzroRo^ 

indTATLOE. 

aside  the  proceedings  after  sentence,  it  should  be  shewn 
that  the  Court  has  clearly  exercised  a  jurisdiction  which 
it  did  not  possess;  and  that  is  certainly  not  made  out." 
And  Paiteson  J.  added,  '*  It  is  laid  down  by  several 
authorities,  and  not  denied  now^  that,  after  sentence, 
unless  the  want  of  jurisdiction  be  manifest,  this  Court 
will  not  interfere.  Supposing  some  of  these  articles  to 
be  founded  on  charges  not  within  the  cognizance  of  the 
Ecclesiastical  Court,  that  might  have  been  shewn  before 
sentence.  By  the  sentence,  the  onus  is  shifted ;  and  the 
party  objecting  has  to  shew  that  the  Ecclesiastical  Court 
proceeded  on  the  objectionable  articles.  There  is  no 
affidavit  to  that  effect ;  so  that  the  matter  rests  in  un- 
certainty."  And  the  rule  was  discharged.  The  pro- 
ceedings themselves,  in  the  present  case,  do  not  dis- 
close any  want  of  jurisdiction ;  on  the  contrary,  when 
the  sentence  is  compared  with  the  charters,  statutes, 
and  recognised  usages  set  forth  and  referred  to  on 
affidavit,  there  is  every  reason  to  suppose  it  regular. 
The  Court  is  ancient,  the  practice  established;  and 
there  is  a  threefold  appeal  for  any  party  aggrieved#^ 
The  affidavits  shew  that,  under  circumstances  stronger 
than  are  stated  here,  the  Courts  at  Westminster  have 
thought  their  interference  unwarranted.  In  Speaks 
marCs  case  (a)  it  was  not  denied  that  the  University 
had  power  to  entertain  and  regulate  a  process  of  this 
kind;  the  main  question  was,  whether  the  Chan- 
cellor's court  could  be  prohibited  from  discommoning 

(a)  Ant^  p.  965,  note  (a). 
SS  2 
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of  the  University.     It  is  as  if  this  Court  were  adjudicat-     2^'ew  Serieu 
ing  on  the  privilege  of  a  party  to  be  sued  here  as  an    ' 


attorney  of  the  court.     The  penalty  of  20/.,  imposed  i^j^^ch'""^'**^ 
by  the  charter  of  Henry  VWl.  on  persons  suine:  the  &c.  of  Oxford, 
Chancellor  and  Scholars  out  of  the  university  for  sen- 
tences given  in  their  court,  must  always  have  been  re- 
covered in  that  Court. 

Prohibition  has  been  refused  when  applied  for  after 
sentence,  on  the  sole  ground  of  lateness  in  the  applica- 
tion. ^'  Libel  was  in  the  Arches  for  scandalous  and 
defamatory  words,  and  sentence  was  given  for  the 
plaintiff,  and  four  years  after  the  sentence  the  de- 
fendant prayed  a  prohibition,  and  the  Court  were 
against  the  prohibition,  because  the  defendant  came  too 
late;"  Dudley  v.  Crompton{a).  [Lord  DenmanC  i. 
Have  we  any  discretion  as  to  interfering,  if  an  excess 
of  jurisdiction  appears  by  the  proceedings  ?  And  we  can- 
not take  any  view  of  the  case  but  that  which  the  pro- 
ceedings  themselves  present.  So  Lord  Holt  said,  in 
JRegina  v.  Paty{b)^  ^'  the  cause  of  the  prisoners'  com- 
mitment being  expressed  in  the  warrant,  excluded*  any 
intendment  that  they  might  be  committed  for  any  other 
cause  than  that  expressed  in  the  warrant."]  Afler  sen- 
tence the  Court  which  passed  it  is  not  called  upon  to 
shew  jurisdiction;  those  seeking  to  prohibit  must  shew 
the  want  of  it ;  Hart  v.  Marsh  (c).  [Lord  Denman  C.  J. 
The  ground  of  our  judgment  there  was,  that  some  of 
the  matters  charged  were  clearly  within  the  jurisdiction.] 
Here  the  citation  may  have  been  issued  to  recover  the 
201.  penalty  given  by  the  charter;  tlie  party  cited  may 
have  been  prosecuting  a  suit  in  which  the  University 

(a)  18  Vin,  Abr.  54.  tit.  Prohibition,  (M.  a)  pi.  6.,  citing  Ziarcht  153. 
(6)  2  Ld.  Ra^.  1105.  1115.  (^c)  5  A.  4;  £.  591. 

3s  3 
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and  yet  not  possess  the  power  of  staying  an  action  at  law.     2iew  Series. 
In  AldricKs  case  (a)  the  University  claimed  conusance,  1__ 


and  the  cause  was  remitted :  the  banishment  of  their  own  S.*^*  ?^^^5,®' 

The  Cbancellor 

member,  which  took  place  afterwards,  was  an  exercise  *«•  ^  OxFomi^ 
of  jurisdiction  which  it  is  unnecessary  to  dispute.  But 
in  this  case  the  University  gives  judgment  against  Taylor^ 
who  is  not  one  of  its  members,  that,  on  a  given  day,  he 
stop  all  proceedings  commenced  by  him  in  an  action  in 
the  Queen's  Bench.  The  university  court  cannot  visit 
as  a  contempt  the  exercise  of  the  common  law  right  to 
sue  in  this  CJourt  They  may  claim  conusance,  if  en- 
titled to  it :  but  the  proceedings  themselves  shew  that 
there  is  no  contempt 

Cur.  adv.  vuli^ 

Lord  Denman  C«  J.,  in  this  term  {June  7th},  deli- 
vered the  judgment  of  the  Court. 

This  is  an  application  for  a  prohibition  to  the  Chan- 
cellor  of  the  university  of  Oxford.  It  is  made  on 
the  ground  that  the  university  court  has  no  authority 
to  do  what  it  is  attempting  to  do:  and  we  are  of 
opinion  that  no  such  authority  is  shewn.  The  utmost 
extent  to  which  that  court  has  gone,  in  cases  of  suits  al- 
leged to  be  brought  in  derogation  of  its  rights,  has  been 
to  discommon,  that  is,  to  prevent  members  of  the  univer- 
sity from  exercising  certain  privileges.  Here  the  power 
is  claimed  to  mulct  in  costs  a  party  who  is  not  a 
member  of  the  University,  and  to  enforce  payment 
by  arrest;  a  proceeding,  in  effect,  differing  altogether  ' 
from  that  which  the  University  institutes  for  controlling 
members  of  its  own  body  and  preventing  them  from 

•    (a)  Ana,  p.  964.     And  29  Fin.  Ab.  11.  tit.  Universitif  (K.),  pL  13« 
See  IFelkt  w.  Trahemy  WiUes^  2SB.  UO.  ;i    • 

3s  4 
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thereof,  and  of  the  said  term,  according  to  the  writ,     New  Sena, 
whereof  defendant  afterwards,  and  within  a  reasonable  ' 


time  in  that  behalf,  to  wit  on  the  day  and  year  first  Mabok 
aforesaid,  had  notice ;  and  although  plaintiff  then  ten-  Faymtek. 
dered  and  offered  to  defendant  to  point  out  and  shew 
to  him  the  tenements,  and  to  accept  from  him  posses- 
sion  thereof  and  of  the  said  term;  and  although  a 
reasonable  time  for  defendant  to  execute  the  writ  long 
since  before  the  commencement  of  this  suit  elapsed : 
nevertheless  defendant,  not  regarding  his  duty  as  such 
sheriff,  but  wrongfully  intending  to  injure  &c.,  and  to 
delay  plaintiff  in,  and  prevent  him  from,  having  posses- 
sion of  the  tenements,  and  put  him  to  costs  and  ex- 
penses, did  not  nor  would,  within  the  said  reasonable 
time,  execute  the  writ  and  cause  the  said  John  Doe  or 
plaintiff  to  have  possession  of  the  tenements  or  of  the 
term;  and  wrongfully  and  unjustly,  and  in  breach  of 
his  duty  in  that  behalf,  delayed  the  execution  of  the 
writ  for  divers,  to  wit  five,  days  next  after  the  writ  was 
so  delivered  to  him :  whereby  plaintiff  hath  been  and  is 
injured,  and,  by  means  of  the  premises,  incurred  and 
was  put  to  great  costs  &&,  amounting  &c.,  in  and 
about,  by  himself  and  others,  performing  and  sojourn- 
ing in  divers  journeys  in  order  to  point  out  and  shew  to 
defendant  the  tenements,  and  to  accept  from  defendant 
the  possession  thereof,  under  the  writ,  and  otherwise  in 
and  about  the  preparing  and  making  ready  to  accept 
that  possession. 

Pleas.    1.  Not  guilty.     Issue  thereon. 

2.  That  plaintiff  did  not  sue  and  prosecute  &c.,  in 
manner  and  form  &c.     Issue  thereon. 

3.  That,  after  the  writ  had  been  delivered  to  defendant 
to  be  executed,  and  before  the  commencement  of  this 
suit,  and  before  the  effluxion  of  a  reasonable  time  for 
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Wherefore  defendant  did  not  execute  the  writ  and  did     ^ew  Semt. 

1841» 
delay  the  execution  thereof,  as  in  the  declaration   is  [___ 

mentioned,  as  he  lawfully  might  for  the  cause  afore-        Masof 

said.      Verification.      Replication,   De  injurifi.     Issue      Pathwb. 

thereon. 

4.  A  statement  of  substantially  the  same  Acts,  more 
shortly,  with  the  averment,  *<  by  means  of  which  said 
kst-mentioned  premises  the  judgment  and  writ  became 
and  were  null,  void,  and  of  none  effect:"  verification. 
Replication,  De  injuria.     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Mid" 
dlesex  sittings  after  Michaelmas  term  18S9,  it  was 
opened  for  the  plaintiff  that,  after  the  judgment,  writ  of 
possession,  and  warrant  were  obtained  in  the  original 
action  against  the  casual  ejector,  the  present  plaintiff 
(the  lessor  of  the  plaintiff  in  the  ejectment)  had  the  war- 
rant forwarded  to  the  sheriff's  officer.  The  premises 
were  at  Haslemere^  in  Surrey.  The  officer  received 
the  warrant  at  Guildfbrdj  on  the  8th  oi  Februaty  1889, 
and  was  requested  by  plaintiff  to  execute  it  immedi- 
ately. He  appointed  the  9th  of  Februaty  for  executing  - 
it.  On  that  day,  however,  he  reftised  to  do  so,  stating 
(as  was  the  fact)  that  the  sheriff  had  in  the  mean 
time  received  notice  from  the  landlord  that  the  judg- 
ment would  be  set  aside  for  irregularity.  A  summons 
so  to  set  the  writ  aside  was  obtained  on  the  same  day^ 
attendable  on  the  11th  of  February.  The  final  hearing 
of  the  summons  did  not  take  place  till  1 6th  Fdmutry^ 
when  the  writ  was  set  aside  by  an  order  of  Pa//^50fi  J., 
of  that  day,  but  not  for  irregularity,  the  landlord  being 
let  in  to  defend  on  paying  the  costs  to  be  taxed,  and 
pleading,  and  entering  into  the  consent  rule,  within  a 
week.     It  appeared  that  the  plaintiff  had  hired  some 
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Braham  {a)  an  attorney  and  his  client  were  both  held     New  Series, 

liable  in  trespass  for  an  illegal  imprisonment  at  the  '„ 

suit  of  the  client.  The  Court  is  to  determine  what  is  Mawk 
reasonable  time,  according  to  Com.  Dig.  Tempsy  (D) ;  but,  Patktm. 
according  to  Carlile  v.  Parkins  (6),  the  reasonableness  of 
delay  is  a  question  for  the  jury.  Here,  if  the  Court  will 
entertain  the  question  after  verdict,  they  will  hold  the 
time  not  to  have  been  unreasonable.  The  plaintiff 
cannot  complain  of  the  delay,  not  having  ruled  the 
sheriff  to  return  the  writ ;  Moreland  v.  Leigh  (c).  In 
Aireton  v.  Davis  {d)  the  sheriff  was  so  ruled.  The  action  ' 
is  not  maintainable  at  all  unless  the  plaintiff  has  suffered 
actual  damage ;  that  appears  from  the  judgment  of  the 
Court  of  Exchequer  in  Jacobs  v.  Humphrey  (e)j  and  from 
Bandellv.  Wheble{g).  Besides,  it  was  for  the  Master 
to  allow  or  disallow,  at  his  discretion,  the  costs  incurred 
up  to  the  setting  aside  of  the  judgment.  If  the  Master 
has  acted  erroneously,  the  proper  course  was  to  move 
to  review  the  taxation.  But  the  plaintiff  ought  not  to 
have  incurred  the  expense:  he  need  not  have  hired 
the  men  who  assisted  him :  the  execution  was  to  be  per- 
formed by  the  sheriff.  In  Sinclair  v.  Eldred{h)  it  was 
held  that  extra  costs  cannot  be  recovered  in  an  action 
for  a  malicious  arrest 

Kelly  contra.  It  may  be  true,  as  held  in  Codringion 
v.  Uoyd  (f ),  that,  where  process  is  set  aside  for  irregula- 
rity, a  party  who  has  executed  it  is  liable  in  trespass. 


(o)  S  Wilt.  368.  ^:  (6)  3  Siark.  N.  P.  C.  163. 

(c)  1  Stark,  N,  P.  C.  388.  (rf)  9  Bing,  740. 

(e)  2a  ^  M,  413.     S.  C.  4  Tyrwh.  272. 

(g)  10  J.  i  E.  719.  (A)  4  Taunt.  7. 

(t)  ^A,^E.  449. 
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judgment  for  irregularity.     Afterwards  the  judgment     New  Senn. 
was  set  aside,  not  for  irregularity,  but  upon  payment  of ' 


costs  by  the  landlord,  who  was  let  in  to  defend  by  a  Mason 
Judge's  order.  The  Master,  in  taxing  those  costs,  dis-  Patmtbr. 
allowed  the  expenses  of  the  plaintiff  in  trying  to  have 
the  writ  executed,  upon  the  very  ground  that  the  writ 
had  not  been  executed.  This  action  is  brought  prin- 
cipaUy  to  recover  those  costs  which  would  have  been 
allowed  if  the  sheriff  had  done  his  duty  and  executed 
the  writ  when  required. 

It  is  now  contended  for  the  sheriff  that  he  has  a  rea-i 
sonable  time  to  execute  every  writ.  No  doubt  he  has ; 
but  that  does  not  excuse  him  in  refusing  to  execute  a 
writ,  when  he  has  the  opportunity,  is  required  to  do  it, 
and  nothing  occurs  to  prevent  him.  ' 

Then  it  is  said  that  application  should  have  been 
made  for  the  Master  to  review  his  taxation  of  costs. 
But  such  application  could  not  have  succeeded ;  for  the 
writ  had  not  been  executed,  owing  to  the  sheriff's  mis- 
conduct. 

The  rule  asks  only  for  a  verdict  for  so  much  of  these 
costs  as  the  Master  shall  think  reasonable.  Perhaps 
the  loss  of  possession  for  a  few  days  might  also  entitle 
the  plaintiff  to  some  damages :  but  they  could  be  but 
trifling ;  and  no  leave  was  reserved  as  to  them. 

Rule  absolute* 
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the  Admiralty  Court,  to  shew  cause  why  a  prohibition      New  Series. 

should  not  issue,  prohibiting  the  Court  from  proceeding   ' 

in  the  suit.  ^*  P*"*« 

Uathc 

The  affidavits  in  answer  shewed  that  Rayne  had  ap- 
peared to  the  action  in  the  Admiralty  Court;  and  that 
the  Judge  had  been  fully  satisfied  of  the  insufficiency  of 
the  value  of  the  ship,  &c.,  to  pay  the  proceeds ;  and 
they  alleged  that  the  Court  had  authority  to  condemn 
Rayne  personally  by  reason  of  his  having  placed  himself 
within  the  jurisdiction.     In  this  term  (a), 

Cresswell  shewed  cause,  and  contended,  first,  that  a 
prohibition  ought  not  to  issue,  whatever  were  the  con- 
struction of  the  statute,  citing  Liord  Camden  v.  Home(b) : 
and,  secondly,  that  the  Court  of  Admiralty  had  decided 
rightly ;  and,  on  tliis  point,  he  referred  to  GaU  v. 
Laurie  [c)  and  the  case  of  the  Dundee  (//}. 

Sir  J.  CampbeUj  Attorney  General,  and  Sir  F.  Pol- 
locky  were  heard  in  support  of  the  rule. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  term  {June  7th),  de- 
livered the  judgment  of  the  Court. 

This  case  turns  entirely  upon  the  construction  to  be 
put  on  the  first  section  of  stat.  53  G.  3.  c.  159.,  which 
confines  the  liability  of  shipowners  to  ^^  answer  for  or 
make  good  any  loss  or  damage  arising  or  taking  place 
by  reason  of  any  act,  neglect,  matter  or  thing  done, 

(a)  Mai/  26th,  1841.  Before  Lord  Denman  C.  J.,  Patteton,  WiUiams, 
and  Coleridge  Js. 

(6)  In  K.  B.,  4  7.  R.  38S.  rever&ing  the  judgment  of  C.  P.  in  Home  w. 
Earl  CamtUn,  1  H.  Bl.  476.  Judgment  of  K.  B.  aflSrmed  in  Dom. 
Proc.  Home  r.  Earl  Camden,  2  H.  Bl  533 ;  S,C.  S  Br,  Pari.  C.  203. 

(r)  6  B.  i  C.  156.  164.  (d)  2  Hag.  Ad,  R,  137.     See  p.  MS. 
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THE    PRINCIPAL    MATTERS. 


ABATEMENT. 
Or  bar,  667.    Statute^  IV. 

ABUTTALS. 

In  trespass  quare  clausum  fregit;  de- 
claration setting  out  abuttals;  pleas. 
Not  guilty  and  Not  possessed ;  issues 
thereon;  the plaintifl^  tbough  he  will 
not  be  defeated  by  a  minute  variance 
in  one  of  several  particulars  in  the 
description  of  the  abuttals,  must  shew 
that  tne  close  in  which  the  trespass  was 
committed  is  faithfully  described  in 
substance  so  as  to  give  the  defendant 
full  information. 

This  rule  was  held  not  to  have  been 
complied  with,  where  the  locus  in  quo 
was  described  in  the  declaration  as 
abutting,  landwards  and  towards  the 
north,  in  parts  respectively,  on  five 
places  successively  named,  and  sea- 
wards on  low  water  mark,  and  it  ap- 
peared that  the  locus  in  quo  was  in 
contact  with  only  one  of  the  five  places 
named,  and  was  separated  from  the 
other  four,  which  lay  landwards  and 
towards  the  north,  by  a  strip  of  land, 
being  the  fifth  place  named.  Webber 
V.  Richards,  439. 

ACCEPTANCE. 

Of  goods  already  in  vendee's  bands.  902 
Stttiute,  VIII. 


ACCESS. 
Page  444.     Poor,  XV.  4. 

ACKNOWLEDGEMENT. 
Or  agreement,  127.    Stamp,  I. 

ACQUIESCENCE. 

L  1 .  In  proceeding  by  interested  justice, 
467.     Certiorari,  11. 

2.  Of  public  company,  271.    Statute^ 
LIX. 

II.  In    recriminatory  publications,  486. 
Libel. 

ACr  OF  BANKRUPTCY. 
Page  51.     Bankrupt, 

ACTION. 

I.  Form. 

1.  Trespass  or  case,  S.   Requests,  II.  1. 

2.  Assumpsit  or  debt,  850. 857.    Debt, 
L  1. 

II.  Transitory:  locality  when  limited  by 
statute,  667.     Statute,  IV. 

III.  Whether  it  lies  for  refusal  to  perform 
marriage  ceremony,  900.    Marriage,  I. 

IV.  Consolidation,  245.     Consolidation. 
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ACTIONEM  NON. 


APOTHECARY. 


ACTIONEM  NON. 
Page  496.     Plea,  II.  1. 

ADMIRALTY. 
Page  988.    Shipping,  II. 


ADMISSION. 

I.  In  particulars  of  demand,  S97,  400, 
403.     Patf  merit,  II. 

II.  To  copyhold  tenement,  352,    Copy- 
hoUL,  III.  3. 

III.  In  evidence.     Evidence,  II.  III. 


ADULTERY. 
Adulterine  bastardy,  444.    Poor,  XV.  4. 

AFFIDAVIT. 

I.  Impeachment  of  jurisdiction  on,  66. 
Certiorari,  III. 

II.  Distinction  between  an  affidavit  and  a 
deposition,  889.     Warrant,  III. 

III.  Exemptionfrom  stamp,  453.  Statute, 
XLVI. 

IV.  Single  affidavit  in  several  causes,  525. 
Execution^  III.  4. 

V.  Using  old  affidavits :  not  unless  rule 
drawn  up  on  reading  them,  314.  Man- 
damiu,  iV,  1. 

AGENT. 

I.  Liability  of  commissioners  for  act  of 
their  clerk,  18.    Bequests,  I.  2. 

II.  Sale  by  principal  to  agent:  accept* 
ance  of  goods  previously  in  agent's 
hand^i,  302.     Statute,  VIII. 

III.  Pleading. 

1.  Set  off  of  debt  due  from  vendor's 
factor,  197.     Pleading,  XIV,  1. 

2.  When  de  injuria  cannot  be  replied, 
197.     Pleading,  XIW.  I, 

AGREEMENT. 

I.  Or  lease,  506.  Landlord  and  Tenant, 
III.  1. 


II.  Or  acknowledgement,  127.   Stamp,!. 

III.  See  Contract. 

ALDERMAN. 
Page  878.    Statute,  XLIII.  2. 

ALTERATION. 
Page  130.  Poor,  I.  1.     522.     Bond,  IL 

AMBIGUITi'. 

I.  Patent,  424.     Contract,  III.  1. 

II.  In  specification,  938.     Patent, 

AMENDMENT. 

I.  Application  when  too  late,  519.    £!r- 
ecuiiony  III.  1. 

II.  Ofpostea,656.     Mandamus,  Xlh  2. 

III.  From  iudge*s  memory,  636.      Man- 
damus, All.  2. 

IV.  Of  variance  between  ca.  sa.  and  judg* 
ment,  after  return,  914.     Writ,  I.  1. 

AMOTION. 
For  misconduct,  751.    Statute,  XLIII.  4. 

APOTHECARY. 

In  an  action  to  recover  penalties 
under  stat.  55  G,3,  c.  194.  s.  20.,  for 
practising  as  an  apothecary  by  attend- 
ing, advising,  and  furnishing  medicines, 
without  certificate,  the  defence  was 
that  defendant  was  a  chemist  and  drug- 
gist, and  therefore  protected  by  sect.  28., 
which  enacts,  that  nothing  in  the  sta- 
tute shall  affect  the  business  of  a  che- 
mist and  druggist  in  **  the  buying 
preparing,  compounding,  dispensing, 
and  vending  dru^  medicines^*'  &&; 
but  all  persons  using,  or  who  shall  use, 
that  business  may  use,  exercise,  and 
carry  on  the  same  as  fully  and  amply  as 
the  same  was  used,  &c.  by  chemists 
and  druggists  before  the  passing  of  the 
act. 

Held,  that  defendant,  to  bring  him- 
self within  this  clause  (if  avauableJL 
was  bound  to  shew  by  evidence  that 
chemists  and  druggists  did  in  fact  at- 
tend, advise,    and    furnish  medidocs 


APPEAL. 
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before  the  statute  passed  —  and  a  ver- 
dict, found  for  the  defendant  on  the 
ground  that  no  evidence  had  been  given 
on  this  point  by  the  plaintiffs,  was  set 
aside  on  motion  for  a  new  trial. 

Held,  by  Patieson  J.,  and  semble,  per 
Coleridge  J.,  that  the  words  of  stat. 
55  G.5,  c,  194.  s,  28.,  do  not  exempt 
chemists  and  druggists  from  the  regu- 
lations imposed  by  the  act  on  persons 
intending  to  practise  as  apothecaries. 
Apothecaries*  Companj/  v.  Greenougk^ 
799. 

APPEAL. 

I.  Right  not  inferred,  325.  Poor,  XV.  3. 

II.  From  quarter  sessions  to  quarter  ses- 
sions, 325.     Poor,  XV.  3. 

III.  Estoppel    by   not    appealinc,    £21. 
Poor.  XVI.  "^        ^ 

IV.  Under  highway  act,  624.    Highwai/, 
IL  1. 

APPEARANCE. 
In  ejectment,  1.    Reg.  Gen. 

APPLICATION. 
What  is,  119.    Poor,  XV.  1. 

APPOINTMENT. 

Of  aldermen  who  are  to  go  out,  878. 
Statute,  XLIII.  2. 

APPORTIONMENT. 

or  rent,  after  destruction  by  fire,  4S1. 
Landlord  and  Tenant,  I.  2. 

APPREHENSION. 
Warrant  for,  889.     Warrant,  III.  i . 

APPRENTICE. 
Settlement,  252.    Poor,  XI.  1. 

ARBITRATION. 

I.  Revocation :  under  rule  of  court. 

By  order  of  nisi  prius,  all  matters  in 
difference  in  a  cause  were  submitted 


to  arbitration,  with  liberty  to  the  arbi- 
trator to  reserve  questions  for  the  opi- 
nion of  the  Court  on  certain  points  of 
law  which  had  been  raised  at  the  trial. 

Evidence  was  offered  before  him,  to 
which  the  defendant  objected.  The 
arbitrator  thought  the  objections 
weighty,  but  refused  to  decide  upon 
them,  and  declared  his  intention  to  re- 
ceive the  evidence,  stating  that  he 
should  raise  on  his  award  such  objec- 
tions to  it  as  appeared  to  him  on  con- 
sideration to  be  important,  but  he  de- 
clined pledging  himself  to  raise  any 
objection  in  particular.  Defendant, 
thereupon,  moved  the  Court  for  leave 
to  revoke  his  submission,  stating  that 
the  admission  of  the  evidence  would 
make  many  additional  meetings  neces- 
sary, and  cause  great  expense. 

Held,,  no  sufficient  ground  for  giving 
leave  (under  stat.  5  &  4  W.  4.  c.  42. 
#.  39.)  to  revoke  the  submission,  though 
the  objections  to  evidence  misht  be 
well  founded.  Scott  v.  Van  Sandau, 
102. 

II.  Powers  and  duty  of  arbitrator.  As 
to  raising  questions  for  court,  102. 
Antd,  I. 

III.  Hearing. 

Admission  of  evidence,  102.    Ant^,  I. 

IV.  Finality. 

1.  Effect  o{  leave  to  raise  questions, 
U)2.     Ante,  I. 

2.  Reserving  question  of  law  without 
authority. 

On  a  submission  to  arbitration,  not 
giving  power  to  raise  questions  at  law 
for  the  opinion  of  the  Court,  the  arbi- 
trators awarded  82/.  as  compensation 
for  damages ;  and  in  a  subsequent  part 
of  their  award  they  stated,  •*  for  the 
purpose  of  raising  the  question  for  the 
determination  of  the  Court,  in  case  it 
should  be  pleased  to  entertain  the 
same,"  that  they  awarded  the  82/.  on 
a  certain  principle,  which  they  ex- 
plained ;  but,  if  the  Court  should  think 
that  the  damages  ought  to  be  estimated 
on  another  principle,  which  they  like- 
wise stated,  then  they  awarded  a  com- 
pensation of  102/. 

On  motion  to  set  aside  the  award 

as   not  final,  held  that,  as  the  sum 

of  82/.  was  positively  awarded,   the 

hypothetical   adjudication   which   fol- 
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lowed  might  be  rejected  as  surplusage, 
and  the  award  sustained. 

Assuming  that  the  Court  could  no- 
tice the  quest'on  of  law,  qutere^  whe- 
ther, if  the  positive  adjucucation  had 
been  erroneous,  which  it  was  not,  the 
Court  could  have  sustained  the  hypo- 
thetical one,  or  must  have  set  aside  the 
award.  /»  re  Wright  and  the  Cram^ 
ford  Canal  Company^  98. 

3.  Omtsision  to  ascertain  a  collateral 


sum. 


By  a  deed  of  submission  to  arbitra* 
tion  between  R.  and  J.,  it  was  recited 
that  they  had  been  partners ;  that  J. 
had  deposited  with  C.  and  Co.,  bankers, 
certain  securities  for  such  sums  as  they 
had  advanced  or  might  advance  to  J.  as 
surety  for  R, ;  and  that  R.  being  in- 
debted to  the  bankers  in  4000/.,  J,  had 
mortgaged  to  them  securities  for  a  sum 
not  exceeding  5000/.;  that  R,  and  J.  had 
dissolved  partnership,  and  had  agreed 
to  refer  all  matters  in  difference  &c 
And  there  was  a  proviso  that,  if  the  ar- 
bitrators should  award  any  money  to 
be  paid  by  «/.  to  i?.,  they  should,  in 
their  award,  if  the  mortgage  were  still 
outstanding,  authorise  such  payment  to 
be  made  to  the  bankers  in  reduction 
of  the  mortgage  debts^  and  should  fur- 
ther award  that  R.  sHould,  at  a  time 
to  be  named  by  the  arbitrators,  pay 
into  the  bankers  such  a  sum  as  would 
be  sufficient  to  entitle  J,  to  have  the 
mortgage  discharged,  and  the  securities 
deposited  by  him  released. 

The  arbitrators,  by  their  award,  found 
that  5121/.  was  due  from  J,  to  J?.,  and 
the  mortgage  outstanding;  and  they  or- 
dered J,  to  pay  3121/.  on  certain  days, 
with  liberty  to  him  to  pay  it  into  the 
bankers,  as  above  stated.  They  also 
awarded  that,  within  one  month  from 
the  payment  of  the  3121/.,  R,  should 
pay  into  the  bankers  tuck  a  sum  as 
would  he  sufficient  to  entitle  J,  to  have 
the  mortgage  discharged,  and  the  secu- 
rities deposited  by  him  released.  It 
did  not  appear  by  the  award  what  that 
sum  would  be. 

Held«  that  the  award  was  not  final 
on  this  point,  and  therefore  was  bad. 
Hewitt  v.  Hewitt,  HO. 

V.  Surplusage,  98.    Ante,  IV.  2. 


ARGUMENTATIVENESS. 

In  return  to  mandamus,  366.     Corpora^ 
tion,  I. 


ARREST. 
Execution^ 


ASSAULT. 

Warrant  for  apprehension,  889. 
rant.  III.  1. 


irar^ 


ASSIGNEE. 

I.  Of  insolvent,  508.     Executiomy  II.  1. 
n.  Of  bankrupt.    Bankrupt. 
III.  Waste  by,  345.     Waste. 

ASSIGNMENT. 
Of  dower,  682.    Dower. 


ASSUMPSIT. 

I.  Indebitatus  count :  after  performances 
of  special  parts  and  conditions,  809. 
Contract,  III.  2. 

II.  Pica :  illegality,  414.     Pica,  III.- 

ATTACHMENT. 

Page  243.  Attorney^  IL  3.  616.  Mau' 
damns,  VIII.  8. 

ATTORNEY. 

L  Retainer  :  when  not  admitted  by  pay- 
ment into  court,  154.    Evidcnce,lU.3. 

II.  His  remedies. 

1.  By  action:  effect  of  part  payment 
into  Court,  154.     Evidence,  III.  5, 

2.  By  attachment:   election  to  aban- 
don, 243.    Pa/,  5. 

3.  By  order  to  pay. 

By  rule  of  Court,  the  costs  of  an  at- 
torney against  his  client  were  referred 
to  taxation  by  the  Master,  on  the  usual 
undertaking  to  pay  what  should  be 
found  due.  The  Master  having  made 
his  allocatur,  and  the  money  not  having 
been  paid,  the  Court  made  an  order 


AUTHORITY. 


BANKRUPT,  1.— III.  3.       989 


that  the  client  should  pay  tlie  money, 
but  that  the  attorney  snould  abandon 
his  right  to  move  for  an  attachment; 
the  purpose  of  applying  for  such  order 
being  that  the  attorney  might  become 
a  judgment  creditor  under  stat.  1  & 
2  Vici.  c.  110.  i.  18.  Neale  v.  Pos- 
Uethwaite,  243. 

III.  Taxation :  effect  o^^  243.  Ant'^,  II.  5. 

AUTHORITY. 

I.  Delegation  of,  726.    Seuiont^  III.  3. 
740.     Poor^  XIV.  1. 

II.  From  plaintiff,  197.   Pieading,  XIV.  1. 

BAD  FAITH. 
Page  868.     Bankrupt,  VI. 

BAIL. 
Page  464.     Certiorari^  IV. 

BANKRUPT. 

I.  Act  of  bankruptcy. 

1.  Absence  from   dwelling-house,  51. 
Pott,  2. 

2.  Evidence :  contemporaneous  declar- 
ations. 

In  an  action  by  the  assignees  of  a 
bankrupt  to  recover  property  of  the 
bankrupt,  a  letter  written  by  him  during 
his  absence  from  home,  stating  that  he 
was  absent  to  avoid  two  writs  that 
were  out  against  him,  is  admissible  evi- 
dence for  the  plaintiffs  of  an  act  of 
bankruptcy,  without  proof  that  there 
was  in  fact  any  writ  issued,  or  any 
pressure  of  creditors. 

In  order  to  make  the  declaration  of 
a  bankrupt  admissible  evidence  of  an 
act  of  bankruptcy,  it  is  not  essential 
that  the  declaration  and  act  should  be 
con  tem  poraneous. 

A  contract  under  seal  by  a  trader  to 
execute  certain  works  for  the  defendant 
contained  a  stipulation,  that  if  the  con- 
tractor should  become  bankrupt  or  in- 
solvent, or  should  from  any  other 
cause  (not  arising  from  the  act  of  the 
defendant)  be  prevented  from,  or  de- 
layed in,  proceeding  with  the  works,  it 
should  be  lawful  for  defendant  to  give 


a  notice  to  the  contractor  requiring 
him  to  proceed  regularly  with  them; 
and  in  case  the  contractor  should,  for  . 
seven  days  after  the  notice,  make  de- 
fault in  proceeding,  it  should  be  lawful 
for  defendant  to  employ  others  to  com- 
plete the  work  at  the  contractor's  ex- 
pense ;  and  that  all  advances  made  by 
defendant,  on  account,  before  such  de- 
fault, should  be  taken  as  full  payment 
for  all  the  work  done  by  the  contractor ; 
and  that  all  the  balance  due  to  him, 
and  all  tools  and  materials  then  de- 
livered for,  and  being  upon,  the  works, 
should,  upon  such  default,  become  the 
absolute  property  of  defendant;  and 
that  all  materials  brought  and  left  on 
the  works  by  the  contractor,  to  be 
permanently  used  on  or  about  the 
same,  should,  from  the  time  of  being 
so  brought  and  left,  be  considered  as 
the  property  of  defendant,  and  should 
not  be  removed  without  his  consent. 

The  contractor  having  made  default 
in  proceeding  with  the  work,  defend- 
ant, on  1 1th  April,  duly  served  him 
with  notice  to  proceed.  On  17th  April 
the  contractor  committed  an  act  of 
bankruptcy. 

Held,  that  the  defendant  could  not, 
on  19th  April,  take  possession  of  the 
tools  and  materials  left  by  the  bank- 
rupt upon  the  work  at  the  time  of  the 
bankruptcy;  because  the  title  of  the 
assignees  was  complete,  by  relation,  on 
the  17  th.  Rouch  v.  Great  Western 
Railway  Company,  51. 

II.  Debts    proveable :    guarantee,   935. 
Post,  V.  2. 

III.  1.  Relation,  51.     Ante,  I.  2. 

2.  Determination    of    contracts,    51. 
Anie,  I.  2. 

3.  Protection  of  dealings. 
Assumpsit  on  a  note  alleged  to  have 

been  made  by  defendant,  payable  to  W, 
or  bearer,  and  indorsed  bv  n,  to  plaiiA 
tiff.  Plea,  that,  before  fndorsing,  W. 
became  bankrupt,  whereupon  a  fiat 
issued  and  assignees  were  appointed, 
&c.,  by  reason  whereof  all  l^.'s  interest 
in  the  note  vested  in  the  assignees; 
and  that  the  indorsement  was  not  made, 
nor  had  the  plaintiff  any  interest  in  the 

,      note,  before  it  was  so  vested. 

{  Replication  (under  stat.  2  &  5  Fict. 

I      c.  29.  s,  1 .)  that  the  note  was  indorsed 

3  T  4 


990       BANKRUPT,  IV.— M. 


BILLS  OF  EXCHANGE,  L  1—5. 


by  W.  to  plaintiff,  and,  being  so  in- 
dorsed, was  D011&  fide  received  by  plain- 
tifr  before  the  fiat;  that  plaintifiP  had 
not,  at  the  times  of  indorsement  and 
receipt,  notice  of  any  act  of  bankruptcy 
committed  by  W,,  and  that  the  note 
was  not  indorsed  or  received  by  way  of 
fraudulent  preference.  Rejoinder,  that 
the  note  was  not  bonii  fide  received  by 
plaintiff  before  the  fiaC  in  manner  &c. 
Issue  thereon. 

IV.  had  indorsed  the  note  in  blank, 
and  delivered  it,  before  the  fiat,  to  his 
son,  who  delivered  it  to  plaintiff,  but 
this  last  delivery  was  not  before  the 
fiat.    No  mala  fides  appeared. 

Held,  that  the  issue,  by  its  terms, 
raised  the  question  whether  plaintiff 
had  personally  received  the  note  before  j 
the  fiat,  and  that,  he  not  proving  such 
receipt,  defendant  was  entitled  to  the 
verdict. 

Also,  that  the  issue  was  material ;  for 
that,  under  the  statute,  it  is  necessary 
to  shew  an  actual  bona  fide  receipt  of 
the  note  by  some  person  before  fiat ; 
and,  if  the  pleading  avers  such  a  receipt 
by  ^,  it  is  not  sulSkient  to  shew  that 
A,  received  the  note  bona  fide  after 
fiat,  but  that,  before  fiat,  it  was  in- 
dorsed in  blank  to  B,,  from  whom  A. 
received  it,  and  therefore  that  it  was 
constructively  indorsed  to  A.  before 
fiat.     Green  v.  Strtry  707. 

IV.  Liabilities  of  assignees;  waste,  545. 
jyoiie. 


V.  Certificate. 

1.  Illegal  inducement. 

In  order  to  induce  a  creditor  to  sign 
the  certificate  of  a  bankrupt.  A,  gave 
him  an  undertaking  that,  in  consider- 
ation that  the  creditor  would  sell  goods 
to  the  bankrupt,  he,  A.^  would  gua- 
rantee payment  to  a  certain  extent  at 
any  time  during  the  dealings  between 
him  and  the  bankrupt. 

Held,  that  the  guarantee  was  void 
by  sect.  125.  of  the  bankrupt  act, 
6  G,  4.  c.  16.     Uankey  v.  CM,  4S0. 

3.  Debts  barred :  contingent  debts.        \ 

Plaintiffs,  having  taken  B.  in  execu-  j 
tion  for  a  debt,  discharged  him  upon 
the  following  undertaking  of  defendant : 
"  In  consideration  of  your  discharging 
B,  out  of  custody,  I  undertake  that  he 
shall  pay  the  debt  due  to  you  by  four 


half-yearly  instalments,"  Slc.  i  HeM, 
that  the  plaintiff  might  have  proved 
the  unpaid  instalments  under  a  fiat  in 
bankruptcy  agdnst  defendant,  and  that 
defendant's  certificate  was  therefore  a 
bar  to  an  action  upon  the  contract  for 
instalments  becoming  dae  since  hb 
bankruptcy.    Lane  v.  Bwrghart^  933. 

VI.  Bankrupt's  interest  in  the  estate. 
Where  judgment  has  been  entered 
up  and  execution  issued  on  a  warrant 
of  attorney,  bat|  a  fiat  in  bankruptcy 
has  issued  against  the  defendant,  and 
is  still  in  operation,  he  is  not  therefore 
disqualified  by  want  of  interest  from 
moving  to  set  aside  the  execution  on 
the  ground  of  bad  faith,  though  the 
debt,  warrant,  and  judgment  are  un- 
impeached.     Pinches  v.  Harvey^  868. 

BARON  AND  FEME. 

I.  Opportunities  of  intercourse :    wife's 
evidence,  444.    Poor,  XV.  4. 

n.  Effect  of  husband's  conveyance,  dower 
not  barred,  682.    Dower. 

III.  Waste  by  husband's  assignees,  545. 
Waste. 

IV.  Obligation    to    maintain    wife,  747. 
Vagrant, 


BASTARD. 

POWy  XV. 

BILL  OF  PARTICULARS. 
Particulars  of  Demand. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY  NOTES. 

I.  Contract  generally. 

1.  What  is  parcel    of  contract,  43. 
Post^  IV.  2. 

2.  By  what  lex  loci  governed,  43,   Post, 

X  V  *  jt» 

3.  What  is  a  foreign  bUL  45.  Post. 
IV.  2. 

4.  How  fiu*  affected  by  subsequent  dis- 
solution of  partnership,  .349.  Por/, 
n.  1. 

5.  Effect  of  payment  in,  796.  Pffy- 
mcntj  II.  3. 


BILLS  OF  EXCHANGE,  II.-rVL  3. 
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XL  Indonement. 

1.  By  partner  after  dissolution. 

To  an  action  by  indorsee  on  a  bill 
drawn  by  defendants  J,  and  j9.,  as 
partners,  payable  to  their  own  order, 
and  indorsed  by  them,  defendant  B. 
pleaded  that  the  bill  was  indorsed  by 
A.  to  plaintiflT,  in  the  partnership  name, 
alter  a  dissolution  of  the  partnership, 
without  the  privity  or  consent  and  m 
fraud  of  defendant  B,j  and  for  A*s  pri- 
vate purposes  ;  and  that  plaintiff  knew 
of  the  aissolution  at  the  time  of  the 
indorsement : 

Held,  after  verdict  for  defendant, 
that  the  plea  was  bad  for  not  shewing 
that  the  plaintiff  had  colluded  with  A., 
or  was  privy  to  the  fraud.  LewU  v. 
Reiliy,  349. 

2.  In  blank,  how  treated  in  pleading, 
498.    Pott,  VL  3. 

3.  In  blank  before  fiat,  707.     Bank' 
rupt^  III.  3. 

IH.  1.  Holder:  title  under,  49R.    Pott, 
VL5. 

2.  Innocent  of  stolen  bill,  Arboum  v. 
Anderiofif  504. 

JV.  Notice  of  dishonour. 

1.  Parcel  of  contract,  45.     Pott,  2. 

2.  According  to  what  law. 

In  an  action  by  indorsee  against  the 
payee  and  indorserof  abill  ofexchange 
drawn  in  England  on,  and  accepted 
by,  a  French  house,  both  plaintiff*  and 
defendant  being  domiciled  in  England; 

Held,  that  due  notice  of  the  dis- 
honour by  the  acceptor  was  parcel  of 
the  contract ;  that  tne  bill,  bemg  made 
payable  by  tlie  acceptor  abroad,  was  a 
foreign  bill,  and  the  lex  loci  contractus 
must  therefore  prevail,  and  that  it  was 
sufficient  for  plaintiff  to  shew  that  he 
had  given  defendant  such  notice  of  the 
dishonour  and  protest  as  was  required 
by  the  law  of  France.  Rothschild  v. 
Currie,  43. 

3.  Due  diligence,  43.    Ante,  2. 

4.  From  what  inferred. 

In  assumpsit  against  drawer  and  in- 
dorser  of  a  bill  of  exchange,  the  issue 
being  whether  or  not  defendant  had 
received  notice  of  dishonour,  a  de- 
claration by  him  to  a-  party  (not  the 
holder),  that  he  should  pay  the  bill, 


and  should  not  avail  himself  of  the  in- 
formality of  notice,  is  evidence  from 
which  a  jury  may  infer  that  defendant 
had  due  notice.  Braumell  v.  Bonney, 
39. 

5.  From  what  inferred. 

In  an  action  by  second  indorsee 
against  drawer  of  a  bill  of  exchange, 
the  issue  being  whether  defendant  had 
had  notice  of  dishonour,  evidence  was 
given  for  the  plaintiff,  that,  on  the  day 
after  the  dishonour,  he  wrote  and  sent 
a  letter  to  defendant  (an  attorney) 
which  was  put  into  the  letter-box  at 
defendant's  office,  the  office  being 
closed ;  that  notice  had  been  served  on 
defendant  to  produce  a  letter  dated 
and  sent  to  him  on  the  above  day,  con- 
taining notice  of  the  bill  being  dis- 
honoured, which  letter  defendant  did 
not  produce  at  the  trial;  and  that, 
after  the  letter  supposed  to  contain  the 
notice  of  dishonour  was  delivered,  the 
defendant  told  plaintiff's  attorney  (in 
answer  to  a  threat  of  legal  proceed- 
ings) that  the  bill  had  not  been  pre* 
sented  in  time,  not  saying  anything  as 
to  notice  of  dishonour. 

Held  evidence,  to  so  to  the  jury,  of 
a  regular  notice  of  cushonour.  Cur- 
lewit  V.  Corfield,  614. 

6.  Want  of,  when  not  avulable,  796. 
Payment,  II.  3. 

V.  Protest :  registration,  in  France,  43. 
Ant^,  IV.  2. 

VI.  Pleading. 

1 .  Plea  of  fraudulent  indorsement  bad 
for  not  shewing  plaintiff's  privity, 
349.     Anil,  II.  1. 

2.  Plea  of  want  of  consideration,  not 
shewing  that  plaintiff  gave  none,  498. 
Post,  3. 

3.  Replication  shewing  title  under  a 
bona  fide  receipt  from  holder. 

Assumosit  by  indorsee  against  ac- 
ceptor of^a  bill  of  exchange  alleged  to 
have  been  indorsed  by  A.,  the  drawer, 
to  AT,  and  by  M.  to  plaintiff. 

Plea,  that  the  bill  was,  for  the  ac- 
commodation and  at  the  request  of  Jl/., 
and  without  any  consideration  or  value, 
drawn  and  indorsed  by  JZ,  and  ac- 
cepted by  defendant,  and  that  there 
never  was  any  consideration  or  value 
for  the  drawing  or  indorsing  by  R.  or 
the  accepting  by  defendants  or  for  either 
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of  thenn  ptLjiaf  the  bill,  or  for  If.  in-        wbcrdiy  the  bond  wm  widL    The  plei 
daniag  or  fmpog.  did  not  allege  m  whm  www  the 


RcpUcttKNi,  that  the  bill   wai  m-        tioo  wat  naide, 
dorwd  by  ^.  in  blank,  and  that,  after-        wndng. 
wards,  mod  before  the  bill  wa*  <hie;  Udd  bad,  oo  iVMiifiii  to  the  repB- 


Tiz.  oo  &c^  if.  and  B^  who  then  mp-  catioii.     Hmrdeu  ▼.  CBflam,  522. 

pemrtd  to  Ir,  amd  wkom  plmmttf  then 

beBeved  tohe^the  Uufml  holders  a  the 

6dt  amd  emOided  thereto,  detivefcd  the  BOOKS. 

fame  to  plaintiff  for  a  gocxl  coouder-  qt  --.i^  ^^^_^_      ^^^    ^.. 

atioo,  and  for  Talue,  tiz.  for  the  amount  i  jii  ijvoE^'  ^       ^ 

of  the  mid  bUl,and  plaintiff  then  re-  *-*"-*-»^  »^     imapeetmm. 

oeived  the  same  for  soch  gEood  coo- 

flderatioo,  and  without  notice  of  the  BOROUGH  RATE. 

premisei  in  the  plea  mentiooea. 

Held,  oo  speoal  demurrer,  that  the    ^t^  «!«•    M^dmmmt^YIU.  f. 
replicatioo  made  out  sufficient  title  in 

thepfadntiC  if  it  shewed  that  he  re-  tM-.i-vrkAov 

ceived  the  ImU  bona  fide  from  persons  BUL.NUAKY. 

who  were  the  holder*,  nothing  to  the    Of  boroagh,  T82.     Vmrmmer,  L  2. 
contrary  appearing;  and  that  the  re- 
plication did,  in  effisct,  shew  such  a 

receipt  from  the  holders,  and  was  well  BUILDING  CONTRACT, 

enoucfa    pleaded,   in    confetfion    and 

avoiiknce.    Qucre,  whether  the  plea    "B^  ^l-    Bmmkrwpi,  L  2. 
was  good,  as  it  did  not  shew  that  the 

wUudi^  cave  no  fon tidfration .     Per  ^ 

Witifdmmm  J.,  it  was  bad  on  spedal,  BURGESS  ROLL, 

and,  sr»6^,  on  genml,  demurrer :  p^_  453.    StmtmU^  XL\T. 

On  argument  of  a  demurrer,  the 
paper  books  most  state  the  points  in- 
tended to  be  made  on  each  side.    The  CALLS. 
partT  whose  pleading  is  demurred  to              .       - 

caniM>t  argue  that  a  prior  pleading  of    L  Acttoo  for,  256,   2T1.     SimimU,  LUL 
the  opposite  party  is  bad,  unless  his        L*^-    *®^-    /a»p«<w«. 
paper  book  states  the  point :  although    n^  Mandamss  to  ■mkc,  2SS.     If— f> 
the  objection  would   be  available  00        mwt.  III.  2. 
general  demurrer.     Arhomm  v.  Amder^ 
joB,49S. 

CAMBRIDGE  UNU'ERSITY. 

BOXA  FIDES.  p^  593.    PrMbitiom,  L 

Of  holder  of  bill,  49S.    B\JU,  VI.  3. 

CANAL. 

BO^^-  Compensation  to  mmc*.      /a  nr  Wn^t 

L  Joint  and  sereral :  consolidation,  245.        •^  ^^  Lromfoed  Camml  Compmmj,  fr?. 


II.  P!eadii«:  alteration  of  condition.  CASE. 

Declaration  against  suretj  on  a  bond  I.  1.  Where  plaintiff  cootrfimtorr  to  the 
for  securing  a  loan  of  roooer.     Plea  injtsnr,  29.     XrgBgenotg  L  1. 
that,afierthe  making  and  sea^of  the        2.  \\Ti^  plabtiff's  tenant   cootribD- 
bond,  a  material  ad;iition  w»  made  to            jq^v  to  tieiojurr,  T€6.  IT^rmmr. 
the  condition  by  p!a2ntii!I  without  de- 
fendant's koomledre,  namdy,  that  the  ^*  ^'  ^"  reipect  of  wnAe,  545.     Wa$te, 
givinc  day  of  paymrn:  to  the  principal        2.  For  false  retnm   to  a  mandamcs 
sbouTd    not    diichar^    the    sureties ;            656.     Hmmdewtutt  Xll.  2. 


CERTAINTY. 


CERTIORARI. 
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3.  For    not  cleansing  a  watercourse, 
766.     Watercoune, 

4.  For  disturbance  of  freeman's  right 
of  common,  782.     VarittncCf  I.  2. 

5.  For  disturbance  of  way,  792.    Varv' 
ance,  I.  5. 

6.  For   refusal  to    perform   marriage 
ceremony,  900.    Marriage ^  I. 

III.  Special  case.  Poor,  XIII.  919.  Htgh" 
way,  I. 

CERTAINTY. 

I.  In  award,  1 10.    Arbitraiion^  IV.  3. 

II.  In   return  to  mandamus,  3G6.     Cor* 
poration^  I. 

III.  In  warrant  for  apprehension,  889. 
Warrant,  III.  1. 

IV.  In  demand  of  heriots.  776.     Trover, 
II. 

CERTIFICATE. 
I.  Judge's. 

1.  Under  1  fV,  4.  c.7.  t,  2.,  699.    Reg, 
(ren, 

2.  For  special  jury,  amending;  record 
by,  636,  647.     Afandamut,  XII.  2. 

■II.  For  diversion  of  highway,  919.  High' 
way,  I. 

IIL  Bankrupt's,  490.  933.    Bankrupt,  V. 

IV.  Scrip,  271.     Statute,  LIX. 

CERTIORARI. 

I.  In  particular  cases. 

1.  To  remove  conviction  or  order  of 
justices,  66.     Post,  III. 

2.  To  remove  indictment,  464.    Post, 
IV. 

3.  On  appeal  against  diversion  of  road, 
9 1 9.     Highway,  I. 

II.  Clause  taking  away :  mal versa tioi). 

A  paving  act  (l  &  2  (r.  4.  r.  cxxi., 
local  and  personal,  public)  empowered 
commissioners  to  lay  rates,  giving  to 
parties  grieved  an  appeal  at  the  quarter 
sessions,  whose  order  was  to  be  final ; 
and  no  order,  rate,  &c.  was  to  be  re- 
moved by  certiortri. 


On  appeal  against  a  rate,  the  re- 
spondents objected  to  the  admission 
of  certain  evidence :  the  sessions,  by  a 
majority  of  eleven  magistrates  to  eight, 
held  the  evidence  admissible;  three  of 
the  eleven  magistrates  were  partners 
in  a  company  to  which  belonged  cer- 
tain premises  assessed  to  the  rate  in 
the  name  of  the  occupier. 

The  sessions  quashed  the  rate. 

Held,  that  a  question  in  the  cause 
having  been  decided  by  a  Court  im- 
properly constituted,  on  account  of 
the  interest  of  the  three  magistrates, 
the  clause  prohibiting  certiorari  did 
not  operate;  and  this  Court  had  the 
order  of  sessions  brought  up  by  cer- 
tiorari, and  quashed  it  on  affidavit,  of 
the  above  facts.  Although  the  affida- 
vits did  not  satisfy  the  Court  that  the 
magistrates  had  acted  partially. 

But  if  a  party  to  the  appeal,  know- 
ing of  the  interest,  expressly  or  im- 
pliedly assent  to  the  interested  magis- 
trate acting,  such  party  cannot  after- 
wards make  the  objection.    Hegina  v. 

Cheltenham  Commiuioners,  467. 

« 

III.  What  may  be  shewn  by  affidavit. 

When  a  conviction  or  order  of  jus- 
tices is  returned  to  this  Court,  and  the 
proceedings  are  regular  in  form  and  in 
practice,  and  the  case  one  over  which 
the  justices  had  jurisdiction,  the  Court 
will  not  hear  affidavits  impeaching  their 
decision  on  the  facts,  nor,  if  they  re» 
turn  the  evidence,  will  it  review  their 
judgment  thereupon. 

The  test  of  jurisdiction  under  the 
rule  is,  whether  or  not  the  justices  had 
power  to  enter  upon  the  mquiry,  not 
whether  their  conclusion,  in  the  course 
of  it,  were  true  or  false. 

It  may  be  shewn  by  affidavit  that 
they  had  no  authority  to  commence 
an  inquiry,  inasmuch  as  the  question 
brought  before  them  was  not  one  to 
which  their  jurisdiction  extended ;  and 
this,  although,  by  mis-statement,  they 
have  made  the  proceedings,  on  the 
face  of  them,  regular. 

Where  an  order  of  justices  for  de- 
livering up  a  house  to  parish  officers 
under  stat.  59.  G.  3.  c.  12.  u,  24,  25. 
was  correct  in  form,  and  made  on  a 
proper  information,  summons,  and 
.  hearing,  the  Court  (on  certiorari)  re- 
fused to  inquire  into  the  reasonable- 
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CHAPLAIN. 


COMPENSATION. 


nets  of  their  judgment,  either  on 
affidavit,  or  on  the  evidence  returned 
with  the  proceedings;  although  the 
act  gives  no  appeal  against  such  order. 
Regiua  v.  BoUon^  66. 

IV.  Costs :  of  prosecutor  after  removal 
by  defendant. 

Where  defendant  removes  an  indict- 
ment into  B.  R.  by  certiorari, and  rec<^- 
niiances  are  entered  into,  under  stats. 
S&6  W.i  M,c.  11.  1.2.,  8&9  W.3. 
c.  35.  s,  1.,  and  5&C  W.4.c,  33,  t.  2., 
conditioned  only  for  the  defendant's 
appearing,  pleading,  and  trying  at  hb 
own  expense,  and  the  defendant  is  con- 
victed, such  recognizances  will  be  es- 
treated for  nonpayment  of  the  costs  of 
the  prosecution  under  stat.  5  &  6  IV. 
4"  M.  c.  11.  4,3.,  though  the  conditions 
expressed  in  the  recognizances  be  per- 
formed.    Regina  v.  Hatodon^  464. 

CHAPLAIN. 
Of  poor  law  union,  150.    Poor,  I.  1. 


CHARTERPARTY. 
Ptage  870.     Slnppmg^  I.  1. 

CHEMIST. 
Page  799.     Apothecary. 

CHURCH.* 

I.  Faculty  for  privileges  in,  593.    Pro- 
hibUion;  I. 

II.  Marriage  service,  900.     Marriage,  I. 

CHURCH  RATE. 

Complunt  by  one  churchwarden. 

Under  stat.  53  G.  3.  c.  127.  *.  7., 
which  enables  justices  of  the  peace  to 
adjudicate  on  charges  of  nonpayment 
of  church  rate,  **  upon  the  complaint 
of  any  churchwarden  or  churchwardent" 
**  who  ought  to  receive  and  collect  the 
same,'*  the  justices  may  act  upon  the 
complaint  ofone  churchwarden,  though 
in  a  parish  having  ten.  Regina  v. 
FetUon^  480. 


CHURCHWARDEN. 

When    one   of  several  may   act,    480. 
Church  rale. 

CLERK. 
Page  3.  18.    Requests, 

CLERGYMAN. 

Refusal  to  perform  marriage  ceremony, 
900.     Marriage,  I. 

COGNIZANCE. 
Punishment  for  neglect,  952.     Oxford. 

COLLEGE. 

Htle  to  presentation,  316.  n.     Mamda* 
mtu,  X. 

COLLUSION. 
When  it  must  be  allied,  349.  BiUs,  II.  I . 

COMMENCEMENT. 
Of  plea,  496.    Plea,  IL  1. 

COMMISSIONERS. 

I.  Of  woods  and  forests,  353.     Copyhoid, 
in.  2. 

II.  Poor  law,  13a     Poor,  I.  1. 

III.  Of  court  of  requests,  3.  18.     Re- 
quests. 

COMMON. 

Case  for  disturbance :  claim  as  freemen, 
782.     Variance,  I.  2. 

COMPANY. 
Public.    Public  company. 

COMPENSATION. 

I.  In  canal  cases,  98.    Arbiiration,  IV,  2. 

II.  For  municipal  ofiBce,  751.     Statute, 
XLin.  4.    616.     Mandamus,  VIIL  8. 


COMPETENCY. 


CONSTRUCTION,  I.-II.  18.    995 


COMPETENCY. 


Witnest. 


COMPROMISE.     ' 
Effect  as  to  costs,  333.    Costt,  TV, 

CONCILIUM. 
Practice  on,  352.    Copi^hold,  III.  2. 

CONCLUSION, 
or  plea,  496.    PAffl,  IL  1. 

CONCURRENT  ACT. 
Page  809.     Contract,  III.  2. 

CONDITION. 

I.  Precedent  or  concurrent,  809.    Coti' 
tracts  III.  2. 

II.  Indebitatus  count  after  performance, 
809.    Contract,  III.  2. 

CONDUCT. 
Inference  from,  814.    BUIs,  IV.  5. 

CONFLICT  OF  LAWS. 
Notice  of  dishonour,  43.    BillSf  IV.  2. 

CONSENT  RULE. 
Page  700.     Ejectment,  III.  2. 

CONSIDERATION. 
Pleading,  498.    Bills,  VI.  S. 

CONSOLIDATION. 

Of  actions  on  a  bond. 

Three  actions  were  brought  against 
three  oblieors  of  a  joint  and  several 
bond,  conditioned  for  the  good  beha- 
viour of  the  manager  of  a  joint  stock 
banking  company.  After  the  declara^ 
tions  were  delivered,  the  Court,  on 


motion  by  the  defendants,  ordered  that, 
the  plaintiff  proceeding  in  whichever 
of  the  actions  he  should  select,  pro- 
ceedings in  the  other  two  shoula  be 
stayed  till  the  first  was  tried,  defend- 
ants undertaking  to  be  bound  by  the 
event  of  the  cause  first  tried;  but 
plaintiff,  after  such  trial  to  be  at  li- 
berty, if  disposed,  to  proceed  in  the 
other  two.    Anderson  v.  Towgood^  145. 


CONSTRUCTION. 

I.  General  principles. 

Usage  of  trade,  in  construction  of 
patent  ambiguity  in  written  contract, 
424.     Contract,  IIL  1. 

IL  Of  statutes. 

1 .  Not  restrained  by  title,  674.    Poor, 

2.  Of  enactment  repugnant  in  itself, 
919.     Highway,!. 

3.  Enlarged,  411.     Witness,  I.  1.  455. 
Statute,  XLVI. 

4.  Not  literal,  185.     Poor,  II. 

5.  Not  against   express   words,  878. 
Statute,  XLIII.  2. 

6.  Not  by  cuttingout  words,  525.  Poor, 
XV.  5. 

7.  Contrary  to  probable  intention,  558, 
588.    Poor,  V.  3. 

8.  By  implication,  130.     Poor,  I.  1. 

9.  Not    implying     exceptions,     294. 
Spirits. 

10.  According  to  invariable  practice, 
464.     Certiorari,  IV. 

11.  Ejusdem   generis,  832.      Statute^ 
LXII. 

12.  Not  merelv  ejusdem  generis,  490. 
Bankrupt,  V.  1. 

13.  Reddendo   singula    singulis,   726. 
Sessions,  III.  3. 

14.  Declaratory  as  to  a  dass.  Barrack 
V.  Newton,  533. 

15.  Singular  or  plural,  in  the  alterna- 
tive, 480.     Church  rate, 

16.  Singular  so  as  to  include  plural, 
428.     Poor,  XII. 

17.  Merely  changing  punishment,  143. 
Warrant,  IV. 

18.  What  is  a  "thins  done"  under, 
660.     Mandamus,  Ail.  4. 
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19.  Bargsios  between  indiTidiials  bdcI 
public,  558,  588.     Poor,  V.  5. 

30.  Of  incorporated  pronsions,  656. 

3famdamuM,  XII.  2. 
21.  Not  repealed  bj  implication,  636. 

3fandanuu^  XII.  S. 

III.  Particolar  words  and  phrases. 

I.  ^  Actually  recdve,"  50S.  SUUmU, 
VUI. 

S.  "  Any  order  made  under  the  pro> 
visions  of  this  act,*  395,  Poor, 
XV.  3. 

5.  "  Any  two  justices,"  143.  War- 
ramt,  IV. 

4.  **  Apothecar}',**  799.    Apoikeemry. 

5.  •*  Application,"  1 19.    Poor,  XV.  1. 

6.  "  As  if  this  act  had  not  been  made," 
325.     Poor,  XV.  3. 

7.  "Chemist  and  druggist,"  799. 
Apoikecary. 

8.  «  Continue,"  7 12.    POol. 

9.  •*  Current  year,"  806.  Koiiee,U.  5. 

10.  ^  The  titles  to  which,  derived  under 
such  sales,"  84.    Land  Tax. 

II.  "Dispense,"  799.  Apothecary. 

12.  "  Estate,"  229.    Devue,  II. 

13.  Act  done  "in  execution"  of 
powers,  660.     Mandamus,  XII.  4. 

14.  "Family,"  747.     Vagrant, 

15.  *'  Free  of  legacies  and  mortgages," 
229.     Ihviie,  II. 

16.  "Have  subscribed,"  271.  Siattde, 
LIX. 

17.  "  Hearing,"  1 19.    Poor,  XV.  1. 

18.  «^  Immediately,"  878.  SUUute, 
XLIII.  2. 

1 9.  "  Inhabitant,"  411.     Witneu,  1. 1 . 

20.  Distinction  between  "  introduced  " 
and  "  established."  Gibson  v.  Kirk^ 
85S. 

21.  "  Leading,"  792.     Variance,  1. 5. 

22.  "  Mistake  or  inadvertence,"  84. 
Land  tax. 

25.  "Month,"  247.     Poor,  IX.  1. 

24.  "  Offence,"  726.    Sessions,  III.  3. 

25.  "Officer,"  130.     Poor,  1. 1. 

26.  "Or,"  919.     Highway,  I. 


97.  "Squares,  streets,  laoes,  Ac.,  and 
piaces,**  838.    Siaimie,  LSJL 

28.  "  Whose  claim  shall  have 
jected,"  453.     Statmte^  XLVL 

29.  "  Running  days,"  87a 
I.  1. 

30.  "  Betting  on  the  side  of  aoch  as 
skaU  or  do  pby,"  631.     Wager. 

31.  "  Upon  each  payment,"  809.  Cos- 
tract,  III.  2. 

CONTEMPT. 
P&ge  616.     Mandamus,  VIIL  8. 

CONTRACT. 

I.  Generally. 

1.  Disdnetion  between  pared  of  con- 
tract, and  incident  to  remedy,  43. 
BiHs,  JV.  2. 

2.  By  what  lex  lod  governed,  45. 
BiOs,  IV.  2. 

3*  Time  when  not  of  the  eiience,  389. 
Vendors,  III. 

4.  Necessary  mutuality,' 127.  Stamp,h 

5.  Oauses  for  dissolution  on  de&ult, 
51.     Bankrupt,  L9. 

II.  Stamp,  127.    5:^11^,  I. 

III.  Construction. 

1.  By  usage  of  trade. 

Declaration  stated  that  defendant 
had  sold  plaintiff  eighteen  pockets  of 
Kent  hops  at  the  price  of  St.  per  cwL, 
but  fiiiled  to  deliver  according  to  pro- 
mise. Issue  being  joined  on  non  assump- 
sit, it  appeared  that  the  contract  was  m 
writing,  as  follows:  Sold  eighteen  pockets 
Kent  hops,  at  lOOt.,  and  that  a  pocket 
contained  more  thain  a  cwt. 

Held,  that  evidence  might  be  given  to 
shew  that,  by  usage  of  the  hop  trade,  a 
contract  so  worded  was  understood  to 
mean  5/.  per  cwt.  Spicer  v.  Gooprr, 
424. 

2.  Condition  precedent  or  concurrent. 

Agreement  as  follows :  '*  I  acknow- 
ledge having  received  of  P.  eighty 
shares  in  the  Commercial  Inland  Navi- 
gation Company ;  and  whereas  I  have 
this  day  lent  the  said  P.  200^,  it  is 
hereby  agreed  that  the  said  shares  shall 
remain  as  a  security  for  the  above  sum : 
and  I  further  agree  to  give  P.  twenty- 
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one  daTi'  notice  in  writing  before  I 
proceed  to  compel  him  to  pay  the 
money  advanced,  or  any  portion 
thereof;  and  that  upon  each  payment 
a  proportionate  amount  of  the  shares 
shall  be  given  up  and  transferred  to 
him  or  to  his  order."  Signed  by  the 
lender  and  P. 

Held,  that  the  lender,  after  twenty- 
one  days'  notice,might  bring  indebitatus 
assumpsit  for  the  money  lent,  the  re- 
turn of  shares  not  being  a  condition  to 
be  performed  before  or  concurrently 
with  the  payment.  Scott  v.  Parker, 
809. 

5.  Original  promise  or  guarantee,  935. 
JSaiSsrupty  V.  2. 

IV.  Breach  by  plainti^  when  an  answer, 
870.     Shipping,  I.  1. 

y.  Pleading. 

1 .  Illegality,  4 1 4.    Plea,  III. 

2.  Variance  by  reason  of  iraud.  Hankey 
V.  CM,  493. 

5.  Indebitatus  count,  when  sufficient, 
809.     Ant^,  III.  2. 


CONVERSION. 
Page  776.     Trover,  II. 

CONVICTION. 

I.  Grenerally. 

1.  Must  shew  jurisdiction,  143.  War* 
rani,  IV. 

2.  Jurisdiction  how  inquirable,  66. 
Certiorari,  III. 

3.  Place  of  offence,  143.   Warrant,  IV. 

4.  Need  not  shew  preliminary  consent, 
when  that  is  not  mentioned  by  sta- 
tutory form,  712.    PHot, 

5.  Must  shew  defendant's  knowledge, 
712.    Pilot. 

6.  Omission  of  word  in  reciting  title 
of  act,  747.    Vagrant, 

.  7.  When  unnecessary  to  shew  mode 
of  proof,  747.     VagratU, 

8.  Up  to  what  time  a  more  formal  con- 
viction can  be  drawn  up,  712.  Pilot. 
See  also  Sellwood  v.  Mount,  726. 

9.  Constructive  averment  in,  747.  Fa- 
grant. 

10.  When  not  the  proper  mode  of  en- 


forcing an  order  of  sessions,  726. 
Sessions,  III.  3. 

II.  In  particular  cases. 

1.  For  being  found  on  board  a  vessel 
infringing  the  customs  laws,  143. 
Warrant,  IV. 

2.  For  continuing  in  charge  of  a  ship 
after  a  licensed  pilot  has  ofiered  to 
take  charge,  712.     Pilot. 

S.  For^  vagrancy  in  not  maintaining 
famify,  747.     Vagrant. 


COPYHOLD. 

I.  Homage :  whose  death  they  may  pre- 
sent, 682,  687.     Dower. 

II.  Crown  manors,  352.    Post^  III.  2. 

III.  Mandamus  to  admit  tenant. 

1.  A  mandamus  will  not  be  granted, 
commanding  the  steward  of  a  manor 
to  accept  a  surrender  into  the  hands 
of  the  lord  according  to  the  custom, 
unless  the  lord  be  made  party  to  the 
rule.     Regina  v.  Evans,  355.  n. 

2.  A  mandamus  to  admit  to  a  copy- 
hold tenement  must  be  directed  to 
the  lord  of  the  manor,  as  well  as  to 
the  steward;  not  to  the  steward 
only. 

A  mandamus  to  admit  will  not  issue 
to  the  steward  of  a  manor  belonging 
to  the  Crown,  though  he  may  have  re- 
ceived his  appointment  firom  the  Com- 
missioners of  Woods  and  Forests  under 
Stat.  10  G.  4.  c.  50.  s.  14. 

That  statute,  giving  to  commissioners 
the  management  of  the  land  revenues 
of  the  Crown,  does  not  devest  the  legal 
estate  out  of  the  Crown. 

Where  the  validity  of  the  return  to 
a  mandamus  is  argued  on  a  concilium, 
the  defendant  has  a  richt  to  object  to 
the  writ  in  matters  of  substance  ap- 
pearing on  the  record ;  and  the  objec- 
tion, that  it  is  directed  to  the  steward 
of  the  manor  alone,  when  the  lord 
ought  to  be  joined,  is  matter  of  sub- 
stance.   Regma  v.  PotoeU,  352. 

IV.  Leases. 

If  a  copyholder  leases  for  years,  with- 
out license  of  the  lord,  or  custom  au- 
thorising such  lease,  the  lessee  has 
nevertheless  a  titie  against  every  one 
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COSTS, 


but  the  lord,  and  may  bring  ejectment. 
Doe  dem.  Tresidder  v.  Tresidder^  416. 

V.  Dower :  how  estimated  and  assigned ; 
delay  :  admittance,  682.    Dower. 

CORONER. 
Page  818,  8S6.     Deodand. 

CORPORATION. 

I.  Majority,  when  it  binds. 

Where  a  hospital  for  the  relief  of 
poor,  needy,  and  impotent  people  is 
duly  incorporated,  and  consists  of  a 
master  and  twelve  poor  brethren,  and 
the  advowson  of  a  living  is  conveyed 
to  them  to  hold  to  the  use  of  the  master 
and  brethren  and  their  successors  for 
ever,  the  right  to  nominate  to  the 
living  belongs  to  the  majority  of  the 
entire  body  of  master  and  brethren ; 
and  the  master's  concurrence  in  the 
act  of  the  majority  is  not  necessary. 

Where  the  majority  have  nominated 
the  party  at  a  corporate  meeting,  and 
the  master  refuses  to  put  the  common 
seal  to  a  presentation,  this  Court  will 
compel  him  to  do  so  by  mandamus: 
and,  if  the  master  in  his  return  to  the 
writ  merely  insists  on  his  right  to  witli- 
hold  his  consent  and  refuse  to  seal  it, 
he  cannot  object  that  there  was  no 
corporate  resolution  under  seal ;  or 
that  the  writ  insufficiently  states  his 
custody  of  the  seal;  or  tnat  no  pre- 
sentation has  been  actually  tendered 
to  him  for  signature;  or  that  the  ma- 
jority, having  only  voted  orally  for  the 
prosecutor  of  the  writ,  may  retract 
their  resolution :  and  it  is  no  answer 
to  the  writ  that  there  are  visitors  ap- 
pointed by  the  founder  to  whom  dis- 
putes between  the  master  and  brethren 
are  to  be  referred. 

Sentble^  where  the  writ  su^ests  a  due 
election  of  the  prosecutor  by  the  per- 
sons entitled  to  elect,  a  return,  stat- 
ing facts  and  documents  from  which  it 
appears  that  there  was  no  right  in  the 
electors,  is  sufficient,  without  denying 
the  right  in  direct  terms. 

Where,  on  application  for  a  man- 
damus calling  on  a  party  to  execute  an 
instrument,  it  may  be  presumed  (as  in 
the  above  case),  that  the  instrument  is 
simple,  it  is  not  necessary  to  tender  an 
instrument  for  execution. 


But  if,  either  from  the  nature  of  the 
instrument,  or  from  the  statement  of 
the  parties,  it  appears  that  there  is  any 
thing  peculiar  in  the  nature  of  the  in- 
strument, the  party  called  on  has  a 
right  to  require  that  the  instrument 
should  be  a  proper  one,  and  that  he 
should  have  the  means  of  knowing  that 
it  is  so.    Regma  v.  KendaU,  366. 

II.  Master. 

1.  Concurrence,  when  not  necessary, 
366.     Ante,  I. 

S.  Mandamus  to  affix  common  seal, 
366.     Amte^  I. 

UI.  Visitor. 

Effect  of  right  of  appeal,  566.     Amte,  I. 

IV.  Stranger. 

His  remedy  to  enforce  inchoate  right 
under  corporate  act,  366»     Ante,  I. 

V.  Right  to  sue  and  be  sued. 

1.  Its  own  members,  667.   StatuU^Vi. 

S.  Elegit  against,  700.    Ejedvuemi^Hh 
2. 

VI.  Mandamus  to,  to  pay  a  debt,  S88. 
Mandamus,  III.  S. 

VII.  How  to  be  described  in  legal  docu- 
ments, 826.    Deodand,  II. 

COST& 

I.  Security  for,  on  death  of  lessor  of 
plaintiff  pending  rule  for  new  trial,  426. 
Ejectment,  IIL  5. 

II.  Statutory  increase :  not  extended  on 
equitable  considerations,  660.  Mam' 
damuSy  XII.  4. 

III.  Statutory  discretion. 

How  exercised,  751.  Statute,  XLIIL  4. 

IV.  On  divisible  issue. 

Declaration  in  case,  consisting  of  a 
single  count,  charged  that  defendant 
maliciouily,  and  without  probable 
cause,  indicted  plaintiff*  for  perjury. 
The  indictment  was  set  out ;  and  it 
allied  certain  evidence  to  have  been 
given  by  plaintiff*,  which  was  set  forth 
continuously,  and  then  several  assign- 
ments of  perjury  in  various  parts  of 
such  evidence  were  added,  with  a 
general  all^ation  of  perjury  at  the 
end  of  the  indictment,  which  contained 
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only  one  count.  The  declaration  then 
charged  that  defendant  niaIiciou8ly,and 
without  probable  cause,  prosecuted  the 
indictment,  and  that  plaintiff  was  ac- 
quitted; and  alleged  damages  in  re- 
spect of  the  whole  prosecution,  without 
oistinguishing  as  to  the  several  assign- 
ments of  peijury.    Plea  not  guilty. 

Plaintiff  proved  want  of  reasonable 
or  probable  cause  as  to  one  assicnroent 
only,  and  took  a  verdict  with  (uunages 
in  respect  to  that.    Held, 

1 .  That  the  plaintiff  was  not  entitled 
to  costs  in  respect  of  the  auignments 
as  to  which  the  damages  were  not 
eiven,  though  witnesses  attended  for 
him,  under  subpoena,  to  disprove,  if 
necessary,  the  truth  of  those  assign- 
ments. 

S.  That  defendant  was  not  entitled 
to  the  costs  of  the  defence  prepared  by 
him  in  respect  of  such  assignments. 

Where  plaintiff  obtains  a  verdict, 
and  defendant  afterwards  obtains  a 
rule,  for  a  nonsuit  or  a  new  trial,  and, 
upon  cause  shown,  it  is  ordered  bv 
consent  that  the  damages  be  reduced, 
but  that,  on  payment  of  reduced 
damages,  and  the  taxed  costs  of  the 
cause,  the  verdict  be  vacated,  and  a 
stet  processus  entered,  the  plaintiff  is 
entitled  to  the  costs  of  opposing  the 
rule,  as  costs  in  the  cause.  Deliuer  v. 
Towne^  533. 

V.  Of  rule  for  new  trial,  where  damages 
reduced  by  compromise,  353.  Anii^  IV. 

VL  Under  order  of  Sessions. 

1.  What  the  order  roust  shew,  and 
how  enforced,  7116.  Sesnoiu,  IIL  3. 
736.     Vendortf  IL  3. 

2.  Taxation,  740.     Poor,  XIV.  1. 

5.  Dependent  on  application  and  hear- 
ing, 1 19.    jPoor,XV.  1. 

VIL  Of  proceeding  in  court  of  admiralty 
for  involuntary  wnage,  982.  SkmaUig. 

n. 

VIII.  Of  mandamus.    MandamuSf'KlU 

IX.  Remedy  for. 

1.  Estreat  of  recognizances,  464.  Cer» 
tiorarif  IV. 

S.  By  order  of  sessions,  677.  Poor^ 
XV.  2. 

5.  By  distress,  756.     Vendors^  11. 9. 

VOL.1.  N.8. 


4.  By  order  of  court,  243.    Attorney, 
II.  3. 


COURT. 

I.  Constitution  of. 

1.  Where  one  of  tlie  justices  is  in- 
terested, 467.    Certoriarij  II. 

2.  Distinction  between  a  continuine 
court  and  one  which  has  terminated, 
740.    Poor,  XIV.  1. 

II.  Proceedings. 

1.  Style  of,  18.    Requeitty  L  2. 

2.  Power  to  institute  practice,  3.  Be» 
queiti,  IL  1. 


3.  Applicationand  hearing,  119.  Poor, 

^L  V  .  1. 

4.  Presumption  from  acts  of,  18.    J?^- 
quests,  1, 2. 

III.  Inferior. 

1.  Of  requests.    RequesU. 

2.  University,  952.    Oxford. 

8.  Claim  of  cognisance,  952.   Oxford. 


COURT  OF  REQUESTS. 
Page  3.  18.    Requests, 

COVENANT. 

Efiect  of  partial  eviction  of  covenantor, 
518.    Landlord  and  Tenant,  X.  1. 

CREDIT. 

I.  Effect  of  sale  on,  389.     Vendors,  IIL 

II.  In  particulars  of  demand,  597,  400, 
403.    Payments  II. 

CRIMINAL  INFORMATION. 

Refused  after  tacit  acquiescence  in  recri- 
minatory publicationsy  486.    UM, 

CRIMINAL  LAW. 

Deodand.    InqmtUion. 

5  u 
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CRIMINAL  PRACTICE, 

Stating  poinu  in  paper  book.    Regma  v. 
AldtrioHy  878. 


CROWN. 

I.  Remedy  by  petition  of  right,  352. 

II.  Mandamuf  to  fteward  of'crown  mi^ 
nor,  352.    Copyhold^  III.  S. 


CUSTODY. 
Of  document,  1 1 7.    Evidence^  IV.  I. 

CUSTOM. 

In  explanation  of  written  contract,  494. 
Gmlraci,  IIL  1. 

CUSTOM& 

Juritcfiction,  conviction,  and  warrant, 
against  a  person  found  on  board  a  ves- 
sel infiingmg  law,  145.    WarrmU,  IV. 

DAMAGE. 

I.  When  not  excused  by  want  of  notice 
to,  or  subsequent  act  of,  defendant, 
766.     Waiereourte, 

II.  By  delay  to  execute  habere  facias  pot' 
teuionem,  974.    Ejectment,  III.  7. 

DAMAGE  FEASANT. 
Page  679.    IMstreu,  I.  1. 

DAMAGES. 

I.  Measure  of. 

Injury  to  mines.     In  re  Wright  and 
The  Cnmford  Camd  CowqKmy,  98. 

II.  Reduction  by  compromise,  J3J.  Costs. 
IV. 

III.  On  mandamus,  eZ6,  Mandamus, 
XU.  2. 


DEBTOR. 

IV.  Amendment  by  entcrmc* 
r,  XIL  2. 


eve.  Ma*- 


DE  INJURIA. 
Pleading,  XJy. 

DEATH. 


ImO- 


I.  Before  judgment  ngned,  177. 
veni,  II. 

II.  OfleiiorofplaintiC426.  BitdmaU, 
IIL  3. 

DEBT. 

I.  1.  For  use  and  occupation. 

Debt  for  use  and  occupation  lies  at 
cbmmon  law,  and  is  not  defeated  by 
proof  ofadenute(notunderienlX  reMnr- 
ing  a  certain  rent,  tlioiigh  stat.  1 1  G.2. 
c.  19.  «.  14.  is  confined  to  actiona  npon 
tbe  case.    Gi&fvji  t.  Kirk,  850. 

2.  For  penaldei,  799.    Apoikeeasy. 
n.  Consolidation,  245.    ConsoRdatkm 

III.  Pleading. 

1.  New  as^nment  in,  77.  Plea,  IV.  I. 

2.  Replication  to  plea  of  payment  into 
court,  and  nunquam  indebitatus. 
Count  in  debt,  alleging  that  defend* 
ant  was  indebted  to  {HaintiiT  in  10^ 
for  woriL  &c  Plea,  that  defendant 
nefoer  was  indebted  to  plaintifi  in  a 
greater  amount  than  4/.  in  respect 
of  the  causes  of  action  in  the  declar- 
ation mentioned,  and,  as  to  4/.  pay- 
ment into  conrt.  Replication,  tut 
defendant  was  indeHed  to*  plamtiflt 
in  a  greater  amount  Ace  in  respect 
of  the  causes  &c.  Held  bad,  on  spe- 
cial demurrer.  Fmthfid  v.  AsUey^ 
185. 

5.  Replication  de  injuriL  197.  Ptead^ 
ing,  XIV.  1. 

IV.  Reduced  in  court  of  requests,  5.  Rt^ 
quests,  II.  1. 

V.  Statutory,  recoverable  only  by  stato- 
tory  remedy,  697.    Statmie,  IV. 

DEBTOR. 

Order  to  pay  money,  943.     AHormey, 
II.  5. 


DECLARATION. 


DETERMINATION.       looi 


DE(XARATION. 

I.  1.  DiTisibility  of  county  853.  CotU^lV, 

2.  Indebitatus  couutf,  809.    Contraet, 
III.  8. 

II.  Evidence. 

DEDICATION. 
P&ge  8SS.    SioHiie,  LXII. 

DEDUCTIONS. 
fagt  559.    Poor^  V.  J. 

DEED. 

I.  Tender  for  execution,  566,    Corpora 
atiofiyl. 

IL  Material  alteration  by  party  availing 
himself  of  it,  582.    Band,  II. 

DEFAULT. 
Of  plaintifi;  870.    Shipphg,  I.  I. 

DELAY. 

I.  Of  sheriff  in    executing   writ,  974. 
Ejectment,  III.  7 

II.  Laches. 

DELEGATION. 

Of  judicial  functions,  5.   Requests,  II.  1. 
786.    Sessions,  III.  5.  740.  Poor,  XIV. 
1. 

DEMANa 

I.  And  refusal,  283.     Inspection, 

II.  Of  execution  of  instrument,  366.  Cor- 
porationy  I. 

III.  Certainty  in,  776.     Trotfer,  II. 

IV.  Particulars  of,  397,  400,  403,  796. 
Payment^  II. 

DEMURRAGE. 
Page  870.    Shipping,  I.  f . 


DEMURRER. 


I.  Objections  to  declaration  on  demurrer 
to  plea  to  jurisdiction,  667.    Statute, 

rv. 

n.  Stating  points,  498.  BiUs,  VI.  S.  Re* 
gtna  V.  Aklerson^  883.  n. 


DEODAND. 

I.  When  it  accrues. 

No  deodand  accrues  in  the  case  of  a 
felonious  killing. 

Therefore,  where  a  coronei^s  in^ui- 
ntion  found  a  manslaughter  by  naviga- 
tion of  a  steam-boat,  and  that  tne 
steam4x)at  was  moving  to  the  death, 
and  was  of  the  value  of  &c.,  and 
the  property  of  &c.,  this  Court,  on 
motion,  ordered  tiiat  so  much  of  the 
inquisition  as  related  to  the  deodand 
should  be  quashed.  Regmay.Pciwart, 
818. 

IL  Property. 

A  coroner's  inquisition  found  death 
by  misfortune,  and  that  certain  chat- 
tels moving  to  the  death  were  **  the 
goods  and  chattels  of,  and  in  the  pos- 
session of  the  proprietors  of  the  Hull 
and  Seibtf  Railway,  and  of  the  proprie- 
tors of  the  Leeds  and  Setby  Radwajr.'* 

Inquisition  quashed,  for  not  shewing 
the  deodand  to  be  the  property  of  par- 
ties named,  it  not  app^uring  that  there 
existed  any  corporations  or  corporation 
entitied  as  above.  Regjma  v.  West,  886. 

IIL  Practice,  818.    Ante,  I. 

DEPARTURE. 
In  pleading,  183.    Debt,  III.  8. 

DEPOSITION. 

I.  How  it  ought  to  be  taken,  889.    War^ 
rail/.  III.  1. 

II.  Distinction  between  a  deposition  and 
an  affidavit.  889.     Warrmt,  III.  3. 

DETAINER. 
Page  5%B.    Execution,  III.  4- 

DETERMINATION. 

Determinable  fee,  480.    Devise,  I.  3. 

8iT  8 


DEVISE.  I 

I.  What  wordi  pre  a  fee  limple. 

I .  ERect  of  the  word  eiute,  9S9.  Fail, 


□.from  ch*rga,s39.  Poll, 


9.  Implia 

II.  I 

3.  Effect  or  power*  requiring  B  fee. 

DevtM  (beTore  slat.  7  W.  4.  tad  i 
1  Fkt.  C.S6.)  of  landi  to  D.  mad  J.,  \ 
thai  ban  and  auigiw  for  erer,  on  iniit 
tbat  teoalor'i  wile  ibould  hold  aod 
enjoy  far  her  life,  on  the  further  tniK  i 
that?',  ihould  hold  during  hit  life,  lub- 
ject  to  the  payment  of  an  annuity  to  < 
leitator'i  nephew  S.i  the  wife  and  7*^ 
during  their  reipecti*e  live*,  to  cut  ai 
much  timber  ai  might  be  necemry  for 
the  lue  of  the  fkno* ;  and  from  ainl 
after  the  deceaiei  of  the  wife  and  T.. 
to  the  ute  of  the  truitea  and  thdr  a*- 
■igni  in  truit,  and  deviie  to  the  nephew 
A.  and  hit  hein,  and,  for  want  of  Nich 
iaue,  to  the  uie  of  the  truiteei  and 
ther  assigni,  "  ia  tru«t  to  pmerre  the 
uiei  and  remundere  from  being  de- 
feated ;"'  and,  from  and  for  want  of 
nich  iim^  to  the  tettator*!  nephew  M. 
■nd  hii  hein ;  and  for  want  of  ncfa 
istue,  to  the  teitator't  other  nepfaewi 
niccenirely,  and  thnr  mpectiTe  hein 
and  Buigm ;  and,  fiinhermore,  on  the 
tmit  that  the  tnitteet,  their  han  or 
BMigni,  ihould,  by  mortgage  or  demite 
of  the  real  ettate,  or  from  tJieTentiand 
pro6ti,or  bytuch  otherwayiandmeani 
ai  they  should  think  fit,  raise  and  lery, 
or  barrow,  on  the  wid  real  estate,  SOL, 
and  pay  aod  apply  the  tame  to  that 
aoMunt  of  teilator's  juit  debt*  "  con- 
tracted by  "  hill)  **  and  laid  on  certain 
puqKMes."  Te*tatorappoiDtedhtiH)fe 
executrix. 

Held,  that  the  tnuteei  took  the  im- 
mediate legal  fee,  not  determinable  on 
the  payment  of  the  80/.;  the  wordi  of 
derise  beii^  nifficient  to  give  a  fee, 
nod  DO  intention  appearing  by  the  other 
proTiiioni  of  the  will  to  determine  the 
eitflte  at  any  other  period. 

The  will  was  niaae,  and  i 
died  ill  1S09.  The  widow  mamed 
again.  In  I81B  the  turTiting  trustee 
couTcyed  the  premises  to  her  botbaind. 
The  widow  died  in  lius.  Ejectment 
WM  brought  by  T.  againtt  the  husbtuMl 
in  1838. 


DISCStBTION. 

Hdd  dut,  on  tbeM  &et(,  ccnpM 

wttfa  the  terms  oTthe  wai,a  jniy  coold 
not  prcfuiDe  tbat  the  trustee*  had  re- 
conreyed  the  citate;  Hid  that  tke  a^ 
tion  could  not  be  maiiitaincJ.  Dtt 
Jem.  Drgia  r.  Duma,  *30. 
n.  What  words  p*e  a  life  esMte^ 

The  fiuber  of  J£  deviaed  iMidi  to 
her  in  fce,«idject  to  Ml  aanoitj  c^Mg- 
cd  oo  the  MM  with  power  of  taaj 
and  diitrcM. 

M^t  baug  in  iiiiiiiMiiin  nnder  ike 
wUl  (befan  >tnt.>^  W.4.aad  I  rut. 
e.  36.%  derned  a*  folUnn :  — 

As  to  my  worldly  goodapTCB  nc  by 
my  father,  I  give  and  beq«)eBth  to  ■? 


q^^.,duriag  bit  Mttuial  &  . 
ms  dntasi.  I  gi*e  and  beqoewh  the 
■ame  unlo  hi*  too  T.,  five  of  legm* 
and  mortgage*. 

There  were  then  fire  beqooti  of  U. 
K*pecti*e!y  to  two  tons  (not  inckKBag 
C),  and  three  daaxhtBi  of  tke  dennr, 
asid  a  beqnett  of  furniture  and  wcmk 
aniarel  to  two  otbo'  dai^htcfa;  ■■■ 
then  the  following  danie : 

lastly,  all  the  re«,  reiidm  and  r^ 
muoder  of  my  goods,  chattels,  rights 
and  credits,  pcTKHial  and  KiramfiMT 


ercby  rife  and  bequeath  lonaoaC, 
hom  rmake  sole  eaet:ulor  oftbii  aqr 
ill,  in  paying  my  just  dditi  aitd  l^i- 
et,  before  gifen  in  and  by  tbk  aiy 


d  the  testator  ! 


ciet, 
will. 

Held,  on  a  njectal  caie  not  Ualing 
any  fact!  at  to  the  real  or  pervmal  pn»- 
perty  of  tbe  derttor,  except  the  prutjgty 
called  L.,  and  not  stating  the  cxidaite 
of  any  mortgage  on  L.,  that  T.  took 
only  a  life  eMate  in  L.  Dae  drat.  I«m 
V.  Lean,  839. 
III.  To  inutee*. 

1.  When  th^  take  a  fee  not  deter- 
minable, 430.     jfafe,  I.  3. 
!.  Reconvevaoce  when  not  preiweJ, 
430,    Aiai,  I.  5. 

DIRECTION. 

358.  Cff^Mid,  in.  s. 


DISHONOUR. 
Notice  of,  39,  43.    BiBt,  IV. 


DISTRESS. 

I.  Exemption  from  leiiure.  : 

1.  Actual  ufe  by  owner,  ' 

Tteipu*  for  taking  plu'atiff'i  dog.  I 
Plea;  diitrew  damage  fetMant  in  a  j 
cloie.  Replication,  tliat  tlie  dog  when  j 
taken,  wa*  in  the  actaal  potacHion  or  | 
plaintiff*!  wn  and  KrTaot  B.,  and  I 
then  under  the  penooal  care  of,  and 
bdog  lued  bj  B.  \ 

Held,  that  the  avennenti  in  the  re-  I 
plication  were  iniufBdent,  a*  applied  ! 
to  a  dog,  to  ihew  such  umt  of  it  a* 
exempted  it  from  leiiure.  Bmek  t.  ; 
JTraaiagJon,  G79. 

S.  Fivtorei. 

Fixturei  (ai  kitchen  rangei,  itovei, 
coppen,  and  gralei),  which  a  tenant 
may  lerer  from  the  freehold  and  take  ' 
airay  during  his  term,  are  not  therefore  I 
diitraioable  for  rent.  I 


aflerwardt    restore  in   the  plight  in 
which  they  were  hefore  the  dMreu. 
DaHn/  e.  Harrii,  BBS, 
II.  Warrant,  736.    Vendon,  II.  3. 

DISTURBANCE. 

I.  Of  common,  189.     yariance,  I.  3. 

II.  Of  way,  793.     Koriaacw,  I.  S. 


DIVERSION. 
Page  919.    Highuraj/,l. 

DIVISIBILITY. 

I.  Of  meHuage*,689.    Dower. 

II.  Of  iNoe,  383.    CoiU,  IV. 

DOCKa 
RatMbaiiy,  53.'^    Pmor,  V.  s. 


DOWER. 

By  the  eiiitom  of  the  manor  of 
QidUiJuoH,  the  wife  of  a  copyholder 
wai  entitled  to  dower  of  the  copyhold 
land  of  which  her  husband  died  iriied, 
and  had  the  whole  for  her  life,  and,  if 
shediiposed  of  it,  for  twelce  vean  after; 
or,  if  she  married  ^wn,  Ber  tecond 
husband  had  II  The  copyhold  de- 
icended  to  the  yoongett  son,  and  in 
default  of  ions,  to  the  youngest  datigh- 
ter.  A  priTate  act  (1  C.  l.e  1.)  wa« 
passed  to  settle  the  customs,  by  which 
the  dcKcnt  was  directed  to  be  in  fee 
simple,  except  that  in  defiuilt  of  sons, 
the  land  instead  of  goinc  to  all  the 
dnughteisiwastogotothe eldest.  Cop;)- 
holcteri  were  enabled  to  aHien  to  their 
wives  for  life  any  part  of  their  copy- 
holds, meuvagei  and  landi  for  jointure, 
and  wires  accepting  before  mnrriage  of 
such  jointure  of  customary  iandi,  or 
accepting  after  marriage  and  agreeinf; 
after  the  husband's  death,  were  barred 
of  dower. 

And  it  WHS  enacted  that  wives 
should  hove  for  dower  for  life,  the 
third  part  only  of  tbeir  husbands' 
customary  lands,  to  be  set  forth  and 
assigned  to  them  by  the  homue  of  the 
court  in  which  the  hu>band'i  death  was 
presented,  or  within  such  time  atta  the 
court  Ri  the  iieward  should  limit..  But 
women  therelororewivesofcopyholderi 
dyuu  ttntmlt,  and  wives  of  the  then 
copyholders,  were  to  enjoy  the  cus- 
tomary lands  of  their  then  or  late  hus- 
bands, dsing  temiHt;  uoiler  the  old 
cii'tom.  Wives  of  copyholders  joining 
with  their  husbands  in  any  grant,  &c., 
of  any  customary  MEsnafges  or  lands 
(having  been  first  solely  examined), 
were  barred  of  all  estate  in  such  landt- 

Held,  that  the  wife  might  claim,  as 
her  dower  for  life,  a  third  of  all  the 
copyholds  of  which  her  huriMiiid  had 
been  seiied  during  the  coverture. 

And  that  on  common  law  principles, 
she  was  Eo  have  a  third  in  value  of  all 
the  lands,  eslimattng  the  value  as  it  was 
al  the  lime  of  the  assignment,  although 
they  had  been  conveyed  away  during 
the  husband's  life,  and  improved  in 
value  by  buildings  erected  aker.the 
i»Dveyai)cB,Biid  befiire  the  awipiaeot. 
And  altfasH^,  by  c 


1004        DUE  DIUGI^CE. 


EJECTMENT; 


quent  to  that  by  the  husband,  the  land, 
&c,  had  been  divided  into  several 
parcels,  and  was  held  by  several  parties 
at  the  time  of  bis  death. 

Hdd  no  olyection  to  the  wife's  dUe, 
that  the  homage  had  assi^ed  third 
parts  severally  in  the  respective  parcels 
held  by  such  sereraT  parties^  although 
some  of  the  buildines  had  been  erected 
bythe  holders  since  ue  husband's  death 
and  their  value  was  taken  into  consi- 
deration in  the  assignment  of  dower. 

Or  that  the  homage  had  ass^ed 
parts  of  houses  in  the  several  holdings : 
or  that  the  death  of  the  husband  had 
not  been  presented,  or  the  dower 
assigned,  for  sevenl  years  after  his 
deaUi ;  it  not  appearing  that  there  had 
been  any  unreasonable  delay  on  the 
part  of  the  wife,  who  had  enforced  the 
assignment  by  mandamus  to  the  lord. 

And  that  the  wife's  title  as  lessor  of 
the  plaintiff  in  ejectment,  was  good, 
dthough  she  was  not  admitted  after 
the  assignment.  Doe  dem,  BiddeU^. 
GwwMt  68S. 

DUB  DILIGENCE. 
Notice  of  dishonour,  4j.    BUU^  IV .  3. 

DUTY. 

Breach,  when    actionable,  900.    Mar- 
riage^h 

ECCLESIASTICAL  COURT. 
Page  895.    ProhibUioH,  L 

ECCLESIASTICAL  LAW. 
Marriage  Ucence,  900.    Marriage,  I. 

EJECTMENT. 

I.  Who  may  maintain. 

1.  Lessee  of  Copyholder,  416.  Copy^ 
hold,  lY. 

S.  Dowress  of  copyhold,  though  not 
admitted,  682.    Ihwer, 

3.  Creditor  on  an  elegit,  700.  Post, 
IIL  S. 

II.  Practice. 

1.  At  what  time  defendant  may  appear, 
plead,  compel  replication,  &c  1. 
Reg,  Gen. 


2.  Consent  rule  where  a  municipal  cor- 
poration is  defendant. 
The  rule,  Mich,  1  G.  4.,  that  in  the 
consent  rule  in  ejectment  defendant 
shall  consent  to  confess  upon  the  trial 
that  he  was  in  possession  of  the  pre- 
mises specified  at  the  time  of  service 
of  the  declaration,  extends  to  muni- 
cipal corporations.  And  snch  a  corpo- 
ration must  consent  in  that  form, 
though  the  eiectment  be  brought  to 
enforce  an  elegit  afainst  their  lands, 
and  the  defence  be  that  the  lands  are 
not  possessed  by  the  corporatioii  for 
any  but  public  purposes,  aiid  therefore 
were  not  liable  to  the  execution. 

The  required  confession  in  the  con- 
sent rule  does  not  exclude  auch  de- 
fence :  but,  when  an  actiofi  lies  against 
the  corporation, 

Qmtere,  whether  they  can  exempt 
thor  lands  from  execution  by  alleging 
that  they  are  held  only  for  the  pur- 
poses of  the  boroush  under  stat.  5&6 

W.4.C.76.t.  92.? 

Declaration  in  ejectment  hmz  de- 
livered, and  a  rule  obtained  for  judg- 
ment unless  the  tenant  in  possession 
appeared  and  pleaded,  the  corporation, 
who  held  the  lands,  appKed  on  sum- 
mons for  time  to  ploid,  and  for  liberty 
to  defend  without  confessing  the  pos- 
session. The  judse,  in  Mickaehuu 
vacation,  referred  me  latter  application 
to  the  court,  and  gave  time  for  plead- 
ing. Another  order  was  afterwards 
made  in  the  cause,  on  summons,  during 
the  same  vacation,  as  to  pleading  and 
particulars.  In  Hilary  term  the  cor- 
poration moved  the  court  for  leaTie  to 
consent  as  above,  and  also  that  the 
declaration  and  rule  to  plead  might  be 
set  aside  for  an  irregularity  in  the  ser- 
vice, which  had  not  been  complained  of 
before  the  judge  at  chambers. 

Held,  that  the  latter  part  of  the 
motion  was  too  late.  Doe  dem.  Parr 
v.  Roe,  700. 

5.  Death  of  lessor  pending  rule  for  new 

trial. 

When,  after  a  verdict  for  defendant 
in  ejectment,  a  rule  nisi  for  a  new  trial 
has  been  obtained,  and  afterwards,  and 
before  cause  shown,  the  lessor  of  the 
plaintiff  dies,  ar.d  the  rule  is  supported 
Dy  a  party  professing  to  represent  the 
interest  of  the  late  lessor, 

Qiuere,  whether,  if  the  mle  bemide 
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absolute,  the  court  will  impose  the  con- 
dition that  defendant  shall  ha?e  secu- 
rity for  costs?  Doe  dem.  Cozens  v. 
Coisetu,42^, 

4.  Irregularity,  when  available,  700. 
Ante,  3. 

5.  Setting  aside  judgment,  as  an  in- 
dulgence, 974.    Foit^  7. 

6.  Judgment  nunc  pro  tunc,  I.    Beg. 
Gen» 

7.  Habere  facias  possessionem :  liability 
of  sheriff  for  aelay  in  executing. 

The  lessor  of  the  plaintiff  in  eject- 
ment, having  recovered  jud^ent 
against  the  casual  objector,  ootamed  a 
writ  of  habere  facias  possesdonero,  and 
delivered  the  warrant  to  the  sheriff's  of- 
ficer to  be  executed.  The  sheriff  having 
received  notice  that  the  landlord  in- 
tended to  apply  to  set  aside  the  proceed- 
ings for  irregularity,  his  officer  did  not 
execute  the  possession;  and  the  pro- 
ceedings were  afterwards  set  aside  by  a 
judge's  order,  but  not  for  irreeulanty, 
the  landlord  being  let  in  to  ^ead  on 
payment  of  costs.  The  sheriff  had  not 
been  ruled  to  return  the  writ.  The 
lessor  of  the  plaintiff  had  incurred  ex- 
pence  before  the  judgment  was  set 
aside  in  endeavouring  to  get  the  writ 
executed;  which  expence  the  master 
refused  to  allow  on  taxation. 

Held,  that  the  lessor  of  the  plaintiff 
was  entitled  to  recover  this  expence  in 
an  action  agdnst  the  sheriff's  officer 
for  delaying  to  execute  the  possession. 
Mason  v.  Paynter,  974. 

III.  Notice  to  quit,  806.    Notice,  II.  5. 


ELECTION. 

I.  1.  Of  officers:  omissioD  when   incu- 
rable, 878.     Statute,  XLIII.  2. 

3.  By  majority  of  body  corporate,  366. 

Corporation,  I. 
3.  Of^board  of  guardians.   Poor^  II. 

II.  Of  remedies. 

Attachment  or  order  to   pay,    S4J. 
Attorney,  II.  3, 


ELEGIT. 
Against  a  municipal  corporation,  700. 


Ejectment,  III.  S. 


ELY  PLACE. 
Page  838.    Statute,LMi. 

ENGLAND. 

Jurisdiction  of  English  courts  when 
ousted,  667.    Statute^  IV. 

ENTIRETIES. 

Waste  by  assignees  of  husband,  345. 
Waste. 

ENTRY. 
With  clerk  of  peace,  119.    Poor^  XV.  l . 

ESTATE. 

J,  Tenancy  b)r  entireties  for  Joint  lives 
and  the  life  of  the  survivor,  345. 
Waste 

n.  Ltfe. 

ESTOPPEL. 

I.  By  application  to  justices,  SSI.   Poor^ 

II.  By  order  unappealed  against,  221. 
Poor,  XVI. 

III.  By  recital  in  order,  281.  Poor,XyL 

IV.  By  acquiescence,  271.    Salute,  LIX. 

V.  By  joining  issue  with  parties  as  com- 
petent to  traverse,  636.  Ma^ndamus, 
XII.  2. 

VI.  Of  plainti£^  by  the  form  in  which  he 
enters  up  judgment,  288.  Mandamus, 
UI.  2. 

VIL  Of  sheriff  from  denying  that  he  seized 

foods  by  virtue  of  the  wnt,  419.  Sheriff', 
.  2. 

EVICTION. 
Page  518.    LandIordandTenani,X>U 

EVIDENCE. 
I.  Onus  of  proof. 

1.  On  commissioner!,  that  they  bad 
jurisdiction,  18.    Requests,  I.  8. 
3  u  4 
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2.  In  settlement  cases,  959,  Poor,  XI. 
1. 

5.  When  not  necessary  to  dispose  of 
elder  branches,  316  n.  Mandamutt 
X. 

4.  On  an  allegation  that  defendant 
bonA  fide  recei? ed  a  bill  before  fiat, 
707.    Bankrupt,  III.3* 

5.  To  bring  a  partjr  within  an  exemp- 
tion fix>ni  penalties,  799.  Apotkeeartf. 

6.  That  a  corporation  exists  by  a  cer- 
tain name,  826.    Deodand,  IL 

7.  On  otjecdon  to  specification  of  a 
patent,  938.    Patent. 

n.  Admissions. 

1.  Inference  of  notice  of  dishonour, 
from  promise  to  pay,  39.  Bilk, 
IV.  4. 

2.  From  obnecting  on  another  ground, 
814.    Bmt,  IV.  5. 

3.  Documentary :  explanation  of  mean- 
ing, 400.    Payment^  II.  1. 

4.  Documentary :  the  whole  to  be 
submitted  to  the  jury,  403.  Pay* 
ment,  II.  2. 

5.  By  accepting  sum  tendered,  409. 
Tender,  1.  2. 

6.  Inference  from  non-production  on 
notice,  814.    BiUt,\y.5. 

7.  With  reference  to  the  time  at  which 
and  with  respect  to  which  the  ad- 
mission is  made,  845.    Partner,  I. 

III.  Admissions  on  the  pleadings. 

1.  By  not  denying,  252.    Poor,  XI.  1. 

2.  In  particulars  of  demand,  397,  400, 
403.     Payment,  II. 

3.  By  payment  into  court. 
Plaintiff  brought  indebitatus  as- 
sumpsit for  work  and  labour  &c.,  as 
an  attorney,  and  delivered  a  particular, 
claiming  269/.  for  defending  two  pro- 
secutions. Defendants  paid  59L  into 
Court,  stating  that  they  Rad  paid  it  to 
cover  all  the  items  previous  to  a  cer- 
tain day :  and  they  pleaded  the  pay- 
ment, with  a  denial  of  damage  ultr^, 
on  which  issue  was  taken. 

Held,  that  the  payment  into  Court 
admitted  nothing  but  a  liability  to  the 
amount  of  52/.,  and  that,  in  tb^r  de- 
fence as  tp  the  residue^  defendants 
might  deny  hsvbgat  any  time  retained 


plaintiff  as  their  attorney. 
T.  Berwien,  Jaoyor  ^c^  154. 

rV.  Documentary:  proof  of  execotion. 

1.  When  not  dispensed  with  :  adver» 
custody. 

Defendant,  to  prove  tliat  be  had 
been  in  partnership  with  plainriff, 
offered  in  evidence  a  written  cootrMt 
purporting  to  be  made  by  plaintiff 
and  defendant,  as  partners,  with  X.,  a 
builder,  for  work  done  by  JT.  upon  the 
premises  where  plaintiff  carried  oo  bo- 
siness,  in  which  defendant  >Ij^ed  hias- 
self  to  have  been  partner.  The  docn- 
ment  was  in  plaintiff's  cnstod|y,  and 
produced  by  hun  on  notice. 

Held,  that  the  contract  was  not  ad> 
mtssible  without  proof  of  the  execn- 
tion,  as  an  instrument  under  wUch 
plaintiff  claimed  an  interest.  CoBm  v. 
^syRlicii,117. 

9.  When   dispensed    with:    by   the 
pleading,  252.    Aor,  XI.  1. 

V.  Notice  to  prodoce,  814^   BiBg,  IV.  5. 

VI.  Stamp.    Stamp, 

VII.  Inspection.    Inspectkm, 

VIII.  Docuroentanr :  evidence  by  statute. 
Effect  of  irregularity,  256.  271.  Stm- 
tute,  Lin.  LIX. 

IX.  Documentary :  explanation  br  cus- 
tom of  trade,  424.     Contract,  UL  1. 

X.  Effect  of  particular  documents. 

1.  Recitals  in  order.  Re^nmr.Stmmper, 
122. 

2.  Books  of  public  company  trrc«i- 
lariv  kept,  256.  271.     Statute,  LDL 

3.  Letters  of  bankrupt,  51.  Bankn^ 
1.2. 

XI.  Declarations. 

1.  As  explanatory  of  motive,  51.  Bank' 
rnpt,  1.  2. 

2.  See  Admission,  ante,  II. 

XII.  With  reference  to  particular  fects : 
adulterine  bastardy,  444.  Poor,  XV  4. 

XIII.  With  reference  to  the  state  of  the 
pleadings. 

1.  After  traversing  payment  instead  of 
new  assigning,  77.    Plea,\X.  1. 

2.  On  fei|ped  issue  to  try  who  has  the 
beuer  title  to  a  presentation,  316.  n. 
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J.  Illegality  not  pleaded  but  appearing 
1^  plaintiff's  own  evidence,  414. 
Plea,  m. 

XIV.  Excluded  by  statute.    Poor. 

EXAMINATION. 
Depontion.    Poor. 

EXCEPTION. 
Not  implied,  294.    Spirits. 

EXCEPTIONS. 

Stating  in  paper  book,  E^na  r.  Aiders 
son,  887.  n. 

EXCUSE. 

I.  From  act  of  stranger,  of  plaintiff's 
tenant,  or  subsequent  act  of  oefendant, 
766.     Watercourse. 

II.  Dutinction  between  excuse  and  dis- 
charge, 197.    Pleading,  XIV.  1. 

EXECUTION. 

I.  1.  Act  of  court  of  requests,  3, 18.  Be* 

quests, 

S.  Acainst  municipal  corporations,  700. 
Ejectment,  III.  2. 

5.  Liability  of  sheriff  for  delay,  974. 
Ejectment,  III.  7. 

II.  Fieri  facias. 

1.  Proceeds,  how  applied  where  insol- 
vency intervenes. 

Judgment  was  obtuned  against  de- 
fendant, a  pawnbroker,  on  a  warrant 
of  attorney,  and  a  seizure  was  made 
under  a  fi.  fa.  An  action  being  brought 
against  defendant  after  the  seizure,  he 
was  taken  under  a  ca.  sa.  in  that  action, 
and  afterwards  discharged  by  the  In- 
solvent Debtors*  Court.  The  sherifl^ 
had  realised  money  on  the  seizure, 
partly  from  the  sale  of  the  defendant's 
goods,  and  partly  by  the  redemption  of 
pledges  since  the  seizure.  The  insol- 
vent's assignee  claimed,  under  stat.  1 
&  S  Vict,  c.  1 10.  «.6t.,  the  monies  so 
realised  both  before  and  after  the  im- 
prisonment commenced. 

Ordered,  that  the  sheriff  should  pay 
to  the  execution  creditor  the  moniei 


realised  before  the  imprisonment  com- 
menced, and  the  remainder  to  the  as- 
signee.   Squire  v.  Huetson,  308. 

2.  Landlord's    claim    for   rent,  419. 
Sheriff,  I.  2. 

III.  Capias  ad  satisfaciendum. 
1.  Testatum,  when  necessary. 

In  an  action,  venue  Yorkshire,  a  fi.  fa. 
issued  into  Yorkshire;  the  sheriff  re- 
turned levy  of  part,  and  nulla  bona  as 
to  the  residue.  Afterwaards  a  ca.  sa. 
issued  into  Middlesex,  reciting  the 
Yorkshire  fi.  fa.  and  return  thereto ; 
and,  after  that,  a  ca.  sa.  into  Yorkshire, 
also  reciting  the  Yorkshire  fi.ia.  and 
the  return  thereto.  Defendant  was 
taken  on  the  Yorkshire  ca.sa.,  but  dis- 
diarged  on  habeas  corpus,  on  the 
ground  of  supposed  privil^e  at  the 
time  of  arrest.  After  the  supposed 
privilege  had  expired,  he  was  taken  in 
Middlesex^  on  the  Middlesex  ca.  sa. 

The  Court  discharged  the  defendant, 
and  set  aside  the  execution  of  the 
Middlesex  ca.  sa.  as  irregular,  because 
there  should  have  been  a  Yorkshire 
ca.  sa.  in  the  first  instance,  and  then  a 
Middlesex  testatum  ca.  sa.  reciting 
such  Yorkshire  ca.  sa. 

The  Court  also  refused  to  allow  the 
Middlesex  ca.  sa.  to  be  amended  on 
the  application  of  the  judgment  credi- 
tor; first,  because  the  lorkshire  ca.  sa. 
having  issued  after  the  Middlesex  one, 
the  latter  could  not  be  made  good  1^ 
any  amendment ;  secondly,  because  the 
rule  for  amending  was  obtained  after 
the  rule  for  setting  aside  the  execution, 
and  only  two  days  before  shewing 
cause. 

Whether  after  an  arrest  and  dis- 
charee  therefrom,  on  the  ground  of 
privilege  (not  being  parliamentary ; 
see  stnt.  2(1)  Ja,  1.  c.  13.),  a  party 
can  be  again  arrested  after  the  privi- 
lege has  expired,  queere.  Towers  v. 
Kewton,  319. 

2.  Amendment :  what  not  amendable, 
and  when,  519.    Ante,  2. 

3.  Amendment  of  variance  after  re- 
turn, 914.     Writ,  1. 1. 

4.  Detainer  where  valid. 

If  a  defendant  is  taken  in  execution 
at  the  suit  of  A.,  and  detained  on  other 
writs  held  by  the  sheriff  at  the  time  of 
such  arreity  and  is  afterwvdi  dif* 
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charged  as  to  A*%  suit,  because  the 
judgment  was  a  year  imd  a  day  old, 
and  not  rerired  by  so.  fa.,  tbe  de- 
tainers are  nevertheless  valid,  unless 
the  sheriff  has  himself  been  guilty  of 
misconduct  in  the  original  arrest. 

It  is  no  ground  of  discharge  from 
arrest  on  a  ca.  sa.,  chat  tbe  defendant 
was  formerly  arrested  on  the  same 
writ  (returnlsble  immediately  after  ex- 
ecution), and  discharjped  on  the  ground 
of  privilege  as  a  hamster. 

A  rule  making  the  same  order  in 
several  causes  may  be  moved  on  a  single 
affidavit  entitled  m  all  the  causes,  ^or- 
rack  V.  Newton^  525. 

5.  Efiect  of  promise  by  a  stranger  that 
the  debtor,  if  discluirged,  shall  pay, 
933.    Bankrtftt,  V.  2. 

6.  Second  arrest  after  discharge  on 
ground  of  privilq^e,  319, 525.   Ani}, 

IV.  Elegit,  700.    Ejedmeni,  III.  8. 

V.  Habere  facias  possessionem  :  when  to 
be  executed,  974.    Ejectment,  III.  7. 

VI.  Under  warrant  of  attorney:  who 
may  apply  to  set  aside,  868.  Baids- 
rupf,  VI. 

VII.  Of  document,  117.  Evidence,lV.l. 

EXEMPTION. 
Onus  of  proof,  799.     Apothecary. 

FACTOR. 
Agent. 

FACULTY. 
Page  595.    Prohibition,  I. 

FEE. 
What  words  pass,  S29,  480.    Devise. 

FEIGNED  ISSUE. 

As  to  who  has  better  title  to  present- 
ation :  prima  facie  case,  S 1 6.  n.  Man- 
damui,  A. 


FELLOWSHIP. 

Title  to  presentation,  316.  n.    Aftrndo' 
anif^X. 


FELONY. 
Felonious  killing,  8 1 8.    Deodand,  I. 

FENCE. 

On  side  of  turnpike  road,  860.     Afdi- 
damut,  VL  2. 

FINALITY. 
Page  98.    ArbitraOon,  IV.  S. 

FIRE. 

As  between  landlord  and  tenant,  491. 
Landlord  and  Tenant,  I.  S. 

FIXTURES. 
Not  distrainable,  895.    Dittreu,  L  2. 

FOOTWAY. 
Higkfpay. 

FOREIGN  LAW. 
Notice  of  dishonour,  43.    BiBe,  IV.  2. 

FORFEITURE. 
Of  railway  shares,  256.    Statute,  LIIL 

FORM. 

Statutory,  145.       Warrant,  IV.       712. 
Pilot. 

FRAUD. 
L  In  r^try  of  births,  886.     Registry. 
IL  Statute  of  Frauds.    Statute. 

I  FREEBENCH. 

JDower. 

FREEMAN. 
Right  of  common,  782.     Varianee,  L  2. 


FRENCH  LAW. 
Notice  of  disboDOor,  49.*  B^  Tf.  2. 


GAMBLING. 


HIGHWAY. 
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GAMBLING. 

Page  631.     Wager, 

GAOLER. 
Wben  not  rateable^  170.    Poor^  V.  1. 

GENERAUTY. 

Page  870.  SMpphgt  1. 1.  889.  War* 
rmiU^Ul.l.    98S.P0ieni. 

GUARANTEE. 

L  Or  original  promise,  935.  Bankrupt, 
V.2. 

n.  Illegal  inducement  to  sign  bankrupt's 
certifiatfe,  490.    Banknipt,  V.  1. 

III.  That  debtor  imprisoned  in  execution 
shall  pay  if  discharged,  933.  Bankrupt, 
V.2. 

GUARDUN. 
Poor,  II. 

HABEAS  CORPUS. 

I.  On  single  affidavit  in  several  causes, 
535.    EjceeuHoUy  III.  4. 

II.  See  also,  143.     Warrant,  IV. 

HABERE  FACIAS  POSSESSIONEM. 
Page  974.    Ejectment^  III.  7. 

HEAD. 
Page  3€€.    Corporation,  L 

HEARING. 

What  is,  119.  Poor,  XV.  1.  694.  mgh- 
way. 

HERIOT. 
Page  776.     Trover,  IL 

HIGHWAY. 

I.  Diversion. 

On  appeal  to '  the  sessions,  under 
Stat.  5  &  6  W.<4.   e,  SO,   u.  88,  89., 

where  justices  have  certified  for  di- 
vertbg  a  hig|iwiyr«*  the  teniois  can- 


not order  such  diversion  if  it  appear 
that  the  proposed  new  way  was  either 
not  nearer  or  not  more  commodious 
to  the  public  than  the  old,  or  that  the 
appellant  would  be  injured  or  aggrieved 
by  the  order. 

Sect.  108,  giving  a  certiorari,  and 
onpowering  uic  sessions  to  state  a 
special  case,  extends  to  orders  made 
on  appeal,  and  a  trial  by  a  jury  under 
sect.  89. 

^  Two  justices  made  a  certificate  for 
diverting  parts  of  a  highway  describ- 
ed in  the  certificate  as  leading  from 
Wtfke  to  Axminiter,  The  part  to 
be  diverted  ran  from  A,  to  B.  there 
meeting  the  Arminster  turnpike  road 
(which,  at  the  point  B,,  communicated 
with  various  other  places)^. and  along 
that  road,  in  the  direction  of  Axmrn- 
iter,  to  a  point  C,  The  proposed  new 
line  ran  directly  from  A,  to  C,  meet- 
ing the  turnpike  road  at  that  point. 
And  the  jusuces  certified  that  by  the 
new  line  it  would  be  eighty  yards 
nearer  from  Wyke  to  Axndmter  than 
b^  the  old,  and  that,  the  highway  being' 
diverted  into  the  new  line,  the  part  A, 

B,  would  become  unnecessary.  Ap- 
peal, on  the  ground,  that  reference 
being  had  to  the  different  towns  and 
places  with  which  the  original  parts  of 
the  highway  communicated,  tne  new 
lines  proposed  to  be  substituted  for  the 
old  would  not  be  nearer. 

Held,  that  on  the  trial  of  such  ap- 
peal the  proper  question  for  the  joi^', 
so  fiur  as  related  to  the  comparative 
neametSfVrBSf  whether  the  distance  from 

A.  to  the  turnpike  road  at  B,  was  lees 
by  the  line  A,  C  B.  than  by  the  old 
line  A.  B, ;  and  not  whether  the  dis- 
tance from  Wyke  to  Armmtter  by  A,^ 

C,  B,  was  less  than  by  the  old  line  A, 

B.  Begina  v.  ShUes,  919. 

II.  Surveyor's  accounts. 

1.  Under  stat.  5  &  6  W.  4.  c.  50,  ts, 

44. 105.,  no  appeal  lies  to  quarter  ses- 
sions against  tne  allowance  of  the  sur- 
veyor's accounts  at  petty  sessions. 

Where  the  justices  in  petty  sessions 
had  allowed  accounts  which  were  com* 
plained  of,  but,  as  they  themselves  de- 
posed, had  not  entered  fullv  into  the 
case,  under  the  impression  that  an  ap- 
peal lay  to  the  ouarter  sessions,  and 
that  the  case  involved  important  ques- 


1010 


HOMAGE. 


INSOLVENT  DEBTCHL 


tions  of  law,  thU  Court,  after  dedding 
that  DO  foch  appeal  lay,  refoied  a  nMoi* 
damuf  to  the  petty  teMUHis  to  review 
the  allowance.  lUg^y.  We9t  RMig 
Jutticest  634. 
8.  Appeal  clause,  6S4.    Ante,  1. 

III.  Award  of  costs  at  sessioiM,  786.  &t- 
skmtf  III. 5.     736.  Vendors,  U.S. 

IV.  Competency  of  non-rated  landowners 
411.    WUme$$jl.U 

HOMAGE. 
Pll^e  688*     JjoweTm 

HOMICIDE. 
Page  8 1 8,  886.    DtodantL 

HORSERACE. 
Pkge  631.     Wager, 

HOSPITAL. 
Incorporated,  366,    CorporaHtm^  I. 

HOUSE  OF  CORRECTION. 
What  not  rateable,  170.    Poor,  V.  I. 

ILLEGALITY. 

I.  Of  distress  warrant,  736.      Vendon, 
n.3. 

IL  Pleading, 894.  SpiriU.  414.  Plea,lLh 

ILLEGITIMACY. 
Poor,  XV. 

IMPLICATION. 

I.  Fee  by,  889.    Detnte,  II. 

IL  Ofcondiuon  in  a  recogniiance,  464. 
Certiorari,  IV. 

IMPOSSIBILITY. 
When  no  answer,  766.     Watercoune. 

IMPRISONMENT. 

I.  Under  ca.sa.    ExeaOkm^UL 

II.  Under  illegal  warrant     Wmrmd, 


IMPROVEBffENTS. 
Dower  of,  688,    Dower. 

INDEBITATUS  COUNTS. 
Pk^809.     Qmirmei,UL9.      BSCDeU^ 


INDICTMENT. 


119. 


L  For  disobeying  order  for 
Poor,  XV.  I. 

II.  Costs  after  certiorari  by  defcndiit, 
464.    Certiormri^  IV. 

INFANT. 


Action  by :  where  himsdf  c 
to  the  miscbiefy  89. 


,  L  1. 

INFERENCE. 
From  conduct,  39, 814.    BiBs^  IV.  4, 5. 

INHABITANT. 
Non-rated  hmdownery  411.  WUmen^  L  1. 

INQUISITION. 

I.  Quashed  for  not  shewing  tbe  property, 
886.    Deodand,  II. 

IL  Quashed  partially,  8I8.     Deodtmi,  L 


INSOLVENHT  DEBTOR. 

L  Where  insolvency  intenrenes  whibt 
the  sheriff  is  selling  under  fi.  fiu,  306. 
Exeewiiom,  II.  I. 

IL  Judgment  on  thewamnt  of  attorney. 

Where  an  insolvent  debtor,  before 
his  discharge,  had  given  a  warrant  of 
attorney  to  enter  up  Judgment  agaimt 
him  in  the  name  of  the  provisioDal  as- 
signee, under  stat.  7  G.  4.  c.  57.  # .  57. 
(•ee  Stat.  1  &  8  VieL  e.  1  la  #.  87.T; 
Held  that,  after  the  insolvent's  death, 
neither  the  Insolvent  Debtors*  Court 
nor  this  Court  could,  under  tbat  dansc; 
order  judgment  to  be  entered  .up  of  a 
term  after  tbe  insolvent's  death. 

And  thb  Court  refused  to  grant  a 
rule  nisi  for  entering  jodnienty  nnoc 
pro  tnnc»  of  a  tra  prwioiit  to  tba 
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death ;  though  assets  had  not  accrued 
till  tSiec  the  death,  and  though  the  In- 
solvent Debtors*  Court  had  made  an 
order  for  execution  on  the  jud(pient» 
bu(  suspended  it,  that  the  opinion  of 
this  Court  might  be  taken  on  the  va- 
lidity of  such  judgment  Harden  v. 
Fonyik,  177. 


INSPECTION. 

For  porposes  of  framing  plea. 

Bv  an  act  (6  &  7  W.  4.  c.  \xx\x.\ 
establishing  a  railway  company,  the 
management  of  the  company  was  vest- 
ed in  directors;  they  were  empowered 
to  make  calls,  under  certain  regula- 
tions as  to  time,  &c.,  and  were  directed 
to  enter  their  proceedings  in  books; 
and  it  was  declared  competent  to  any 
general  or  special  general  meeting  of  I 
the  company  to  call  for  and  inspect  all 
books,  &C.,  and  documents,  relating  to 
the  company,  and  to  require  any  in- 
formation from  the  directors. 

It  was  also  provided  that,  in  any 
action  by  the  company  against  a  share- 
holder for  calls,  it  should  be  sufficient 
to  declare  that  defendant,  bebg  pro- 
prietor of  a  share,  is  indebted  to  the 
company,  in  such  sum  as  the  calls 
amount  to,  for  so  many  calls  upon  a 
share  belonging  to  him,  whereoy  an 
action  hath  accrued,  &c. ;  and  it  should 
be  sufficient  to  prove  that  defendant, 
at  the  time  of  making  the  calls,  was  a 
shareholder,  and  that  such  call  was  in 
fact  made  and  notice  of  it  given,  as 
directed  bv  the  act;  whereupon  the 
plaintifis  should  recover,  unless  it  ap- 
poffed  that  the  call  exceeded  the 
proper  amount,  or  was  made  payable 
too  soon  afler  the  last  preceding  call, 
or  that  notice  had  not  been  given  ac- 
cording to  the  act 

In  an  action  against  a  shareholder 
for  calls,  the  declaration  being  as  above, 

Held  that  the  defendant  could  not 
claim  to  inspect  the  minute-books  of 
the  company  and  of  the  directors' 
meetings,  **  particularly  wii  h  respect  to 
the  calls**  sued  upon,  for  the  purpose 
of  framing  his  plea :  and  a  rule  of  nisi 
for  such  inspection  was  discharged. 

The  defendant,  in  the  first  instance, 
applied  to  a  iudge^  on  summons,  which 
was  atteodea  by  the  pl«intii&  I  and  the 


judge   referred    the  question  to  the 
Court. 

Semble,  that,  if  the  inspection  had 
been  grantable,  the  proceedings  on  ' 
summons  were  equivalent  to  a  demand 
and  refusal.  Birmingham  Bristol  and 
Thames  Junction  Bailway  Company  v. 
WhUe,  282. 

INTEREST. 

I.  Of  justice,  467.    Ceriiorari,lU 
IL  Of  witness.     U^ness. 

III.  In  document,  117.    Evidence,  IV.  1. 

IV.  In  proceedings  by  mandamus,  636. 
Mandamus,  XI  f.  S. 

V.  Of  bankrupt  in  the  estate  under  the 
bankruptcy,  868.    Bankrupt,  VI. 

INVALIDITY. 
When  eured  by  statute,  84.  Land  Tax. 

IRELAND. 

Debts  recoverable  only  in,  667.    Statute, 
IV. 

IRREGULARITY. 

I.  In  omitting  testatum  clause,  519.   Ejt' 
ecuiion.  III.  1. 

IL  Time  to  olnect,  700.    Ejectment,  III. 
2.     914.    WrU,l.\. 

ISSUE. 

I.  Divisibility,  555.    Costs,  IV. 

II.  In  settlement  cases,  253.  Poor,  XI.  1 . 

JOINT  STOCK  COMPANY. 
Public  Company, 

JOINT  TENANT. 
Settlement,  671.    Poor,  IX.  2.  • 

JUDGE. 
I.  Cannot  delegate  judicial  functions,  5. 
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JUDGMENT. 


II.  \Vhen  not  liable  for  oiw  of  ctok, 
IB.     RequeiU,  L  S, 

III.  Hi*  notet,  845.    PmH»er,  L 

IV.  Ameadment  of  record  from  hb  r^ 
collecUm,  G36.     MamdamaM,  XIL  & 

V.  Certificate  under  i  W.  4,   t.  7.  t.  a. 
699.     JI<g.  Gen. 

JUDGMENT. 

I.  Signing  under  judge's  certificate  under 

1  W.  4.  c.  7.  M.  a.,  S99.  Beg.  Gen. 
U.  Nunc  pro  tunc. 

1.  Id  qectment,  I.  Btg.  Om. 

2.  Wben  refiised  after  death  of  de- 
fendant, ITT.     /luobvKl,  II. 

III.  Arratod  for  defective 
reqnat,  900.     JUarriage,  I. 

IV.  Nod  obMante  veredicto,  349.    BiOi, 
U.  I. 

V.  Of  Don  pro*,  in  ejectment,  1.    Jitg. 
Gm. 


VII.  Setting  aiide :  at  an  indulgence,  or 
for  irregularic]-,  9T4.  Ejectment,  IU.7. 

VIII.  AgBJnit   company  inttesd   of   iti 
ofBcer,  268,     MamUmat,  IIL  3. 


IX  Order  of  i 
I  &  S  Fid,  c.  1 1 
11.3. 


)  ground,  under 
I.,S43.  Jttpnigr, 


X.  Ofinfenor  court :  presumption fram, 
18.    Segunii,  1.  s. 

JURISDICTION. 
!i  Generally. 

1.  DistinctioD  between  jurisdictioD 
over  the  tul^ect-iDatter,  uid  juri*- 
diclion  over  the  perM)D,S89.  IVar- 
iU.  III.  1. 


889.      ff«mn.(,in.  1. 

S.ln 
4.0b 

ing,  199.     Poor,  iV.  1. 

5.Dii 

the 

4.  Applicant   how  Tar  eitopped  from 
di.piiiing,SSl.     Poor,xn. 

m' 

5.  Miwt  appear  on  .^ce  of  warrant, 
143.889.    Wamntt.    736.    TcMfor, 
U.3. 

oaa< 
467. 

7.0 
8.8 


m.  Af 


IV.  Of 
V.PIca 


L  Que 
].Oi 


ILSpe. 
Reco 


I.  Jurb 
I.H( 


LAN*Dt(»U)  ANDTSMANT.  L-^V.  lois 


III.  Muat  act  on  dqwution*  taken  in  his 
own  prcMDoe,  889.     Wcrrmt,  III.  I. 


V.  Wlien  not  rUeable  fin  coun^  t>m]d> 
ingt,  170.    Poor,\.  1. 

JUSrmGATlON. 
Under  court  of  requoti  act,  S,  18.    Bt- 

KING'S  BENCH. 


LANDLORD  AND  l^NANT. 

I.  Term. 

l.Twotermiof  lixDioiiUuiilT.  Poor, 

IX.  1. 
3.  Effec 

bilitjr  doe*  not  contini 

Where  funiiihed  apaitmentt  in  > 
haiue  have  been  let  b;  *etW  cootract 
at  B  lum  payable  quBKeriy,  aoJ  the 
premites  arc  dettroyed  by  in  in  the 
middle  of  n  quarter,  usumpiit  liei  Tor 
the  u<e  and  cccupation  during  the  cur- 
rent quarter,  until  the  fire,  at  a  rate 
proportioned  to  the  time  of  actual  OD- 
■  cupatioii,ifit  appean  that  both  partiei 
have  agreed  that  the  occnpier't  lia- 
tHiity  doea  not  continue  after  the  oc- 
currence of  the  fire  J  for  luch  asree- 
ment  negatiTei  the  luppoiition  of  de- 
mite  for  a  cert^n  time,  and  ihew*  e 
contract  in  reipect  of  the  occupation 
de  die  in  dian.  Poeilrrr.  GiMini.lSl. 
S.  For  ooe  year  and  rx  month*  certain 

from  the  date,  BOe.    .AWtw,  II,  B. 


IL  CrestioD  of  unn. 

t.Lcaie  by  copyholder,  416.    Copv- 

iloM,IV. 
X,  Collected  from  a  correipoDdeDcc, 

506.    PiMf,  lU.  1. 
3.  Diitinction  between  demiseaby  deed 

and  other  demiiea,  850.    2Mf,  I.  I. 
III.  Leaie  or  ^rcement. 

1.  What  not  a  proMut  deniice. 

Defendant  wrote  to  plaintiff:  "  I 
*hall  be  happy  to  take  a  leate  of  your 
iron  ore  at  A.,  at  a  royalty  of  a  \t.  per 
ton,  aad  1  will  engage  to  worlt  the  iroiK 
stone,  limeitone,  ore,  and  maiuanew, 
in  luch  rdative  propordoni  tfiat  the 
average  praduc*  of  inm  «hall  not  ex- 
ceed tbe  wMf  Mtmge  of  the  common 
oret  of  Sotdk  WaUt  (wtici  I  bd^ee  to 
be  abotU  40  per  cent.);  the  term  to  be 
40  yean  ^rotN  tie  !4tfa  if  Jmt  mat, 
and  the  aleeping  rent  IJO^  per  an- 
num;" tbeleaie  to  boToidableon  the 
lesiee'i  part,  he  giving  six  montht'  no- 
tice, and  paying  a  fine  (tbe  amount  of 
which,  in  difierent  casei,  waa  then 
te  reialivi 
iDc^giU  h 

gether  lo  be  aicertained  by  eompettid 
penoia" 

Plaintiff  wrote  in  answer :  "  I  agree 
to  the  terms  contained  in  your  letter," 
Jtc,  **  and  shall  be  ready  to  gnmt  a 
lease  conrormable  thereto  from  myself 
and  all  other  proper  partiei,  wfaeoerer 
yon  re<]uire  me." 

Defendant  afterwards  wrote  to  plain- 
ti8|  propouog  to  take  a  leate  of  other 
lands  of  the  pluntiff  on  the  tetms 
abov  e-men  tioned. 

Plaintiff  wrote  in  answer :  "  1  uree 
to  let  R."  (defendant)  "  a  leate  of  my 
joint  fHToperty"  (the  last  meotknied 
lands)  "  on  the  same  terms  I  have 
granted  him  a  lease  of  my  independent 
properly,"  (the  first  mentioned  lands}, 
*  commencing  at  (he  same  time,  and 
paying  the  sane  aieeping  rent,  and  the 

Held,  in  an  action  by  plamtiffon  the 
contract  as  to  the  joint  property,  that 
the  iigreement,to  be  collected  ftom  the 
■everal  documents,  was  not  a  present 
demise.  Janet  v>  Seymldi,  506, 
a.  KBixt  of  stipulation  for  future  lease. 

Jonee  T.  S^noldi,  517. 

lY.  What  pute*  b;  tl)e  dowie.  . 
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LEXLOCL 


On  hypothetical  demife  of  raOwaj,  558. 
Poor,  V.  5. 

V.  Privity. 

Landlord  how  far  affected  by  definilt 
of  tenant,  766.     Waiereoune, 

VLRent. 

1.  Apportionment  aiVer  destruction  by 
fire,  4S1.    Jn/^,  L  8. 

S.  How  estimated  for  purposes  of 
rating,  558.    Poor,  V.  3. 

VII.  Notice  to  quit.    Noike, 
VIIL  Termination  of  tenancy. 

J.  By  fire,  421.    Ani^^L^. 

S.  By  eviction,  518.    Poti^  X.  1. 

3.  By  notice  to  quit,  806.  Notiee, 
VLB. 

IX.  Landlord's  remedies. 

1.  Against  sheriff  for  removing  goods 
without  paying  rent,  419.  Skerif, 
Ls. 

S.  Debt  for  use  and  occupation,  850. 

9.  Distress:  not  on  fixtures,  895.  Dif- 
treu,  L  S. 

X.  Pleading. 

1.  Eviction  of  parceL 

Declaration  by  landlord  against  tenant 
for  breaches  of  covenant  to  repair,  not 
to  plough  up  meadow  land  without 
consent,  or  depasture  orchards,  except 
&c.,  not  to  cut  wood,  and  not  to  as- 
sign or  underiet  without  consent;  with 
averment  that  plaintiff  entered!,  and 
that  the  breaches  were  committed 
during  the  continuance  of  the  demise. 

Plea,  that,  after  defendant  had  taken 
possession,  and  before  breach,  B,  en- 
tered upon  a  parcel  of  the  demised 
premises  and  ejected  defendant,  and 
kept  him  out  from  thence  hitherto, 
and  committed  certain  specified  griev- 
ances upon  the  premiaes,  whereby  de- 
fendant lost  all  tne  benefit  he  should 
otherwise  have  made  by  his  occupa- 
tion ;  and  that  B.  had  full  power  and 
authority  from  plaintiff  so  to  act.  The 
plea  did  not  slute  that  defendant  had 
quitted  possession,  except  as  above. 

Held  bad,  on  demurrer  to  the  repli- 
cation.   Newton  v.  AUm,  518. 

2.  Default  of  tenant,  to  action  by  land- 
lord, 766.     Watercowne* 


LAND-TAX. 

Where  tenant  for  life^ 
peachment  of  waste,  makes  an  absolnte 
sale  and  conveyance  of  land  under 
stat.43  6.5.  r.116.  f.51.,  for  the  pur. 
pose  of  redeeming  the  land-tax  on 
other  propert}',  the  growing  timber, 
though  not  mentioned  in  the  convey- 
ance, passes  with  the  land ;  and  the 
price  of  it.  as  well  as  that  of  the  hmd, 
must  be  paid  into  the  Bank  oiJEnfjkmi 
under  sect.  98 ;  although  the  pnceof 
the  land  without  the  timber  makes  up 
the  sum  for  which  the  land-tax  is  to  be 
redeemed. 

Semble,  that  if  the  price  of  the  tioh 
her  be  paid,  by  mistake,  to  the  tenant 
for  life  and  npt  into  the  Bank,  the  con- 
veyance is  void  under  sut.  4S  G,  3. 
c.  116.  «.  119. 

But  assuming  this  to  be  so,  the  case 
is  within  ttat.  54  G.  3.  c  173.  i.  IS., 
and  Stat.  57  G,  3.  c.  100.  s.  25. ;  and 
either  clause  will  cure  the  defect.  JDoe 
dewu  BiewUt  v.  PkUHpg,  84. 


LARGENESS. 

I.  In  specification,  938.    Paieni. 

m 

II.  In  pleading.    Pleading^  IV. 

LEGITIMACY. 

Presumption  of  intercourse,  444.    Poor. 
XV.  4. 


LEGAL  ESTATE. 


Presumption  of  reconveyance,  430.    De- 
viie.hs. 


LETTER. 


I.  Lease  or  agreement  collected  from  cor- 
respondence, 506.  Landiord  mud  7V> 
MIfl/,  IIL  1. 

IL  In  evidencci  51.    BankrtqU,  I.  2. 


LEX  LOCI. 
Pi^5.    JBS&,IV.2. 


LIBEL. 
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UBEL. 

Recriininntorjr  publications. 

On  motion  for  a  criminal  inform- 
ation for  a  libel  impugning  the  conduct 
of  a  jury,  it  appeared  that  the  foreman 
had  published  a  letter  commenting  in 
violent  terms  on  the  alleged  libel,  and 
that,  before  publication,  lie  communi- 
cated a  copy  to  the  other  jurymen. 
The  letter  was  signed  by  the  foreman 
"  for  self  and  fellows  r'*  and  it  appeared 
to  the  Court  that  the  affidavits  anbrded 
ground  for  believing  that  some  of  the 
jurymen  knew  of  the  foreman's  inten- 
tion to  publish  the  letter  early  enoueh 
to  have  given  him  notice  of  their  dis- 
sent from  his  doing  so,  which  they  had 
not  done. 

Held  that  neither  these  jur}'roen  nor 
the  foreman  were  entitled  to  the  cri- 
minal information.  Regina  v.  Lawson, 
486. 


UCENCE. 

Page  416.      Copt/hold,  IV.      900.  Jlfar- 
riage,  I. 

LIFE. 

Tenant  for  life. 

1 .  Redemption  of  land-tax,  84.  Land' 
tax, 

2.  By  entireties :  waste,  545.     Watte. 

5,  What  words  give  an  estate  for  life, 
229.     Deviseyll. 

LIVING. 
Page  566.    Corporation^  h 

LORDS  OF  THE  TREASURY. 

Jurisdiction  in  compensation  cases,  751. 
Statute,  XLIII.  4. 

LUNATIC. 
Pauper,  221.    Poor^  XWL 

MAJORITY. 
Act  of,  when  binding,  366.  Corporathn,  I. 

VOL.  I.  M.S. 


MALICE. 

I.  Gross  negligence,  29.  NegUgence^  1. 1. 

II.  When  it  must  be  alleged,  900.  Mar^ 
riageyl, 

MALICIOUS  PROSECUTION. 
Divisibility,  Z53,    Cottt,  IV. 

M.\LVERSATION. 
Page  467.    Certiorari,  II. 

MANDAMUS. 

I.  When  the  proper  remedy :  as  con- 
trasted with  appeal  to  visitor,  566. 
Corporation,  I. 

II.  In  particular  cases. 

1 .  To  guardians,  to  obey  order  of  com- 
missioners, 150.    Poor,  I.  1. 

2.  To  deliver  court  papers  to  proper 
officer,  161.    Post,llL  1. 

5.  To  overseers  to  pay  money  to  guar- 
dians, 185.    Poor,  II. 

4.  To  public  company  to  make  calls 
and  pay  debt,  288.    Pott,  III.  S. 

5.  To  steward  to  admit  tenant,  552. 
355.  n.     Copyhold,  III. 

6.  To  head  of  corporation  to  affix  cor- 
porate seal,  566.     Corporation,  I. 

7.  To  insert  name  in  burgess  roll,  455. 
StattUe. 

8.  To  corporation  to  pay  instalments 
on  compensation  bond,  616.  Pott, 
VIII.  8. 

9.  To  produce  ratebooks  at  a  parish 
poll,  656.    Post,  XII.  2. 

10.  To  administer  oath  to  commis- 
sioners, 660.    Post,  XH.  4. 

11.  To  execute  comnensati6n  bond, 
751.     Statute,  XLlil.  4. 

12.  To  make  fences  on  sides  of  turn- 
pike  road,  860.    Post^  VI.  2. 

III.  When  refused  or  quashed. 

1.  Within  ordinary  remedies. 

A  mandamus  issued  commanding  a 
party  who  was  alleged  to  have  custody 
of  certain  books,  papers,  and  proceed- 
ings relating  to  a  court  of  requests 
(under  a  local  act,  47  G.  5.  sett.  2. 
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c.  i.),  or  to  the  office  of  the  clerk 
thereof,  to  deliver  them  up  to  a  party 
who  claimed  to  hold  them  as  having 
been  elected  clerk  to  the  court.       -  - 

Held,  that  the  mandamus  was  bad, 
as  not  shewing  that  the  detainer  was 
by  other  than  a  private  individual. 

Although  the  defendant,  in  his  re- 
turn, alleged  that  he,  and  not  the  pro- 
secutor, was  duly  elected  clerk,  and 
that,  as  such  clerk,  he  was  entitled  to 
hold  the  books,  &c.,  raising,  on  the 
face  of  the  return,  a  question  upon 
the  construction  of  the  local  act,  and 
of  Stat.  5  &6  fV.4.  c,  76.  ts,  72.  and 
28. 

If  on  the  face  of  a  mandamus,  there 
be  no  ground  for  the  writ,  the  defect 
cannot  be  supplied  by  matter  appear- 
ing in  the  return.  Regma  v.  Hopkmt^ 
161. 

2.  Within  ordinary  remedies. 

By  Stat.  (7  W,  4.  and  1  TwL  c.  xxx.), 
a  company  was  established,  with  power 
to  make  calls,  and  to  sue  and  be  sued 
in  the  name  of  their  treasurer  or 
any  director.  An  action  was  brought 
against  the  treasurer,  and  judgment 
entered  up  against  the  company,  who 
appeared  to  have  no  assets.  The 
Court  refused  to  issue  a  mandamus 
commanding  the  company  to  pay  the 
sum  recovered  and  costs. 

The  Court  also  refused  to  issue  a 
mandamus  requiring  the  company  to 
make  calls  to  enable  them  to  satisfy 
the  debt,  it  appearing  that  calls  suffi- 
cient to  satisfy  the  judgment  had  been 
made  but  not  paid,  and  that  the  com- 
pany had  not  now  the  proper  officers 
for  making  such  calls.  Quaere,  whe- 
ther, if  these  circumstances  had  not 
appeared,  a  mandamus  would  have 
gone  commanding  the  company  to 
make  the  calls.  Regina  v.  Victoria 
Park  Company,  288. 

7.  To  the  crown  or  its  steward,  352. 
Copyhold,  III.  2. 

4.  To  steward  of  manor  without  the 
lord,  352,  555,  n.     Copyhold,  lH, 

5.  To  petty  sessions  to  review  allow- 
ance of  surveyor's  accounts,  624. 
Highway,  II.  1. 

6.  To  officer  to  undo  what  he  was 
right  in  doing,  886.     Registry, 

IV.  Practice* 


1.  What  affidavits  nay  be  used. 

On  motion  for  costs  of  mandamus, 
the  prosecutor  cannot  refer  to  affidavits 
used  by  him  in  appijriog  for  the  mao- 
damus,  unless  the  rule  for  coats  be 
drawn  up  on  reading  mch  affidsvits. 
Regma  v.  Peierkotue,  Mader^^  314. 

S.  Who  are  to  be  taken  to  be  the  pro- 
secutors, 636.    Poff,  XII.  2. 

3.  What  objections  open  on  concilium, 
352,  CopyhoU  III.  S.  566.  Cbr- 
poratioH,l, 

4.  When  coo  late  to  object  that  it 
does  not  appear  who  are  profecu- 
tors,  636,  660.     PoU,  XII.  S. 

5.  Amendment  of  postea,  6S6,  Pod, 
XII.  2. 

6.  Amendment  of  writ. 
Newbury,  Mayor  4«^  759. 

V.  Prosecutor. 

How  shewn;  nature  of  his  interest; 
right  to  costs  and  damages,  656. 
Poti,  XII.  2. 

VI.  1.  Peremptory,  616.     PoU,  VIII.  8. 

2.  Though  part  of  return  unanswered. 

To  a  mandamus,  suffiescing  that 
trustees  of  a  turnpike  roaa  had  carried 
the  road  over  the  private  grounds  of 
C,  but  had  not  (as  directed  by  stat. 
4  (r.  4.  c,  95.  «.  66^  fenced  them  on 
each  side,  and  commanding  them  to 
do  so,  return  was  made,  1.  Denying 
that  the  land  belonged  to  C  2.  AUi^ 
ing  that  the  trustees  had  made  satis- 
faction to  C  (under  stat.  3  G,  4.  c.  126. 
«.  85.)  for  the  damage  done  b^  so  carry- 
ing the  road,  which  satisfaction  C  had 
accepted,  had  taken  security  for  the 
amount,  and  had  proceeded  to  enforce 
the  security.  3.  Alleging  that  the 
trustees  had  no  funds  enabling  them 
to  execute  the  required  work. 

C.  pleaded,  tendering  issue  on  the 
denial  of  property,  and  leaviitt  the 
other  alleeations  unanswered,  issue 
was  joined,  and  verdict  found  (or  the 
crown. 

Held,  that  theunanswered  allegations 
were  no  valid  return,  that  the  want  of 
funds  was  no  excuse  after  the  road  bad 
been  made;  and  that  the  prosecutor, 
having  succeeded  on  the  above  plea, 
was  entitled  to  a  peremptory  manda- 
.  mus.  ReffSML  v.  Lvion  Roads,  Drtuieetf 
861. 
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VII.  Writ. 

1.  What  defects  not  sapplied  by  re- 
turn, 161.    Anie,  III.  I. 

2.  Objections  available  on  motion  for 
attachment,  616.    Pott^  VIII.  8. 

3.  Demand  and  refusal,  366.  Corpora 
oitbfifl.  Regmay.Newbmy^ Mayor ^ 
4rC"i  759. 

4.  Amendment  on  argument.   lUgma 

V.  Newbury,  Mayor,  4^.,  751. 

VIII.  Return. 

1.  Effect  of  statements  in,  161.    Ante, 

ni.  1. 

2.  Admissions  in,  366.  CorporaUon,  I. 

3.  What  objections  not  open  where 
mere  right  insisted  on,  366.  Cor- 
poraHon^  I. 

4.  Ai^mentativeness,  366.  Corpora 
ation,  1. 

5.  Unanswered  allegations,  S60.   Ante, 

VI.  1. 

6.  Not  quashed  because  filed  too  late. 
Regma  y.  Kendall,  374. 

7.  Setting  down  for  argument  as  on  a 
concilium.    Regina  v.  Kendall,  374. 

8.  Not  heard  to  a  peremptory  mandamus. 

The  Court  will  not  hear  a  return  to 
a  peremptory  mandamus,  though  stating 
an  attempt  made  to  comply  with  the 
writ,  and  causes  by  which  it  had  been 
frustrated. 

On  mandamus  to  the  mayor,  alder- 
men, and  burgesses  (the  body  corpo- 
rate) of  P.,  to  make  a  borough  rate  for 
the  purpose  of  paying  instalments  on  a 
bond  executed  (under  stat.  5&6lV,4, 
c,  76.  s,  67.)  in  their  name,  no  return 
being  made,  a  peremptory  mandamus 
issu^,  which  was  disobeyed,  and  an 
attachment  was  then  moved  for  against 
the  mayor,aldermen,  and burgeitet.  The 
peremptory  writ  had  been  served  on 
the  mayor  and  several  aldermen  and 
councillors.  Held,  that  (assuming  the 
motion  to  be  in  other  respects  main- 
tainable), an  attachment  including  the 
burgesses  in  general  could  not  be 
granted ;  and  the  Court  discharged  the 
rule,  though  the  prosecutor  offered  to 
confine  it  to  those  parties  who  had 
been  served  with  the  writ. 

A  mandamus  to  pay  instalments  on 
such  bond,  by  enforcing  payment  of 
the  present  borough  rate,  or  laying  a 
new  one,  is  bad,  unless  it  shew  that 


the  corporation  has,  or  professes  to 
have,  no  other  means  of  payment;  for 
the  prosecutor  u  not  to  select  the  fund 
out  of  which  payment  shall  be  made. 

This  objection  is  not  too  late  on 
motion  for  an  attachment  for  disobey- 
ing a  peremptory  mandamus  to  pay  or 
make  a  new  rate.  Regma  v.  Ledgard, 
616. 
9.  Case  for  false  return,  636.    Poit, 

XII.  s. 

X.  Feigned  issue. 

To  trjr  which  of  two  parties  has  the 
better  n^ht. 

The  nght  of  nomination  to  a  fellow- 
ship bdn^  in  dispute  between  two  par- 
ties daimmg  under  the  same  grant,  the 
Court  directed  an  issue  to  try,  ^  whe« 
ther  the  plaintiff  had  a  better  ridit 
than  the  defendant  to  nominate.**  On 
the  trial  it  appeared  that  defendant 
had  nominatea  for  nearly  twenty  years, 
and  that  vacancies  occurred  about  once 
in  five  years;  that  the  right  of  nomi- 
nation was  limited,  by  we  ^rant,  to 
the  heirs  male  of  JE.,  with  hmitation 
over  in  default  of  such  heirs ;  that  the 
eldest  son  of  E.  had  three  sons;  that 
plaintiff,  was  lineally  descended  from 
the  third;  but  that  in  1634,  the  two 
elder  sons  were  living,  and  one  had 
then  living  male  issue.  No  further 
evidence  was  given.  Held  that,  on  the 
issue  directed,  plaintiff  might  recover 
upon  this  evidence,  without  shewing 
that  the  two  elder  branches  were  ex- 
tinct.   Sandys  v.  Sandys,  316. 

XL.  Damages. 

1.  Prosecutor  when  entitled  to,  636. 
Posl,  XII 2. 

S.  Amendment  of  postea  by  entering, 
636.    Post,  XII.  s. 

XII.  Costs. 

1.  Against   party  in  substance,  514. 
Ante,  IV.  1. 

8.  Who  entitled  to :  prosecutor. 

Mandamus  to  parish  ofiicers  to  pro- 
duce the  parish  rates  and  books  at  the 
scrutiny  of  a  poll  which  had  been  taken 
for  the  election  of  churchwardens,  over- 
seers, and  surveyor.  The  writ  stated 
the  refusal  of  the  defendants  to  be  to 
the  damage  of  the  parishioners;  and 
the  complaint  to  be  by  them.  The 
inducement  recited  certain  fiu:ts  re- 
specting the  polls.    Return  was  made 
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denying  these.  Two  parishioners,  for 
themselves  and  the  other  parishioners, 
entered  traverses  on  these  denials,  ui>on 
which  issues  were  joined,  and,  on  trial, 
found  for  the  Crown.  The  Judge  cer- 
tified for  a  special  jury. 

Held  by  the  dourt  of  Exchequer 
Chamber  oo  error. 

That,  as  against  the  defendants  on 
thu  record,  it  must  be  held  that  the 
two  paiishioners  were  the  prosecutors. 
By  the  same  court  on  error,  and  by  the 
Court  of  Q.  B.  on  motion. 

That,  Stat.  1  W.  4.  c.  21.  m.  3.  6., 
applies  to  all  writs  of  mandamus,  and 
entitles  prosecutors  recovering  on  a 
traverse  to  damages  and  costs,  whether 
or  not  thev  are  so  interested  as  to  have 
been  entitled  to  sue  in  case  for  a  false 
return. 

And  that  the  two  parishioners,  as 
prosecutors,  were  entitled  to  damages 
and  costs. 

The  jury  having  omitted  to  find  da- 
mages, held  by  die  Court  of  Q.  B., 
that,  under  the  circumstances  above 
stated,  the  Judge  who  tried  the  cause 
might  order,  from  his  recollection,  the 
verdict  to  be  entered  on  the  postea  for 
nominal  damages,  though  the  associate's 
indorsement  on  the  Nisi  Prius  record, 
was  only  •*  verdict  for  the  Crown." 

In  taxing  the  costs,  the  costs  of  ob- 
taining the  writ  were  included,  with- 
out applying  to  the  Court,  under  stat. 
I  tV.4.  c.  21.  1.  6.  Held  to  be  right, 
by  the  Court  of  Q.  B.  Regmay.FcM, 
636. 

S,  Necessity  for  application   to  the 
court,  636.     Afiie,  2. 

4.  Necessity  for  application  to  court : 

defendant  entitled  to. 

By  a  drainage  act  (4 1  G.  3.  U.  K. 
c,  cxxxvi.),  commissioners  were  ordered 
to  administer  an  oath  to  new  conmiis- 
sioners  elected.  On  mandamus  re- 
quiring a  commissioner  to  swear  in  a 
person  alleged  to  be  elected,  defendant 
-  returned  that  the  party  was  not  elect- 
ed ;  and,  on  traverse  taken  on  the  re- 
turn, defendant  had  the  verdict  and 
judgment.  Held,  that  defendant  (under 
Stat.  9  Anne,  c,  20.  i.  2.  and  stat.  1  }V,4. 
r.Sl.  S.3.)  was  entitled  to  the  costs 
of  shewing  cause  upon  the  rule,  as  part 
of  the  general  costs,  without  special 
application  and  order  under  stat.  1  fr«4. 
e.Sl.  f.6. 


A  previous  act  {56  G.  31  c,  99.V 
incorporated  in  the  above,  enacted 
that,  "  if  any  action,  suit,  or  iofbrma- 
tion,  shall  be  commenced  or  prose- 
cuted against  any  person,**  ^  for  any 
thing  to  be  done  in  pursuance  of  this 
act,  or  in  the  execution  of  the  powers 
and  authorities  hereby  given  and 
granted,"  the  action,  information,  &C., 
shall  be  commenced  within  six  months 
next  after  the  fact  committed  s  the  gr- 
nertd  issite  may  be  pleaded  and  the  sta- 
tute and  special  matter  given  in  evi- 
dence ;  and,  if  the  defendant  have  a 
verdict,  or  the  piamti^be  namuited^oT 
suffer  a  dtsconiinuancCf  or  judgment  be 
given  against  him  on  demurrer  or 
otherwise,  defendant  shall  have  treble 
costs. 

Held,  that  defendant,  on  the  judg- 
ment upon  traverse  to  the  return,  was 
not  entitled  to  treble  costs.  Regma 
V.  Kdlk,  660. 

5*  When  not  increased  under  local  act, 
660.    Aniij  4. 

6.  To  party  succeeding,  751.    Siaitde^ 
XLIIL4. 

7.  What  affidavits  referred   to,  314. 
Ante,  IV.  1. 

XIII.  Attachment,   against    whom  not 
granted,  616^    Ante,  VIII.  8. 

MANOR. 

I.  Belonging  to  the  crown,  352.     Copy- 
hold.  III.  2. 

II.  Heriote,  776.     Trover,  IL 


MARRIAGE. 

I.  Declaration,  in  case,  stated  that  plain- 
tiff (a  man)  and  H.  were  desirous  to 
intermarry ;  that  a  licence  was  panted 
to  the  end  that  the  marriage  might  be 
solemnized  in  the  parish  church  of  J?., 
by  the  rector,  vicar,  or  curate  thereof, 
without  banns,  within  three  months 
from  the  date,  HS  usual  place  of  abode 
having  been  in  B.  for  fifteen  days  im- 
mediately before  the  granting  of  the 
licence ;  pi(>vided  there  should  appear 
to  be  no  impediment  by  reason  of 
former  marriage,  consanguinity,  &c, 
nor  any  siut  be  depending  by  reason 
thereof;  add  that  the  cdebiiticmthoiild 
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be  in  the  said  church  between  eight 
and  twelve  in  the  forenoon:  the  de- 
claration also  averred  that  defendant 
was  rector  and  sole  minister  of  the 
church  of  B,,  that  there  was  no  impe- 
diment by  reason  &c.,  nor  any  suit 
&c. ;  and  that  by  reason  of  the  pre- 
mises, and  by  force  of  the  licence,  it 
became  defendant's  duty  as  rector  &c. 
on  notice  of  the  licence,  to  solemnize 
the  niarriage  in  the  manner  and  time 
specified  in  the  licence,  when  thereunto 
requested:  that  defendant  had  notice 
of  the  licence,  and  afterwards,  viz.,  on 
&c.,  and  on  several  other  days  between 
that  day*  and  the  death  of  H.^  was  re- 
quested by  plaintiff  to  solemnize  the 
marriage  in  the  manner  and  time 
specified  in  the  licence ;  yet  defend- 
ant, not  regarding  his  duty,  but  con- 
triving wrongfully  and  illegally  to 
harass,  oppress,  and  injure  plaintiff, 
would  not  on  the  said  &c.,  or  at  any 
time  afterwards,  solemnize  the  mar- 
riage, but  wrongfully  and  illegally  re- 
fused so  to  do :  that,  while  he  con- 
tinued so.  to  refuse,  H.  died ;  and  that 
by  reason,  &c.  plaintiff  lost  the  benefit 
of  the  licence,  and  the  marriage,  and 
had  been  put  to  expenses  which  were 
rendered  useless,  had  been  injured  in 
his  good  name, and  had  suffered  anxiety 
of  mind. 

Held  bad  after  verdict,  for  not  aver- 
ring a  request  from  H.,  or  notice  to 
defendant  that  H,  was  willing  that  the 
marriage  should  take  place. 

Semble^  per  Patteton  and  Coleridge 
Js.,  that  the  request  was  insufficiently 
stated,  inasmuch  as  the  licence  allowed 
three  months. 

SemUe^  per  Patteton  J.,  that  the  de- 
claration ought  to  have  averred  that 
the  licence  was  in  force  at  the  time  of 
request 

Sembie,  per  Williams  and  Coleridge 
Js.,  that  the  declaration  was  also  bad 
for  not  shewing  that  the  defendant,  at 
the  time  of  the  request,  was  able  to 
perform  the  ceremony,  and  was  not 
engaged  in  the  performance  of  some 
other  duty. 

Qtuere,  whether,  under  any  circum- 
stances an  action  at  law  lies  against  a 
clergyman  for  refusing  to  perform  the 
marriage  ceremony.    Datnt  v.  Black, 
.    900. 

U.  Swi.tiho.fiartmeml  Feme. 
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MASTER. 
Of  corporation,  56G,    Corporation,  I. 

MASTER  AND  SERVANT. 

Liability  of  master  from  acts  of  servant. 
Negligence,  29.    Negligence,  I.  1. 

MEMORANDUM, 

I.  Promotions  588. 

II.  Of  contract.    Agreement,    Stamp. 

MINES. 

Compensation,  how  iestiroated.  Tn  re 
Wright  4-  The  Crawford  Canal  Own- 
pani/,  98. 

MISTAKE. 

In  payment  of  purchase-money  to  tenant 
tor  life,  84.    Land  Tax. 

MONTH. 
Lunar  or  cdlcndar,  247.    Poor,  IX.  1. 

MUNICIPAL  CORPORATIONS. 
L  Town  council. 

1.  Whether  they  or  the  corporation  are 
to  be  called  upon  to  do  an  act  which 
it  is  the  duty  of  the  former  to  do, 
616,  625.     Mandamus,  VIII.  8. 

2.  Effect  of  delay  till  there  has  been  a 
change  in  the  council,  878.  Statute^ 
XLIII.  2. 

5.  Irregular  act,  without  objection, 
878.     Statute,  XLIII.  2. 

II.  Aldermen.    When  it  is  too  late  to 

appoint  who  shall  go  out,  878.    5to- 
tute,  XLIII.  2. 

III.  Burgesses,  attachment  against,  when 
refused,  616.    Mandamus,  VIII.  8. 

IV.  Burgess  list  and  burgess  roll :  powers 
of  revision  court,  455.  Statute,XLyL 

V.  Freemen;  right  of  common,  where 
borough  extended,  782.  Variance,  I.  2. 

VI.  Corporate  officers;  town  clerk;  ground 
of  a  motion,  751.    Statute,  XLUl.  4. 

VII«  Overseen  of  the  poor;  cfipct.  of 

5X9 


1020 


NAME. 


NOTICE. 


omission  to  make  bunjest  list  for  a  dis- 
trict, 453.    Siaitiie^XLWl. 

VIII.  Boundaries;  effect  of  estension, 
782.     Farimice,  L  2. 

IX.  Property. 

1.  Ejectment  by  judgment  creditor 
anckr  an  elmt,  700.  Ejectmad^ 
UI.2. 

S.  Whether  the  public  purposes  exempt 
it  from  execution,  700.  Ejechneni^ 
in.2. 

3.  What  defence  open  under  common 
eooient  rule,  700.  Ejectment^  III.  2. 

X.  Borough  rate;  mandamus  to  lay,  616. 
MoRdamui,  VIII.  8. 

2L  Compensation. 

1.  Prosecutor  not  to  select  the  fund) 
616.     Mandamus^  VIII.  8. 

2.  Remedy  by  mandamus,  616.  Man- 
damuM,  VIIL  8.  751.  StatvU, 
XLIII.  4. 

5.  Jurisdiction  of  Lords  of  Treasury, 
751.     Siaiute^  XLIII.  4. 

4.  Costs,  781.     StatuU^  XLIII.  4. 

NAME. 

I.  Fraudulently  inserted  in  registry  of 
births,  886.    Repttry. 

II.  Of  owner,in  coroner's  inquisition,  826. 
Deodand^lL 

NAVIGATION. 
PUol.    Skipping, 

NEGLIGENCE. 

I.  1.  Plaintiff  contributory  to  the  mis- 
chief. 

Defendant  negligently  left  his  horse 
and  cart  unattended  in  the  street. 
Plaintifi^  a  child  seven  years  old,  got 
upon  the  cart  in  play;  another  child 
incautiously  led  the  horse  on,  and 
plaintiff  was  thereby  thrown  down  and 
nurt. 

Held,  that  defendant  was  liable  in 
an  action  on  the  case,  though  plaintiff 
was  a  trespasser,  and  contributed  to 
the  mischief  by  bis  own  act.  And  that 
it  was  properly  left  to  the  jury,  whether 
defoottit  •  conduct  was  ntipgeatf  and 


the  negligence  caused  tbeiDJmy.  L^fmek 
T.  KurdiMy  99. 

8.  Stranger  contributory,  29.    Jnie^  1. 
IL  1.  Of  servant,  29.    Jni^,  I.  1. 
2.  Of  tenant,  766.     Watcreamne. 

NEW  ASSIGNMENT. 

In  debt  for  work  and  labour,  77.    Pica, 
IV.  1. 

NEW  TRIAL. 

Efiect  of  compromise  on  rule,  333.  Cotis, 
IV. 

NOMINATION. 
To  a  living,  366.    Corporaiiom,  L 

NON  ASSUMPSIT. 
Pkige4i4.    Pi^IIL 

NON  ACCESS. 

Piige  444.     Poor,  XV.  4. 

NONFEASANCE. 

Want  of  notice,  when  no  answer,  766. 
Watercoune^ 

NOTICE. 

I.  Generally. 

1.  Inference  of  from  conduct,  39, 8H. 
Bilk,  IV. 

2.  Want  of,  when  not  an  answer,  766. 
IVafercourte. 

II.  In  particuUr  cases. 

1.  Of  act  of  bankruptcy,  in- whom  ma- 
terial, 707.    Banin^t,  HI.  3. 

3.  Of  dishonour,  39,  43,  814.     BiBs, 

3.  To  produce;  inference  from  non- 
production,  8 1 4.    Bilii,  IV.  5. 

4.  When  necessary  in  a  conviction,  712. 
Pilot, 

5.  To  quit. 

Demise  for  one  year  and  six  months 
certain  from  Augutt  13th,  at  a  rent 
payable  on  the  usual  quarter  days; 
three  calendar  niMitfas*  notioe  to  bt 


OBJECTION. 

giTen  on  either  ride  before  determina- 
tion of  the  said  tenancy.  The  tenant 
continued  to  occupy  beyond  the  year 
and  six  months. 

Held,  that  a  three  months'  notice  to 
quit,  expiring  on  13th  August^  was 
proper;  and  not  a  notice  expiring  at 
the  end  of  a  year  from  the  termination 
of  the  year  and  six  months.  Doe  dem, 
Robinton  v.  JDobeU^  806. 

6.  Of  grounds  of  appeal,  253.    Poor. 
XL  1. 

in.  Judicial;  not  that  a  corporation 
exists  by  a  certain  name,  826.  Deo^ 
dandf  II. 

IV.  How  pleaded,  900.   Marriage,  I. 


OBJECTION. 

I.  1.  Available  on  demurrer  to  plea  to 
jurisdiction,  667.    SMvte,  1 Y. 

2.  Stating  in  paper  book,  Regina  v. 
Alderson,  883.  n.     498.     Bills,  VI.  5. 

IL  When  to  be  taken. 

1.  To  interest  of  justice,  467.  Gpr- 
Horari,  II. 

2.  To  form  of  mandamus,  616.  Mati" 
damut,  VIII.  8. 

3.  To  irregularity,  when,  700.  Eject' 
ment,  II.  2.  9H.     Writ. 

A,  When  too  late  on  error,  636.  Jlfan- 
damus,  XII.  2. 

5.  To  proceediqzof  towncouncil,878. 
Statute,  XLIII.  2. 

OCCUPATION. 
For  public  purposes,  1 70.    Poor,  V.  1 . 

OFFICER. 

I.  Ground  of  removal :  frdni  office  held 
during  good  behaviour,  751.  Statute, 
XLUl.  4. 

II.  Duties,  powers,  and  liabilities. 

1.  When  protected,  3.  Requests^  II.  1. 

2.  When  not  protected,  18.  Requests, 
I.  2. 

3.  W^hen  not  rateable  for  official  resi- 
dence, 1 70.    Poor,  V.  I. 

4.  Liability  to  an  actic  i  for  refusal  to 
perform  an  act  of  duty,  900.  Mar- 
Hflge,  L 
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5.  One  of  several,  where  he  may  act 
alone,  480.    Church  rate, 

III.  Of  poor  law  union,  130.    Poor^  I.  1. 

IV.  Pleading. 

1.  So  as  not  to  be  involved  in  error  of 
superior,  3,  17.    Requests, 

2.  Request  or  notice  to  perform  duty, 
and  ability  to  do  so,  900.  Marriage, 

X. 

OFFICES  OP  THE  CHURCH. 
Refusal  to  perform,  900.    Marriage,  L 

OMISSION. 

When  incurable  after  change  in  body, 
878.     Statute,  XLIII.  2. 

ORDER. 

L  Generally. 

1.  Shewing  jurisdiction,  677.  Poor, 
XV.  2. 

2.  Alteration  by  subsequent  order,  150. 
Poor,  I.  1. 

IL  In  particular  cases. 

1.  For  defendant's  costs  on  a  bastardy 
application,  677.    Poor,  XV.  2. 

2.  Of  court,  to  pay  money,  243.  At* 
tomey,  IL  3. 

3.  Taxed  bill,  245.    Attorney,  IL  5. 

4.  Of  sessions  for  costs,  726.  Sessions, 
IIL  5. 

5.  For  removal  and  maintenance  of 
pauper  lunatic,  221.    Poor,  XVI. 

6.  Removal  of  several  paupers  on  in- 
dependent settlements,  428.  Poor, 
XII. 

7.  Of  justices,  66.    Certiorari,  IIL 

HI.  Recitals  in,  how  far  evidence.  Regina 
V.  Stamper,  122. 

See  also  Regina  v.  Holdsworth,  221. 

IV.  Indictment  for  disobeying,  119.  Poor, 
XV.  1. 

V.  Conviction  for  disobeying,  726.    Ses» 

sions,  HI.  3. 

OWN  ACT. 

Wiien  an  answer  to  an  action  for  de- 
murrage, 870.    iS^ppM^,  1. 1.  ' 
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OXFORD. 


PATENT. 


OXFORD. 

By  charter,  and  by  ttat.  13  Eki, 
C.89.,  the  chancellor  and  scholars  of 
the  University  of  Oxford  have  cogni- 
zance and  execution  of  all  contracts, 
pleas,  and  complaints  personal  &C.9 
where  anj  scholar  or  other  person 
having  pnvilege  of  the  univerdty  is  a 
party,  and  all  judpes  and  justices  &c. 
are  forbidden  to  mtennecuile  in  such 
pleas,  and,  if  they  should  do  so,  are 
required  to  supenede  the  inquisition, 
cognisance,  or  process,  &c^  on  a  noti- 
fication from  the  Chanc«Uor.  The 
Chancellor's  court  has  for  several  cen- 
turies taken  cognizance  of  such  pleas, 
and  discommoned  (t.^.  debarred  from 
trading  and  intercourse  with  members 
of  the  university)  persons  who  have 
sued  its  scholars  in  other  courts. 

Held,  (admitting  the  right  of  cogni- 
zance, and  not  denying  the  legality  of 
discommoning,)  that  where  a  party  had 
brought  an  action  at  common  law 
against  a  resident  member  of  the  uni- 
versity, and  when  cited  to  answer  in 
the  Chancellor's  court  for  having  done 
so,  neglected  to  appear,  the  Chancel- 
lor's court  could  not,  of  its  own  au- 
thority, adjudge  that  he  should  stop 
all  proceedings  and  pay  costs,  and,  on 
his  default,  arrest  him.  Although  this 
proceeding  was  stated  to  be  the  usual 
practice,  and  less  penal  than  discom- 
moning. 

On  nK)tion  for  a  prohibition  after 
such  judgment,  thi«  Court  granted  the 
writ  at  once,  without  putting  the  ap- 
plicant to  declare.  Begina  v.  Oxford, 
Ckaneellor,  952. 


PAPER  BOOK. 

Stating  points,  498.     BUi*,  VI.  5.    Be- 
gina  V.  AidcrtoH,  883  n. 

PARENT  AxND  CHILD. 
Legitimacy.     Poor,  XV. 

PARTICULARITY^ 

L  In  warrant  of  commitment,  143.  Ifar- 
rani,  IV. 

IL  In  spedficatiooi  138.    PtUaiU 


PARTICULARS  OF  DEMAND. 

L  Admisnon  of  payment,  597,  400, 403, 
796.     Pt^meui,  II. 

n.  ^Vhen  they  do  not  aid  the  plouiiag, 
77.    Plea,  TV.  I. 


PARTNER. 

I.  Proof  of  partnership:  admisaons. 

Where  a  defendant  is  charged  with 
a  debt  as  partner  in  a  raining  compaoy, 
but  is  not  shewn  to  have  either  con- 
tracted such  debt  personally,  or  repre- 
sented himself  to  the  pliuntiir  as  a 
partner,  the  fiict  of  his  ha\-ing  been 
partner  may  nevertheless  be  shewn  by 
evidence  short  of  strict  proof  that  he 
had  executed  a  deed  of  copartnership, 
or  was  legally  interested  in  the  mine. 
Admissions  made  by  him,  before  or  af- 
ter the  debt  was  incurred,  may  be  evi- 
dence for  this  purpose. 

Per  Lord  JJenwum  C  J.  An  under- 
sheriff  sending  his  notes  to  the  Court, 
on  motion  for  a  new  trial  on  the 
ground  of  misdirection,  should  state  the 
manner  in  which  he  submitted  the  case 
to  the  jury,  and  not  leave  it  to  be 
shewn  by  ajffidavit.  Baipk  v.  Hartry, 
845. 

II.  Dissolution  :  indorsement  of  bill  pre- 
viously cbawn  and  accepted,  349. 
Bills,  IL  1. 

in.  Statutory  right  to  sue,  limited  to 
statutory  jurisdiction,  667.  SUUute,  IV. 


PATENT. 

Case  for  infringing  a  patent :  plea, 
no  proper  specification,  and  iss^ue 
thereon.  The  specification  put  in  at 
the  trial  described  the  invention  as  an 
instrument  (called  a  safety  fuse)  for 
firing  gunpowder  when  used  in  blasting, 
and  it  stated  the  fuse  was  manufiurtureci 
of  flax,  hemp,  cotton,  &c.,  spun,  twist- 
ed, and  countered,  &c.,  **  by  means 
whereof  I  embrace  in  the  centre  of  my 
fuse,  in  a  continuous  line  throughout 
the  whole  length,  a  small  portion  or 
compressed  cylinder  or  rod  of  gun- 
powder, w  other  proper  cmiAmiiibU  wmt" 
<er,  prepared  in  the  imnl  pfyroCecbnacal 
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manner  of  firework  for  the  discharging 
of  ordnance."  The  plaintiff  did  not 
prove  that  any  material  had  been  ac- 
tually used,  except  gunpowder. 

Held  that  the  description  **  gun- 
powder or  other  combustible  matter  " 
was  not  too  vague ;  and  that  the  plaintiffs 
were  not  bound  to  prove  that  any  other 
material  had  been  used,  if  it  appeared 
by  reasonable  evidence  that  tne  pur- 
pose might  in  fact  be  effected  by  other 
materials  prepared  in  the  manner  de- 
scribed; which  last  point  was  to  be 
decided  by  the  jury. 

Semhley  that  if  gunpowder  had  been 
proved  to  be  the  only  material  which 
could  be  so  employed,  the  patent  would 
not  have  been  supported. 

It  was  suggested  at  the  trial  that 
portofire  was  a  substance  within  the 
description,  and  not  applicable  to  the 
purposes  of  the  patent.  SeinblCf  that 
this  objection,  if  sustained,  would  have 
been  fatal ;  but.  Held  that  it  lay  upon 
the  defendant  to  prove  that  port-fire 
was  in  fact  a  substance  within  the  de- 
scription, and  inapplicable  to  the  pur- 
poses in  question.  And  that  these 
points  were  to  be  decided  by  the  jury. 
JBickfordy,  Skewes,  958. 

PAVING  ACTS. 
Page  832.    Statute^  LXII. 


PAWNBROKER. 
Proceeds  of  fi.  fa.  against,  o08.    Execu- 

PAYMENT. 

I.  Effect  of  non-payment  for  goods  lefl 
in  custody  of  vendor,  389.  Vendors,  III. 

II.  Admission  in  particulars. 

1.  What  it  may  include. 

Debt  for  goods  sold  and  delivered. 
The  particulars  claimed  a  balance, of 
29/.,  for  ^oods  sold  and  delivered, 
after  allowmg  credit  for  920/.  ^'paid  at 
various  times/' 

At  the  trial  plaintiff  proved  a  claim 
for  949/.,  and  admitted  that  part  of 
this  for  84/.,  the  price  of  a  tea  urn, 

.  which   defendant  had  returned  and 

.  plaiotiff  had  takeo  back. 


Held,  that  plaintiff  might  shew  that 
the  84/.  was  also  a  part  of  the  920/. 
allowed  as  money  paid,  and  might 
therefore  recover  the  balance  between 
949/.  and  920/.  Lamb  v.  MicklethwaU^ 
400. 

2.  Effect  in  evidence. 

The  General  Rule  of  Trml  1  Viei.y 
that  defendant  need  not  plead  payment 
of  any  sums  for  the  payment  of  which 
credit  is  given  in  plaintiff*'8  particulars 
of  demand,  does  not  apply  to  set-off. 

Plaintiff  in  assumpsit  claimed  a  ba- 
lance, which  was  made  out  in  his  par- 
ticulars of  demand  bv  shewing  claims 
against  defendant,  and  admitting  coun- 
ter claims  (to  a  less  amount)  in  the 
nature  of  a  set-off  by  defendant.  Held, 
that  he  was  not  concluded  by  the  ad- 
mission of  the  set-off. 

Defendant  pleaded  a  set-off^  which 
plaintiff  traversed.  At  the  trial,  plain- 
tiff proved  sums  due  to  the  amount  of 
his  balance  claimed;  but  the  set-off 
admitted  by  the  particulars  exceeded 
that  amount.  Held,  that  he  was  prima 
facie  entitled  to  a  verdict  for  such 
amount ;  and  that,  if  defendant  used 
the  particulars  as  evidence  in  support 
of  his  plea  of  set-off,  plaintiff  became 
thereby  entitled  to  have  the  whole 
account  submitted  to  the  jury,  as  evi- 
dence of  the  total  amount  of  claims  on 
each  side. 

Bur,  where  payments  are  admitted 
in  plaintiff's  particulars,  he  can  recover 
only  for  the  amount  by  which  the 
claims  proved  by  his  witnesses  exceed 
such  payments.  Rowland  v.  Blackde^^ 
403. 

3.  Sum  charged  on  both  sides  of  the 
account. 

When  particulars  of  demand  give 
defendant  credit  for  a  bill  of  exchange 
indorsed  by  defendant  to  plaintiff)  but 
also  debit  defendant  to  the  amount  of 
the  bill  for  its  dishonour,  it  is  as  if  the 
particulars  had  not  mentioned  the  bill 
at  all. 

Therefore,  in  such  a  case,  the  de- 
fendant in  an  action  for  goods  sold  and 
delivered,  cannot  shew,  under  non  as- 
sumpsit, that  the  plaintiff,  after  taking 
and  presenting  the  bill,  failed  to  give 
notice  of  dishonour. 

The  rule,  Tr,  1  Vict^  as  to  not 
pleading  payments  for  which  credit  is 
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ipven  in  the  particulan,  does  not  apply 
to  such  a  case.  -  Green  v.  SmitMeit  796. 


4.  Distinction  between  payment  and 
set-off,  403.    Ant^,  2. 

5.  Plea  of  payment  when  not  dispensed 
with. 

In  assumpsit  for  work,  &c^  the  par- 
ticulars of  demand  contained  items 
amounting  to  1 16/!.  7<.,  and  stated  that 
the  action  was  brought  to  recover 
27/.  13*^  the  balance  due  from  de- 
fendants to  pl^ntifl^  on  the  subjoined 
aceount,  tfier  gJKvmg  credit  for  allpay' 
ments  on  account,  and  for  such  snnu  as 
the  defendants  might  have  to  set-offi 
Pleas :  tender  of  4^ ;  non  assumput  as 
to  the  residue.  PlaintifT  proved  i/.  10#. 
due. 

Held,  that  defendant  could  not, 
under  Reg,  Gen,  TVm.  1  Vict,^  avail 
himself  of  the  these  particular  as  to 
dispensing  with  a  plea  of  payment,  and 
shewing  that  88/.  14«.  had  been  paid 
before  action  brought;  the  narticular 
*  coming  within  the  excepted  case  in 
that  rale,  where  the  plamdff  "  states 
that  he  seeks  to  recover  a  certain  ba- 
lance, without  giving  credit  for  any 
particular  sum  :**  and  it  being  doubtful 
whether  the  credit  was  given  in  respect 
of  a  payment  or  a  set-off.  Morris  v. 
JoneSf  397. 

III.  Plea  of,  77.   Plea,  IV.  1.   397.  Ante, 
U.S. 


PAYMENT  INTO  COURT. 

I.  What  it  admits,  154.  Evidence,  IIL  3. 

II.  Form  of  replication,  188.  2>^/,III.2. 

PEDIGREE. 

When  not  necessary  to  dispose  of  elder 
branches,  3 1 6.  n.    Mandamus,  X. 


PENALTY. 

Exemption :  onus  of  proof,  799. 
thecary. 


PERFORMANCE. 
P^  809.     Contract,  III.  2. 


Apo' 


PERJURY. 

I.  IncGctment :  for  perjury  at  N.  P.  set 
forth  in  declaration  tor  malicioas  pro- 
secution.   DeUsser  v.  Tonme^  333. 

IL  Aetioa  for  malicioiit  protecotioo. 
Costs  where  evidenee  of  want  of 
probable  cause  given  as  to  only  one  of 
several  osdgnmentSy  353.    Costs^  IV. 

PETITION  OF  RIGHT. 

When  the  only  remedy,  552.  Copj^koH 
III.  2. 

PETTY  SESSIONS. 
Justice  of  the  Pemce. 


PEW. 
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A  conviction  under  the  Pilot  Act, 
6G,A.c,  125.,  for  continuinff  in  chaige 
of'  a  ship  after  a  licensed  pilot  has  o^ 
fered  to  take  charge,  must  shew,  on  the 
face  of  it,  that  the  defendant  knew  of 
the  offer ;  for  it  is  not  enough  to  de- 
scribe the  offence  in  the  words  of  the 
statute  creatine  it,  without  adding  facts 
to  shew  that  defendant  was  a  party  to 
it. 

But  it  is  not  necessary  to  state  the 
consent  in  writing  or  the  lord  warden 
or  corporation  oftbe  Trimty  House  to 
the  proceedings ;  for  the  form  of  con- 
viction, ^ven  by  the  statute,  does  not 
mention  it. 

After  a  conviction  has  been  quashed, 
on  appeal  or  certiorari,  for  defects  on 
the  face  of  it,  it  is  not  competent  for 
the  convicting  justice  to  protect  him- 
self  from  an  action  by  drawing  up  an- 
other more  formal  one  for  the  fame 
ofience;  nor  can  he  do  so  after  the 
defendant,  taken  under  a  warrant 
founded  on  and  recitii^  a  defective 
conviction,  has  been  &charged  by 
habeas  corpus ;  though  the  conviction 
itself  has  not  been  removed  or  quashed. 

Quaere,  whether  a  justice  of  the 
peace,  who  has  returned  and  filed 
among  the  records  of  the  quarter  ses- 
sions an  infofiBal  conrieticNi^  am  after- 
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wards  return  an  amended  one  before 
any  proceeding  has  been  taken  to  quash 
the  ^rst,  or  to  discharge  the  defendant 
by  habeas  corpus  ?  Chaney  v.  Payne^ 
712. 

PLACE. 

I.  Pleading  and  evidence. 
Abuttals,  459.    AhuUaU, 

If.  Statement  of,  to  shew  jarisdiction, 
143.     Wnrrant^W. 

in.  Locality   of  earnings,    SZ5.    588. 
Poor^V. 

PLAINTIFF. 

I.  Not  a  trespasser  for  want  of  jurisdic- 
tion, 18.    KequeiU^  I.  2. 

U.  Where  he  is  himself  contributory  to 
tlie  injury,  29.    NegBgenee,  I.  1. 

PLEA. 

I.  Generally. 

1.  What  is  a  plea  in  bar,  667.  Sta- 
tuie,  IV. 

2.  What  pleas  operate  by  wav  of  dis- 
.    charge,  L97.    Pleading,  XIV.  1. 

'    3.  Eflect  in  narrowing  the  declaration, 
77.    Poti^  IV.  1. 

II.  Commencement  and  conclusion. 

1.  In  an  action  for  recorery  of  a  debt, 
since  the  Rule  of  Court,  HiL^W.  4., 
General  Ruiet  and  SegnieHona^  9.,  a 
plea  of  set-off  or  payment  as  to  a 
sum,  parcel  of  the  dAu  in  the  de- 
claration mentioned,  need  not  be^n 
with  an  actionem  non,  or  end  with 
a  prayer  of  judgment.  Ration  v. 
Dami,  496. 

2.  Of  plea  to  the  jurisdiction,  667. 
Staiuie,  IV. 

IIL  What  must  be  pleaded  specially,  and 
when:  illegality. 

In  an  action  for  coods  sold  and  de- 
Kvered,  the  defendant  cannot  insist 
that  the  contract  of  sale  was  illegal 
and  void  (as  a  sale  of  fireworks,  con- 
trary to  Stat.  9Sl  lOW.  5.  c,  7.),  with- 
out having  pleaded  the  defence  spe- 
cially under  Reg.  Gen,  HiL  4  W.  4. 
Pieadmgs  m  ptmetthtf  AHioHi,  h  8, ; 


although  such  ill^lity  appears  com- 
pletely by  the  plaintiff's  own  evidence. 
Fenwick  v.  Laycock^  414. 

rV.  Payment. 

1.  New  assignment,  when  necessary. 

Debt,  in  the  common  form,  for  work 
and  labour.  Particular  of  demand  for 
contract  work  and  extra  work.  Plea, 
that  plaintiff  and  defendant,  by  con- 
sent, gave  up  a  contract  oricinally 
made  between  them  for  work,  plaintiff 
agreeing  to  accept  certain  work,  which 
had  been  done  under  that  contract,  at 
a  reduced  price;  that,  by  virtue  of 
such  agreement,  defendant  became  in- 
debtedto  the  plaintiff  in  the  amount 
mentioned  in  the  declaration,  and  that 
defendant,  m  purnumce  of  thai  agree- 
menty  i}aid  plaintifl^  and  he  accepted, 
the  said  amount.  Replication,  tra- 
versing the  payment  ana  acceptance. 

Held,  that  on  these  pleainngs,  the 
plaintiff  could  not  give  evidence  of  any 
demand  not  a  subject  of  the  second 
agreement ;  and  that,  to  enable  him- 
self to  recover  for  extra  work,  he 
should  have  new  assigned. 

And  that  the  particular  of  demand, 
even  if  it  had  been  confined  to  extra 
work,  could  not  aid  the  pleading. 
Rogers  v.  Cuttance,  77. 

2.  As  to  parcel,  496.    Ante,  II.  1. 

V.  Other  pleas.. 

1.  To  the  jurisdiction,  667.    Statute, 

2.  Nunquam  indebitatus,  185.    Debt^ 
IIL  2. 

J.  Set-off  of  debt  due  from  plaintiff's 
factor,  197.    Pleading,  XIV.  1. 

4.  Set-off  as  to  parcel,  496.    Ante,  II. 
1. 

5.  Want  of  connderation,  498.    BUtt, 
VI.  3. 

6.  Eviction  of  parcel,  518.    Landlord 
and  Tenant,  X.  1. 

7.  Alteration  of  bond  by  obligee,  5£2. 
Bond,  II. 

8.  Plaintiff's  own  default,  870.    Ship' 
pingn  I.  1. 

9.  Default  of  plaintiff's  tenant :  abate- 
ment on  notice,  766.     Watereounem 

10.  Fraudulent  indorsement,  549.  BUh^ 
IL  1. 
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11.  Bona  fide  recdpt  before  fiat,  707. 
Bankrupt,  III.  S, 


PLEADING. 

I.  Construction:  not  violent,  294.  SpirUs, 

II.  Confession  and  avoidance. 

Title  under  holder,  in  confession  and 
avoidance  of  drawing  and  indorse- 
ment without  consideration,  498. 
Bilk,  VI.  5. 

III.  Admission  by :  in  return  to  man- 
damus, 366,     Corporation,  I. 

IV.  Largeness. 

1.  Traverse  by  too  large  an  affirmative. 
185.    I)€bt,l\i.2, 

2.  In  allegation  of  right  or  title,  762. 
792.     Variance, 

V.  Certainty  of  place. 

1.  Variance  in  description  of  abuttals, 
459.     Abuttals. 

2.  In  alleging  request  or  notice,  900. 
Marriage,  I.  , 

VI.  Certainty  of  time,  870.    Shipping, 
L  1. 

VII.  Generality,  870.    Shipping,!,  \, 

VIII.  Every  fact  esfential  to  the  right  or 
defence  pleaded. 

1.  Giving  up  of  residue,  in  plea  of  evic- 
tion of  parcel,  518.  Landlord  and 
Tenant,  X.  1. 

2.  Alteration  of  condition  by  obligee, 
not  stating  whether  in  writing,  $99, 
Bond,  11. 

3.  Actual  user  of  thing  distrained,  il^ 
pleaded  as  exemption  from  distress, 
679.     Distress,  I.  1 . 

4.  Privity  of  interest,  in  pleading  te- 
nant's non-feasance  to  action  by 
landlord,  76G.     Watercourse. 

5.  Malice  or  want  of  probable  cause, 
when  to  be  shewn,  900.  Marriage,  I. 

IX.  Title. 

1.  To  bill  of  exchange,  under  a  person 
who  appeared  to  be  holder,  498. 
Bills,  VI.  5. 

2.  Effect  of  pleading  too  large  a  title, 
782.     Variance,  I.  2. 

X.  U  Illegality  :  what  need  not  be  nega- 
tived. 294.     Spirits, 


3.  When  it  roust  be  pleaded  as  a  -de- 
fence, 4 14.    Pi^lIL 

5,  Fraud:  shewing  privity,  349.  BUls, 
II.  1. 

XI.  Request. 

1.  Must  be  alleged  to  have  been  by 
all  necessary  parties,  900.  Mar* 
riage,L 

2.  Must  be  alleged  to  have  beeo  at  a 
proper  and  reasonable  time,  900. 
Marriage,!, 

XII.  Notice,  900.    Marriage,!,    . 

XIII.  Traverse  modo  et  forma. 

1 .  Property  alleged,  when  immaterial, 
419.    Sheriff,!,  2. 

.  2.  When  supported  by  proof  of  the 
opposite  part}''s  own  defiiult,  870. 
Shipping,  1. 2. 

XIV.  Traverse  de  injuriL 

1.  Not  to  plea  in  discharge. 

Debt  for  goods  sold  and  delivered. 
Plea,  that  the  goods  were  sold  by  M,^ 
being  fiictor  of  the  plaintii^  and  in- 
trusted by  him  with  the  goods,  as  M,'$ 
own  goods,  by  plaintifTs  consent;  and 
defendant  did  not  know,  and  bad  not 
the  means  of  knowing,  that  the  goods 
were  not  M.'s :  and  a  set  off  against 
plaintiff  of  a  debt  due  from  J/,  to  de- 
fendant. 

Held  a  good  plea,  on  demurrer  to 
the  replication. 

Replication,  that  defendant,  of  hb 
own  wrong,  and  without  the  cause  al- 
leged, neglected  to  pa^*  the  debt.  Held 
good  by  the  Court  of  Queen's  Bench, 
on  special  demurrer. 

Held  bad  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  in 
B.R. 

1.  Because  de  injuria  cannot  be  re- 
plied to  a  plea  of  set-ofl^  which  oper- 
ates by  way  of  discharge. 

2.  Because  the  plea  here  was,  sub- 
stantially, grounded  on  authority  firom 
the  plaintiff.    PurcheU  v.  Salter,  197. 

2.  Exception  of  authority  from  plain- 
tiff, 197.    Ant^,  1. 

5,  To  plea  of  eviction  of  parcel,  518. 
Landlord  and  Tenant,  X.  I. 

4.  To  plea  of  alterationa  by  obligee, 
522.    Band,  II. 


5.  or  denial*  in  return  to  mindimut :  1 
efibct  of  joining  imie,  056.    Mim- 
damta  XII. 
XV.  Departure.  I 

1.  Br  Kplyiog  toola^y,l8S.  Debt,  \ 
111.  s.  I 

8.  Replying  title  under  holder,  after  . 
deciaring  on  title  under  Indoner  to  ' 
plaintiff,  when  no  departure,  498.  ' 
A/<b,V1.5. 

POOR. 
I.  Poor  La^T  Commiuionen. 

1.  Authority  to  direct  appointment  of 

a  cbaplun. 

The  Poor  Law  Commiidonen  iraj 
ordw  the  guardiant  of  a  union  to  ap- 
point a  chaplain  for  tlie  union  work> 
houie,  with  a  lalarfi  (uch  chaplain 
being  an  officer  within  the  meaning  of 
tut.  4  &  5  tC.4.  C.T6.  t.*6.,  inter- 
preted by  Kct.109. 

It  ii  no  Direction  to  tuch  order  that, 
bv  a  previoui  order,  not  esprcail]' 
altered  or  reiciaded,  the  comi&iiionen 
hare  authoriied  the  guardiani  to  ap- 
pomt  Hich  chaplain  if  they  ihalt  deem 
It  neceuary,  and  have  ipeciiied  hii 
dutiei  in  caie  it  ihall  have  been  deemed 
neccMarj  to  appoint  him.  Stgina  v. 
BrmUrre  Union  OuaniiaM,  190. 
S.  Implied  alteration  ofprevioui  order, 

130.     Anli,  1. 


II.  Board  ofguardiani:  incomplete. 
Under  »ut.  4  &  S  If.  4.  e.  76.  «. 
Sfi,  S8,  the  Poor  Law  CommiMioner* 
formed  a  union  ofux  townihipi,  com- 
prehending T,  and  L.,  and  ordered 
that  there  ihould  be  eighteen  guardiani 
of  the  union,  two  of  whom  were  to  be 
elected  by  L.,  and  the  other  sixteen 
by  the  other  townihipi,  in  (pcciSed 
proportion*,  there  not  b^ng  lesi  than 
two  for  an;  one  township.  The  first 
and  two  tubsequent  annual  election! 
took  place,  at  each  of  which  more 
than  iix  guardian*  were  elected  for  the 
union  t  hut  L,  elected  none  on  an; 
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Held,  that  the  board  of  guardiani 
elected  on  the  third  election,  thoiuli 
their  number  was  not  complete,  might, 
under  lect.  3R,  make  an  order  on  the 
overeter  of  T.  for  the  payment  of 
money,  conformably  to  the  regulations 
iiaued  for  the  union  by  the  commii- 
■ionen :  and  a  mandamus  went  to 
compel  the  overseen  to  pay. 

Srmile,  that  the  board  of  guardians 
elected  on  the  first  election  might  have 
acted,  though  their  numl>er  was  not 
complete.  Regina  *.  Todmorden,  1B5. 
III.  Overseers :  duties  with  respect  to 
Burgess  lists,  4S3.     Slalute,  XLVI. 

'.  Parish  propi 
houKi,  66.     Cerliorari,  I 
V.  Property  rateable. 

Occupation  for  public  purposes. 

The  governor  of  the  West  Riding 
house  of  correction,  was  asseaaetl  to 
the  poor  for  a  houie  and  garden 
within  and  parcel  of  the  prison.  The 
house  contisced  of  ten  i4>artments, 
nine   in    the    governor's    occupation, 

for  the  magistratcH.  The  governor 
was  obliged,  by  the  prison  rules,  to 
live  nlwayi  within  the  walls ;  and  no- 
thing more  was  provided  for  him  than 
was  necessary  for  his  convenient  ac- 
commodation. The  garden  was  liiilf 
an  acre  in  extent,  contained  fruit, 
flowers,  and  a  green  house,  and  wa* 
chiefly  used  by  the  governor  (the 
magistrates  permittine],  but  was  not 
specially  appropriated  to  his  use,  the 
object  of  such  an  area  being  the  health 
of^thc  prisoners.  The  governor  used 
it  as  a  pleasure  garden,  and  for  his 

Held,  that  he  was  not  rateable  for 
ipation  of  the  house  or  garder 


from  that  of  the  governor.  These 
persons  were  obliged,  for  the  pun>oses 
of  the  establishment,  to  sleep  always 
within  the  walls.  The  accommodation 
was  no  more  than  was  necessary  (or 
the  objects  for  which  they  were  placed 
io  the  prison. 

Held,  that  they  were  not  rateable 
for  tlinr  dwellings. 

Held,  also,  that  the  justices  of  the 
Riding  were  not  rateable  for  the  por- 


10S8 


POOR,  V.  9,9. 


ter's  lodge,  &c^  and  the  tread-mill  and 
work  rooms  within  the  prison,  where 
works  were  done  by  *tlie  prisoners, 
partly  for  the  use  of  the  gaol,  and 
partly  for  hire,  the  earnings  being 
carried  to  the  public  account.  Begimi 
T.  Shepherd^  170. 

8.  Dock  dues. 

By  Stat.  45  G.  S  c.  cxl.  the  Briiiol 
dock,  company  were  empowered  to 
purchase  lands  and  execute  certain 
works  for  the  improvement  of  the  port 
of  Bristol^  and  it  was  enacted  tnat, 
within  twelve  months  after  the  works 
should  be  begun,  and  notice  thereof 
given,  certmn  tonnage  duties  should  be 
payable  to  the  company  for  every 
vessel  entering  into  the  port  of  BristoL 
The  company,  iu  execution  of  their 
powers,  deepened  the  water  in  the 
port,  so  as  to  form  a  floating  harbour, 
and  th^  purchased  eleven  acres  of 
land  within  the  port,  and  in  the  parish 
of  Cii/lon,  and  made  in  that  land,  an 
entrance  bason  to  the  floating^arfoour. 
They  also  made  a  second  bason  in  a 
different  parish;  and  all  vessels 
the  floating  harbour  necessarily 
through  one  or  the  other  uwuu.  i 
Many,  however,  entered  the  port 
without  going  into  the  floating  harbour 
or  either  bason.  The  duties  were  col- 
lected from  all  vessels  entering  the 
port*  in  various  places  on  the  coast, 
but  none  within  the  parish  of  Clifton, 
The  eleven  acres  in  Ciifton  were  not 
beneficially  occupied,  exeept  as  they 
contributed  to  the  earning  of  port 
duties. 

Held,  that  the  company  were  not 
rateable  to  the  poor  in  Clifton  for  the 
eleven  acres,  as  contributory  to  the 
earning  of  profits  which  accnied  in 
other  parishes. 

The  statute  recited  that,  by  the  in- 
tended works,  certain  lands  then  pay- 
ing land  and  parochial  taxes  would 
become  unproductive  for  many  years, 
and  other  lands  would,  consequently, 
be  more  burdened  ;  it  therefore  enact- 
ed that  the  company,  from  the  time  of 
taking  possesion  of  their  lands,  should 
become  chargeable  with  "  all  such  land 
and  parochial  taxes  as  the  same  lands 
arc  now  or  may  hereafter  be  subject 
to,"  and  should  be  liable  to  pay  the 
same  *<  during  the  execution  of  the  said 


worki,  and  for  e?cr  tfcctcafttar  ;**  aid 
that  the  former  owners  dioold  be  <fi»- 
charged  from  such  payment. 

Held,  that  the  company  were  never 
to  be  rated  for  the  hmds  at  a  Ugher 
amount  than  the  value  which  the  lands 
would  have  had  at  the  time  of  rating 
if  they  had  continued  in  the  wme  state 
as  when  the  act  pmsed,  howefer  the 
profits  of  ocenpation  ought  be  mcreased 
by  the  company's  woriu.  M^giaa  v. 
Bristol  Dock  Company,  535. 

3,  Railways.     . 

By  Stat.  4  ^  5  IT,  4.  e.  IzxxruL,  a 
railway  company  were  empowered  to 
purchaie  kuMs  and  cootcmcf  a  rvlway 
thereon,  pasang  through  several  pa* 
rishestwittt  warehouse^  station  booses, 
&C.;  which  they  did.  The  net  abo 
empowered  them  to  take  certain  ton- 
nage tolls,  not  exceeding  a  stated 
amount,  for  goods  and  pnaseagen;  and 
to  provide  locomotive  engines,  and  re- 
ceive such  sums  for  the  use  tbaeof  as 
the  company  should  fix,  in  addition  to 
the  tolls;  and,  when  they  theoMdvcs 
carried  for  their  own  profit  (which  a 
distinct  clause  enabled  them  to  do), 
they  were  to  keep  a  separate  nooount 
of  the  tolls  which  they  would  have  re- 
ceived for  the  pasKogers,  ftc,  if  thqr 
had  been  carried  by  other  persons; 
such  account  to  be  open  to  inspection 
by  the  overseers  of  every  parish  on  the 
Ime  of  railway.  The  company  were 
empowered  to  let  the  tolls.  All  per- 
sons were  to  have  liberty  to  use  the 
railway  with  carriages  properiv  con- 
structed, on  payment  of  the  tolls,  and 
subject  to  the  companjr's  regnlaticMis. 
Powers  were  given  to  the  company  to 
approve  or  disapprove  of  the  carriages 
and  engines  to  be  used  hj  any  person 
on  the  rmlway,  and  to  make  orders  for 
r^ulating  the  passs^  upon,  working, 
and  use  of,  the  railway,  and  fi>r  pre- 
vention of  nuisances. 

The  company  used  the  raHway,  Ac, 
according  to  the  act,  carnring  passen- 
gers and  goods,  and  supping  power 
by  means  of  locomotive  engines,  for 
their  own  profit ;  and  no  odwr  penon 
used  it  for  such  purposes. 

Held,  that  the  company  were  rate- 
able for  their  land,  improved  in  value 
by  the  profits  accruing  from  the  rail- 
way, &C.,  at  an  amount  e(]ual  to  ^e 
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rent  which  a  lenee  would  pay,  making 
the  same  uses  of  the  railway,  &Cy  at 
the  company  did,  with  the  deduction  of 
tenant's  ratei,  &c.»  expente  of  repairs, 
and  the  other  charges  mentioned  in 
Stat.  6dL7W.4.c.  96. 1. 1.  That  the 
last  mentioned  statute  did  not,  in  this 
respect,  introduce  any  new  principle  of 
rating:  And  that  an  estimate  of  the 
compan3r's  liability,  founded  only  on 
the  amount  chargeable  in  respect  of 
tolls,  and  excluding  the  receipts  for 
carriage  of  passengers  and  gooos,  ftc, 
was  erroneous. 

That  the  land  must  be  rated  in  any 
particular  parish  according  to  its  actual 
value  there,  although  such  value  was 
owing  in  a  great  measure  to  station- 
houses  and  other  works  not  within  the 
parish. 

And  that  the  rate  in  any  particular 
parish  was  to  be  estimated  by  the 
amount  of  profit  actuall  v  earned  in  that 
parish,  and  not  by  the  proportions 
which  the  length  of  railway  in  that  pa^ 
rish  bore  to  its  entire  length.  Repna 
T.  London  and  South  Wntem  Rmhfay 
Company,  558. 

4.  Exemptions  in  respect  of  future  im- 
provement, 555,    Ant},  8. 

VI.  Principle  of  rating. 

1.  Locality  of  profits,  S3S,  55%,    Ante, 
V.  2,  3. 

2.  Locality  of  deductions,  558,  585. 
AnU,  V.  3. 

5.  Mileage  proportion  or  local  earn- 
ings, 558.    Anti,  V.  5. 

4.  According  to  actual  mode  of  user, 
558.    AfU^,  V.  3. 

5.  With  reference  to  practical  mono- 
poly, 558.     Anti,  V.  5. 

6.  According  to  the  real  state  of  things, 
558.     Anti,  V.  3. 

VIL  Settlement  by  birth  or  parentage : 
Intimacy,  444.     Poit,  XV«  4. 

VIIL  Settiement  by  apprenticeship. 
Execution  of  indenture  when  admitted, 
858.    PoU,  XL  1 . 

IX.  Settiement  by  renting  a  tenement. 
1.  Yearly  hiring. 

A  house  and  land  were  taken  by  lease 
**  for  the  term  of  six  months  firom  the 
first  day  o£ January  next,"  (l  890)  **  and 
to  on  for  six  mootfas  to  six  months^ 


until  one  of  the  said  parties  shall  give 
to  the  other  of  them  six  calendar 
months'  notice  in  writing  to  determine 
the  tenancy,  at  and  under  the  rent  of 
18/L  for  every  rix  months;  the  first 
payment  to  be  made  on  the  first  day  of 
Juh  1830." 

Held,  that  the  months  here  spoken 
of  were  shown  by  the  contract  to  be 
calendar  months,  and  that  this  was  a 
taking  for  a  year  at  least,  by  which  a 
settiement  m^ht  be  gained  under  stat. 
6  G.  4.  c.  57. «.  2.   Rtgma  v.  Ckawton^ 

847. 

8.  Joint  tenancy. 

A  tenement  was  let  to  A.  and  J9.  as 
joint  tenants,  the  landlord  refining  to 
let  to  A,  without  joining  J9. :  A,  akme 
entered  and  occupied  the  entirety,  and 
alone  paid  the  rent,  without  any  benefit 
to,  or  interference  by,  21.  The  rent  was 
less  than  20^. 

Held,  that  A.  gained  no  settlement 
by  such  renting,  under  13  &  14  Car,  8. 
c.  12.    Regina  v.  Aherdaron^  871. 

X.  Settlement  by  parochial  taxation. 

Payment  of  rent* 

Sect.  8  of  Stat.  1  W,  4.  e.  18.  applies 
to  settiements  as  well  by  paying  paro- 
chial rates  as  by  rentmg  tenements. 
Therefore  a  pauper,  who  hires  and 
occupies  a  tenement  for  a  whole  year 
in  conformity  with  the  provisions  of 
Stat.  6  G.  4.  c.  57.,  may  gain  a  settie- 
ment by  |>ayroent  of  rates,  thougl]  he 
has  not  paicf  the  whole  of  a  year's  rent ; 
provided  he  has  paid  as  much  of  it 
as  amounts  to  10^.  Regma  v.  Bright' 
hdnutone,  674. 

XI.  Examinations  and  grounds  of  appeal. 
1.  Onus  of  proof. 

Pauper  was  removed  to  the  appellant 
parish  on  his  examination,  at  which  he 
produced  an  indenture  of  apprentice- 
ship,and  swore  to  its  execution, and  that 
the  consideration  was  15L,  and  that  he 
was  bound  under  it  to  C,  that  he  was 
then  fifleen  years  old,  and  that  he  served 
the  time  in  the  appellant  parish. 

The  appellants  gave  notice  of  appeal, 
on  the  ground  that  the  pauper  didf  not 
acquire  a  settiement  in  the  appellant 
pansh  b^  reason  of  his  bdng  bound  an 
apprentice  by  indenture,  dated,  &c.,  to 
one,  &c.,  and  by  serving,  &&,  because 
the  premhun  of  15^  was  pwd  by  parish 
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officers,  and  not  by  the  pAUper's  father, 
and  ''that  the  requintions  of  the 
statute  {56  G.  5.  r.  159.)  made  for  the 
regulation  and  binding  of  parish  ap- 
prentices, then  in  force,  were  not  com- 
plied with." 

On  trial  of  the  appeal,  the  sessions 
held  that  the  execution  of  the  inden- 
ture was  not  admitted  by  the  notice  of 
grounds  of  appeal,  and  that  the  respon- 
dents were  bound  to  begin  by  proving 

.  their  case,  which  not  bemg  done,  they 
quashed  the  order,  subject  to  a  case, 
which  provided  that  the  order  of  ses- 
sions, if  the  sessions  were  wrong,  was 
to  be  quashed,  and  the  appeal  reheard. 
This  Court,  holding  that  the  execu- 
tion of  the  indenture  was  admitted, 
and  that  the  appellants  ought  to  have 
begun  by  establishing  their  objection, 

■  quashed  the  order  of  sessions ;  but  did 
not  send  the  case  back  to  be  reheard. 
Begina  v.  Si,  John,  Margate,  S58* 

2.  Admission  by  not  denying,  252. 
Ante,  1. 

5.  Traverse  of  a  fact  "  as  in  the  ex- 
amination in  this  case  stated."  Be" 
gina  v.  Mansfield,  452,  n. 

-  4.  Inadmissibility  of  other  evidence. 

The  examination  of  a  pauper  stated 
facts  tending  to  show  general  admis- 
sions of  a  settlement  by  the  a{)pellant 
parish ;  the  notice  of  objections  denied 
the  fact  of  any  such  settlement  and  the 
fact  of  the  admissions.  On  the  appeal, 
the  sessions  admitted  evidence  by  the 
respondents  of  a  settlement  in  the 
appellant  parish  by  hiring  and  service ; 
and  confirmed  the  order  of  removal 

Held,  that  such  evidence  was  inadmis- 
•  sible,  under  stat.  4  &  5  H^.  4.  c.  76.  i. 
81. ;  and  this  Court  quashed  the  order 
of  sessions.     Hegma  v.  EattviUe,  828. 

XII.  Order  of  removal. 

It  is  no  ground  for  quashing  an  order 
of  removal,  that  it  removes  a  mother 
and  son  having  settlements  independent 
of  each  other.  JReginav,  All  Saints,  4i8. 

XI I I.  Special  case. 

Case  when  not  sent  back  to  be  re- 
heard, 252. 

XIV.  Costs:  taxation  of, 

1.  Where  the  recorder  of  a  borough 
court  confirms  an  order  of  removal 
with  cosu  under  stat.  A&5  IV.4. 


c.  7G.  «.  82.,  but  without  speciiying 
the  amount,  a  taxation  of  such  costs, 
after  the  end  of  the  iesnoni,  is  irre- 
gular, though  the  amount  be  sub- 
mitted to  the  recorder  (after  the 
termination  of  the  sessions),  and  ap- 
proved of  by  him :  and  an  order  for 
payment  of  such  taxed  costs  cannot 
be  enforced.  ^Begina  v.  Long^  740. 

2.  In  bastardy,  1 19.    Post,  XV.  1. 
XV.  Bastardy:  illegitimacy. 

1.  What  is  an  application:  costs. 

By  a  rule  of  quarter  sessions,  it  was 
ordered  that  all  applications  intended 
to  be  made  for  orders  of  maintenance 
in  bastardy  should  be  entered  with  the 
clerk  of  the  peace  on  or  before  a  cer- 
tain day;  and  that  such  applications 
should  be  called  on  at  the  sessions  in 
the  order  of  entry. 

The  overseers  of  a  parish  entered  an 
application  with  the  clerk  of  the  peaces 
according  to  the  above  rule  and  the 
practice  of  the  sessions,  payine  the 
usual  fee  on  entry,  and  giving  notice  to 
the  party  against  whom  they  applied. 
He  attended  at  the  sessions;  and  the 
case  was  called  on ;  but  the  prosecutors 
did  not  appear.  The  sessions  made  no 
order  upon  the  application,  and  or- 
dered (under  stat.  4  &  5  W.  4,  c.  76. 
«.  73.)  that. the  overseers  should  pay 
costs  to  the  party  appearing. 

Held,  that  the  entry  was  an  applica- 
tion, and  the  calling  on  of  the  case, 
and  attendance  of  the  opposing  party, 
a  hearing  of  such  application,  within 
sect.  75,  and,  therefore,  that  the  order 
for  costs  was  rightly  made.  Begina  v. 
Stamper,  1 1 9. 

2.  Jurisdiction :  on  face  of  order. 

An  order. of  quarter  sessions  recited 
that  the  guardians  of  a  certain  union 
had  applied  to  the  Court  for  an  order 
of  mamtenence  &c.  on  5.  B.  the  puta- 
tive father  of  a  bastard  child ;  that  the 
said  S,  B.  had  afipeared  by  attorney  at 
the  hearing ;  that  the  Court  had  pro- 
ceeded to  hear  the  evidence,  and,  not 
being  satisfied  therewith,  bad  refiised 
to  make  any  order  on  S,  B. ;  it  then 
directed  payment  by  the  guardians  of  a 
certain  sum,  being  the  costs  incurred 
hy  S.B.  in  resisting  the  application. 

Held,  that  the  order  was  bad  for  not 
shewing,  on  the  face  of  it,  that  the  ap- 
plication had  been  first  inade  to  the 
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quarter  leHiobi.     Regirut  t.  HarOei/ 
Wminey  Union,  677. 
S.  Juriidiclioa  :  right  of  appeal. 

Where  an  order  of  inainCenaiicc  on 
the  putative  Father  of  a  baatard  hat 
been  duly  made  at  petty  tesiion»,undei- 
ttat.  2  43  Vicl.  c.  85.  /.  I.,  the  party 
charged  not  requiring  the  original 
charge  to  be  heira  at  quarter  >essions 
under  sect,  3.  no  appeal  from  such 
order  liei   to  quarter  seisioDi,  under 
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ir  the  party  charged  require  the 
caitie  to  be  originally  heard  at  quarter 
tetuons,  no  appeal  hes  from  the  order 
nude  by  quarter  tetsions,  on  inch  hear- 
ing, to  another  quarter  teuioni.  Kc' 
gina  V.  JVat  Siding  Jutlicei,  52j. 
4,  Preiumption  of  non-iDtercoune. 

Od  a  trial  as  to  the  Ic^timacy  of 
children  begotten  when  the  hutband 
and  wife  were  living  teparateiy,  the 
&ct  that  they  had  opportunities  of 
acceu  i*  not  conclusive  of  the  Inti- 
macy; but  the  presumption  of  inter- 
course may   be   rebutted  by   circom- 

If  there  was  an  opporuiuity  of  ac- 
cesa,  but  the  wife  wai  noloriousty 
living  in  adultery,  it  doea  not  necea- 
■arily  fallow  that  a  child  begotten 
while  such  opportunity  existed  was  not 
the  husband's. 

By  a  caie  lent  from  quarter  sessions 
on  a  question  of  seitletnent,  it  appeared 
that  a  wife  was  deurted  by  her  hus- 
band, who  went  to  live  with  another 
woman,  that  the  wife,  at  the  end  ofl 
three  or  four  rean,  married  another  | 
man,  and  that  she  had  two  children  by 
him ;  and  that  eleven  years  after  the 
tecond  marriage,  she  a^in  cohabited 
with  her  huabtmd.  It  did  not  appear 
where  the  hutband  was  between  the 
times  of  his  deserting  and  again 
hebitinc  with  his  wife. 

Helathat  the  sessions  were  not  i 
ranted,  on  ihisevidence,  in  finding  r 
acceu  of  the  husband  at  the  ti 
when  the  children  were  begotten. 

And,  therefore,  that  the  wife's 
dence  could  not  be  received 
them  illegitiinate. 

XVI.  PauperluDBtic:  removal  I 
■hie :  efiect  of  not  appealing. 
VOL.  I.  jc.  a. 


POWER.  lOSi 

Two  juitices  made  an  order  under 
atat.9  G.4.  £.10.  M.  38,41.,  for  re> 
moving  a  lunatic  pauper  mentioned 
in  the  order  as  cha^cable  to  the  town* 
■hip  of  D.,  and  thereby  directed  the 
overseen  of  D.  to  remove  her  to  the 
county  lunatic  asylum ;  the  charges  of 
removal,  maintenance,  ftc,  to  ISe  paid 
by  the  county  treasurer,  as  the  pauper's 
settlement  was  unknown. 

Two  other  justices,  by  a  subsequent 
order,  under  sect.  42,  reciting  the  first 
order,  and  its  execution,  adjudged, 
ofter  inquiry  by  them,  that  the  pauper's 
settlement  was  in  U.,  and  directetl  the 
overseers  ofZ).  to  reimburse  the  county 
treasurer,  and  to  pay,  at  a  certtun  rate, 
for  the  pauper's  futur 


On  appeal  against  this  order,  it  ap> 
peared  that  the  first  order  was  applied 
for  by  the  assistant  overseer  of  i^.,  the 
nature  of  whose  duties,  however,  was 
not  proved  i  and  that  the  overseen  of 
D.  removed  the  pauper  in  obedience 
to  the  first  order.  That  order  did  not 
mention  any  person  as  the  party  apply* 

Held,  that  the  overseers  of  D.,  not 
having  appealed  against  the  first  order, 
were  precluded  trom  alle^ng,  as  o 
ground  of  appeal  against  the  ae'cond, 
that  the  former  order  was  made  with- 
out legal  proof  of  chargeability.  Begma 
V.  HoMtworlA,  S2I. 


PORT  DUTIES. 


'.!°r: 


I.  1.  Statutor}',  84.    Land  lax. 
9.  When  the  only  remedy,  667.    Sla- 

(Kfc.IV. 


loss 


PRACTICE. 


HIOHIBITIOK. 


II.  Defective  execution  cured  by  statute, 
84.    Land  tax, 

PRACTICE. 

Using  old  affidavits,  314.    Mandamui, 
IV.  1. 

PRECEPT. 

Pages,  18.     Requetts. 

PRESENTATION. 

Page  316.  n.    Mandamiu,  X.  566.   Cor" 
poratiotif  I. 

PRESUMPTION. 

I.  When  raised,  and  how. 

1 .  Of  notice  of  dishonour,  814.  BUlt, 
IV.  5. 

S.  From  conduct,  814.    BUis,  IV.  5. 

5.  From  non-production  after  notice, 
814.    BUU,\\.5, 

4.  A  presumption  that  a  thin^  was 
done,  is  a  presumption  that  it  was 
rightly  done,  8 1 4.    BUU,  VI.  5. 

5.  Of  intercourse,  and  how  rebutted, 
444.     Poor^  XV.  4.  ' 

6.  That  a  court  will  limit  its  acts  to  their 
proper  objects,  595.     Prohibiiion,  I. 

II.  Refused. 

1.  Jurisdiction  of  inferior  court  from 
its  own  net,  18.     Bequests,  1.  2. 

2.  Of  reconveyance,  when,  430.  De* 
vise^  I.  o. 

PRISON. 
What  not  rateable,  170.    Poor,  V.  1. 

PRISONER. 

When  in  time  to  avail  himself  of  irre- 
gularities, 9 1 4.     Writ,  1 .  1 . 

PRIVILEGE. 

I.  Discharge  from  arrest,  319.    ExecU" 
tion.  III.  1. 

II.  Effect  of  discharge  from  arrest,  525. 
Execution^  III.  4. 

III.  Of  the  universities^  852.    Oxford, 


PRIVITY. 

I.  Of  interest  and  estate,  766.     Waters 
course,  545.  FKflite. 

II.  Of  prosecutor  in  a  recriminatory  pu 
licatton,  when  inferred,  486.    LUiel, 

III.  To  fraud :  must  be  shewn  in  plead- 
ing, 549.    BUU^  II.  1. 

PROBABLE  CAUSE. 

When  it  must  be  negatived,  900.    Mar- 
riage,!. 

• 

PROCESS. 
Officer,  when  protected,  518.     Requests. 

PROFIT. 

I.  Where  rateable,  55^  SS8.    Poor,  V. 
2,3. 

n.  When  rateable,  558.    Poor,  V.  5. 

PROHIBmOX. 

I.  Against  granting  a  faculty. 

In  a  suit  in  the  Arched  Court  of  Can- 
terbury,  a  fiicuhy  conferrin<»  certain 
privileges  in  a  parish  church  was 
prayed  Tor,  petitioned  against,  and 
answer  and  reply  put  in  and  admitted 
by  the  Court;  the  suit  was  at  issue, 
and  the  Court  had  ordered  it  to  be 
proceeded  with.  On  declaration  in 
prohibition  and  demurrer : 

Held,  that  prohibition  did  not  lie, 
several  distinct  things  being  comprised 
in  the  faculty,  some  of  which  might  be 
granted  consistently  with  common  law, 
though  others  (it  was  contended)  m^t 
not :  and  no  question  having  yet  been 
raised  in  the  Ecclesiastical  Court  as  to 
Its  jurisdiction  to  grant  any  in  par- 
ticular, nor  any  intimation  given  by  the 
Court  of  its  intention  to  grant  or 
refuse  any : 

Quaere,  whether  prohibition  lies  in 
any  case  against  the  granting  of  a 
fieiculty.  before  it  be  granted.  Hatiadc 
V.  Camkridge  UnivertHy^  593. 

II.  Against  unauthorized  judgment  for 
neglect  of  cognizance,  959.    Oxford. 

III.  Writ,  when  granted  at  once,  952 
Oxford. 


k 


PROMISE. 


RECITAL. 
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rV.  Though  the  applicant  has  not  np- 
I)eared  below,  952.     Oxford, 


PROMISE. 

I.  Original  or  guarantee,  935.   Bankrupt^ 
V.  2. 

II.  See  Auumpsii.    ContracU 

PROMISSORY  NOTES. 
BUlt  of  Exchange  and  Pronntsory  Notet, 


Page  388. 


PROMOTIONS. 


PROPERTY. 


I.  Transfer  by  sale  on  credit,  389.  Vendors^ 
III. 

n.  In'goods  sold  under  an  illc^  distress, 
736.     yendors,  II.  1. 

III.  When  not  in  issue  under  a  traverse 
of  seizure  modo  et  forma,  419.  Skaiff^ 
I.  2. 

IV.  Shewing,  in  coroner's  inquisition, 
826.    Deodandy  II. 


PROTEST. 
Page  43.    BUU,IV.2. 

PUBLIC  COMPANY. 

I.  Proprietor. 

1.  What  constitutes,  256,271.  Sta- 
tute, LIU.  LIX. 

2.  Inspection  of  books  by,  281.  Jrt- 
speciion, 

II.  Transfer  of  scrip,  256,  271.    Statute, 
LIII.  LIX. 

III.  Forfeiture:  unconfirmed,  effect  of 
notice,  256.    Statute,  LIII. 

IV.  Debt  for  calls,  256,  271.    Statute, 
LIII.  LIX.  281.    Itupection. 

V.  Books. 

1.  Prima  facie  evidence,  though  irresu* 
larlykept,  256.271.  iSifa/K^,  LIIL 
LIX* 

2.  Shareholder's  right  to  inspecti  ^1. 
Itupection, 


VI.  Action  against  effect  of  entering  up 
judgment  against  the  company  instead 
of  against  the  ofiBcer,  288.  Mandamus, 
III.  2. 

VIL  Mandamus  to. 

1 .  To  pay  sum  recovered,  288.    Man- 
damui.  III.  2. 

2.  To  make  calls,  288.    Mandamus, 
III.  2. 

PUBUCAN. 
Sale  of  spirits,  294.    Spirits. 

QUALIFICATION. 
Of  tender,  409.    Tender,  I.  2. 

QUARTER  SESSIONS. 

I.  Constitution  of:  interested  justice,  467. 
Certiorari,  II. 

II.  Application  and  hearing,  119.    Poor^ 

2wV.  1. 

III.  Appellate  jurisdictioo,  325*  Poor, 
XV.  3. 

QUEEN'S  BENCH. 

Jurisdiction  to  see  that  justices  act  within 
their  jurisdiction,  66.     Certiorari^  III. 

QUO  WARRANTO. 

For  ofiice  of  alderman:  plea  of  due 
election,  878.    Statute,  aLIII.  2. 

RAILWAY. 

I.  Contract  for  works,  51.  Bankrupt^ 
I.  2. 

II.  Rateable  value,  558.    Poor,  V.  3. 

III.  Action  for  calls,  25C,  271.  Statute, 
LIII.  LIX.,  281.    Inspection. 


RECEIPT. 

Distinction  between  actual  and  construc- 
tive, 707.    Bankrupt,  III.  3. 


RECITAL. 

Of  title  of  statute,  747.    Vagrant, 
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REQUESTTEf^  CX)URT:OF,  L  1, 8. 


RECOGNIZANCE. 

Implied  condition  as  to  prosecutor's  costs, 
464,    Certiorari^  IV. 


RECONVEYANCE. 
Presumption  of,  430.    DemCf  I.  5. 

•RECORD. 

From  what  amended,  636,  Mandamut, 
XU.  8. 

RECORDER. 
Power  88  to  costs,  740.    Poor,  XIV.  l. 

REDEMPTION. 
Land  tax. 

REDUCTION. 
Of  demand,  3.    RequetU^  11.  1. 

REFUSAL. 

Page  282.  Inspection,  366.  Corporation, 
I.  776.     Trover,  II. 

REGISTRY  OF  BIRTHS. 

The  court  will  not  direct  a  registrar  of 
births  (under  stat.  6  &  7  W,4,  c.  86.) 
to  erase  the  registry  of  the  birth  of  a 
child,  though  facts  are  deposed  to  shew 
that  the  child  was  supposititious,  and 
the  entr}'  a  fraud,  and  though  the  ap- 
plication is  made  by  a  party  having  a 
pecuniary  interest  in  defeating  the 
alleged  fraud.   Ex  parte  Stanford,  886. 

RELATION. 

To  act  of  bankruptcy,  51.  Bankrupt, 
1.2. 

REMAINDER. 
Righu  and  remedies,  84.    Land  Tax. 


REPEAL. 
By  subsequent  order,  13a    Poor^  1. 1. 

REPLICATION. 

I.  To  nunquam  indebitatus,  183.    Bdt, 
m.2. 

IL  De  injuril^  197.    Plea^,  XIV.  1. 

REPUGNANCY. 
In  an  enactment,  919.    Higkway,  I. 

REQUEST. 
How  pleaded,  900.    Marriage,  I. 

REQUESTS,  COURT  OF. 

I.  Jurisdiction. 

1.  For  reduced  debt,  3.    Post,  II.  1. 

2.  Who  liable  for  proceeding  without. 

By  Stat.  47(7.3.  c.lxzviii.,  entitled 
'*  An  act  for  the  more  speedy  and  easy 
recovery  of  small  debts  in  the  sokes 
of  Bolingbrooke  and  HomcasUe,  and 
other  places,  in  the  county  of  Lincoln^* 
certain  commissioners  are  ^  constituted 
a  court  of  justice,  by  the  name  and 
style  of  «  The  Court  ofRequetUfor  the 
tckes  of  Bolingbrooke  and  HomcasUe, 
and  wapentake  of  Candleshoe  (except 
the  parishes  of  H.,  S,,  and  F.J,  m  the 
county  of  Lincoln  ;  and  for  the  wapeU' 
take  of  G,,* "  &c.  (enumerating  several 
wapentakes,  parts  of  others,  and  five 
parishes),  *'inthe  said  county,**  and  are 
authorized  to  hear  causes  of  certain 
kinds,  where  the  defendant  is  residing 
within  the  places  mentioned  (except 
the  wapentake  of  W,  and  certain  pa- 
rishes named)  or  keeping  house,  &c., 
or  using  any  market,  or  seeking  a  live- 
lihood, or  in  any  way  trading,  &c., 
within  the  same;  and  thereupon  to 
give  judgments,  and  award  execution 
against  body  or  goods.  Tlie  clerks 
and  their  deputies  are  requested  to 
issue  all  precepts  required  by  the  act, 
and  the  Serjeants  to  execute  toem ;  and 
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the  Serjeants,  in  case  of  neglect,  are 
liable  to  make  compensation,  and  to 
be  fined. 

M,  summoned  C.  in  the  court.  Five 
commissioners,  on  the  hearing,  or- 
dered execution  against  the  body  of 
C ;  the  deputy  clerk  issued  a  precept 
thereon,  and  delivered  it  to  a  seijeant, 
who  arrested  C.  C  sued  ilf.,  the  com- 
missioners, and  the  seijeant,  for  false 
imprisonment.  On  the  trial,  it  ap- 
peared that  C,  resided  in  the  excepted 
wapentake  of  W,\  and  it  was  not 
shewn  that  any  evidence  was  given 
before  the  Court  of  Requests  tending 
to  bring  C,  within  their  jurisdiction. 
The  precept  described  the  court  as 
the  Court  of  Requests  for  the  xckex  of 
Bolingbrooke  and  Homcasile  and  other 
placet  in  the  county  of  Lincoln,  None 
of  the  proceedings  stated  any  fact 
shewing  C.  to  have  been  within  the 
jurisdiction  of  the  court.    Held, 

1.  That  the  commissioners  were 
liable  in  trespass  for  proceeding  with- 
out jurisdiction. 

2.  That  it  la^  on  them  to  shew  that 
proof  of  jurisdiction  had  been  given ; 
and  that  the  jurisdiction  could  not  be 
inferred  merely  from  their  having 
acted. 

3.  That  the  commissioners  were  not 
liable  for  the  fault  in  the  precept 

4.  That  the  seijeant  was  not  liable 
for  want  of  jurisdiction. 

5.  But  that  he  was  liable  for  execut- 
ing the  precept  which  misdescribed  the 
court. 

6.  That  M,  was  not  liable  at  all. 
Carratt  v.  Morley,  18. 

5.  How  and  by  whom  it  must  be  shewn, 
18.     Ante,  2. 

II.  Execution. 

1.  Award  and  issuing. 

A  Court  of  Requests'  act  (47  G,  5. 
scss.  2.  c.  Ixxviii.)  enacted  that,  when 
the  commissioners  should  have  made 
an  order  on  a  defendant  for  payment 
of  money,  the  said  commissioners, 
present  in  court,  might  award  execu- 
tion against  the  body  or  goods  of  such 
defendant,  and  thereupon  the  clerk  of 
the  court,  at  the  prayer  of  the  plain- 
tiff, might  issue  a  precept  under  his 
hand  and  seal,  by  way  ofca.  sa.  or  fi. 
fa.,  to  the  Serjeants  of  the  court,  who 


should  execute  the  same.  And  that  it 
should  be  lawful  for  the  commissioners, 
if  they  should  think  fit,  to  order  any 
debt  due  to  the  plaintiff  to  be  paid  by 
instalments  on  such  terms  as  might  ap- 
pear to  them  reasonable;  and  it  should 
also  be  \slv/£ii\  for  the  said  commiuionert 
present  in  court^  on  default  in  paying 
any  such  instalment,  at  the  instance  of 
the  plaintiff,  and  on  due  proof  of  such 
default,  to  award  execution  against 
defendant,  or  his  sureties,  for  the 
whole  debt,  or  such  part  as. should 
remain  unpaid,  with  such  further  costs 
as  should  seem  to  them  reasonable,  to  be 
recovered  in  the  same  manner  as  the 
original  debt. 

Held,  that  after  a  simple  award  of 
execution,  the  clerk  might  bsue  a  pre- 
cept for  carrying  it  into  efiect,  without 
further  intervention  of  the  court. 

But  that,  where  the  commissioners 
had  ordered  the  debt  to  be  paid  by 
certain  instalments,  **  or  execution  to 
issue,"  the  clerk  could  not,  on  default 
of  payment,  and  application  to  him  by 
plaintiff)  issue  a  precept  for  execution 
without  further  intervention  of  the 
court :  for  that  the  commissioners 
were  required,  when  acting  upon  such 
default,  to  exercise  judicial  functions, 
which  could  not  be  delegated. 

And  therefore,  that  the  clerk  having 
made  such  precept,  which  had  been 
executed,  was  liable  in  trespass ;  thoush 
the  proceeding  was  conformable  to  the 
practice  of  the  court;  for  the  court 
could  not  institute  such  a  practice. 

But  that  the  serjeant  executing 
such  precept  was  protected  by  it. 

The  act  prohibited  the  splitting  of 
demands  to  bring  them  within  the 
jurisdiction  as  to  amount,  but  enabled  a 
party  splitting  his  demand  to  recover 
such  sum  as  the  court  was  competent 
to  award  in  one  action,  if  he  would 
receive  the  same  in-  full  discharge  of 
his  debt.  By  an  order  of  the  court 
for  execution,  the  cause  of  action  was 
stated  to  be  a  reduced  debt  of  5/. 
(the  highest  amount  recoverable);  but 
it  appeared  in  evidence  that  the  debt 
was  originally  8/.  and  it  was  not  shewn 
that  the  residue  had  been  paid,  or 
given  up  by  the  plaintiff.  Quare, 
whether  the  court  was  proved  to 
have  had  jurisdiction.  Andrews  v. 
Marris,  3. 

3Y  3      • 
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SEAI. 


2.    On  defaoit  in  pi^ng  iastnlment,  3. 

5,  Plrecept :  must  shew  style  of  court, 
18.    Anil^  I.  2. 

in.  Commissioners. 

1.  Acts  which  require  a  cUscretiony  3. 

2.  Must  shew  proof  of  jurisdiction, 
18.    JbUe,L2 

3.  When  not  liaUe  for  error  of  clerk, 
18.    AiUi.  I.  2. 

lY.  aerk. 

1.  What  functions  cannot  be  delegated 
to  him,  5.    AntCy  II.  1. 

2.  When  liable  in  trennss,  3.    AniCy 
II.  1. 

3.  How  for  agent  of  commissioners, 
18.    Ante,  I.  2. 

4.  Mandamus  to  deliver  documents  to, 
161.    MamdamusyUl.l, 

V.  Serjeant. 

1.  MThen    protected   by  precept,   3. 
AHt>,lL  1. 

2.  When  not  protected,   18.      AtUcy 
1.2. 

3.  How  he  roust  plead,  3,  17.    Ant^, 
I.  II. 

VI.  Plaintiff:  not  liable  for  want  of  juris- 
diction, 18.    Ante,  I.  2. 

VII.  Practice. 

1.  Illegal,  3.    Ante,  IL  1. 

2.  Style  of  court,  18.    Ant^,  I.  2. 


RISCINDING  CONTRACT. 
Page  589.     Vendors^  III. 


RETAINER. 


Attorney, 


REVERSION. 

I.  As   affecting   case    for   waste,    345. 
Watte, 

II.  Consequential  damage,  766.     Waters 
course. 


REVISION. 
Of  burgess  list,  453.  Statute,  XLVI. 


ROAD. 

Footway,  JEfigftmy.    Tunpike.  Way, 

RULE. 

I.  Making  tame  order  in  sereral 
525.    Ejcecmtiomy  HI.  4. 

II.  Costs  of  opposing  where  plaintiir  re- 
tains Terdict  on  a  compromise,  353. 
ais<s,IV. 

RULES,  GENERAL. 

I.  Batt^  2  Jac,  2.  Stating  exceptions  in 
maipn,  498.  BiUs^  VI.  3.  Regmm  r. 
Aldenony  883.  n. 

IL  ITd,  38  G,  S,  Statii^  points  in  paper 
book,  498.  JSUlty  VI.  3.  Reg^  t. 
Aldenou,  883.  n. 

III.  Hitch,  1  G,  4.  Consent  rule,  700. 
Ejectment^  III.  2. 

IV.  I.  HiL4  W.4.  Genertd  Rules  and 
Reguiatiams,  9.  Commencement  and 
conclusion  of  plea,  496.    i%a,  II.  i. 

2.  HU,  4  W.  4.  Pieadmp  mpariicmlar 
Actions,  I,  5,  Illegahty,  414.  Plea, 
III. 

3.  HU.  4  W.  4.  Pleadmgt  m  particular 
Actions^  I.  3.  Where  the  contract 
stated  is  not  the  real  one  by  reason 
of  fraud.     Hankey  v.  Cobb,  493. 

V.  TVin,  1  Vict,  GiTing  credit  in  par- 
ticulars  of  demand,  597. 400.  403.  796. 
Payment,  II. 

VI.  Trin,  4  Vict,  Signing  jud^ent  by 
virtue  of  a  judge's  cert&ate,  699. 

SALE. 
Vendors. 

SCIENTER. 
Necessary  in  a  conviction,  712.    PUot. 

SCRIP. 
Page  256,  271.    Statute,  LIU.  UX. 


SEAL. 

Common,  mandamus  to  affix,  366. 
pcfotwn,  I. 


Cbr- 
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SECOND  ARREST. 
Page  519.    Execution^  III.  1. 

SECURITY'  FOR  COSTS. 
Page  426.    Ejectment,  III.  5. 

SERJEANT. 

or  court  of  requests,  5, 18.    RenuesU^  I. 
II. 

SESSIONS. 

I.  Quarter. 

1.  Order  must  shew  jurisdiction,  677. 
Poor,  XV.  2. 

2.  When  they  may  state  a  special  case, 
919.     Highway,  I. 

II.  Petty. 

1.  No  mandamus  to  hcnr  case  once 
determined,  624.     Highway,  II,  I. 

2.  Jurisdiction  ns  to  surveyor's  ac- 
counts, 624.    Highway,  II.  1. 

5.  What  amounts  to  a  hearing  and 
determination  by,  624.  Highway, 
li.  1. 

III.  Award  of  costs  by. 

1.  Cannot  he  delegated  to  officer.  740. 
Poor,  XIV.  1. 

2.  Judgment  nunc  pro  tunc  by  consent. 
Rcgina  v.  Long,  746. 

5.  Must  specify  amount. 

The  Highway  Act,  5&6  1V.  4.  c.  50. 
s»  90.  requires  the  court  of  quarter  ses- 
sions, on  appeal  against  an  order  for 
stopping  up  a  way,  to  award  to  the  party 
such  costs  as  shall  be  incurred  in  pro- 
secuting the  appeal:  Held,  that  the 
court  cannot  award  costs,  gcncnvlly,  in 
the  words  of  the  act ;  but  must  spe- 
cify the  amount;  and  that  an  order, 
which  omitted  to  insert  it,  could  not 
be  enforced. 

Sect.  90  of  the  act  provides  that  the 
costs  shall  be  recoverable  in  the  same 
manner  as  any  penalties  are  recover- 
able under  that  act. 

Sect.  101  provides  that  where  pe- 
nalties are  recoverable,  two  justices, 
before  whom  complaint  is  made  of  any 
such  oflfence,  shall  hear  and  determine 
the  matter,  and,  on  proof  of  the  offence, 
convict  the  oflfender  and  adjudge  him 


to  pay  the  penalty,  &c.  Sect.  103  en- 
acts that  all  penalties  inflicted  by  the 
act  for  any  offence,  and  all  costs  or- 
dered by  authority  of  the  act  (the 
manner  of  recovering  which  is  net 
thereby  otherwise  directed)  shall,  on 
conviction  of  the  offences  respectively, 
or  upon  order  made  as  aforesaid,  be 
levied  by  distress  and  sale  by  warrant 
under  the  hands  of  two  justices  before 
whom  the  party  may  have  been  con- 
victed : 

Held,  that  the  non-payment  of  costs, 
ordered  by  the  sessions  under  sect.  90, 
was  not  an  "  offence  "  within  the  act, 
for  which  the  party  could  be  convicted 
upon  sect.  101 ;  and  that  a  warrant  of 
distress,  issued  under  sect.  103,  and 
founded,  not  on  the  order  of  sessions 
itself,  but  on  a  subsequent  conviction 
for  non-payment,  was  void,  and  no  de- 
fence in  an  action  of  trespass  against 
the  convicting  justices  who  issued  it. 
ScUwood  V.  Mount,  726. 

4.  Payment,  how  enforced,  726.  Ante, 
3. 

SET-OFF. 

I.  Of  debt  due  by  plaintifTs  factor,  197. 
Pleading,  \IV.\. 

II.  De  injuria  cannot  be  replied,  197. 
Pleading,  XIV.  1. 

III.  Effect  of  admission  in  particulars  of 
demand,  403.     Payment,  11.  2. 

SHARES. 

In  public  company,  *J56f  271.     Statute^ 
28 1 .     Inspection, 

SHERIFF. 
I.  Duties  and  liabilities. 

1.  Liability  for  delay  in  executing 
habere  facias  possessionem,  974. 
Ejectment^  III.  7. 

2.  His  duty  with  respect  to  rent. 

Case  against  the  sheriffT,  under  stat. 
8  Ann,  c,  1 4.  .f .  1 .,  for  taking  "  by  virtue 
ofa  6.  fa.  agninst^.,'*  goods  which  were 
on  premises  demised  by  the  plaintiff' to 
/.,  and  for  which  premises  a  quarter's 
rent  was  due,  and  removing  the  goods 
after  notice,  without  paying  the  rent. 
Plea,  that  defendant  did  not  take  modo 
ct  forma.    The  goods  taken  were  not 

3Y  4 


losfl  SHIPPING. 

the  propertf  of  5. ;  ud  the  iheriffac- 
counteJ  for  them  to  the  real  owner. 

Held,  that,  on  ihiiituie,  plaintiff  wai 
nc\-ertlic1e»  entitled  to  a  verdict.  , 
■ForiUr  V.  CooiiON,  119.  ' 


1  between   otijectioiu  to 

which  he  ii  not  privy,  and  wch  hi  , 

arite  from  hiimiiconduct,  535.  Exe-  I 

cti^tm.  III.  4. 

III.  Money  recnved  by  him  for  redemp- 

tion  orpledeei  held  by  the  debtDr,30g, 

£maiMni,D.  1. 


SHIPPING. 
f.  Demurrage. 
I.  By  charter-party  between  plaintiff 
the  owner,  and  defendant'*  frnght- 
cn,  of  a  ihip,  it  wai  asreed  that  de- 
fendants should  have  eighty-five  nin- 
ning  dayi  for  loading  and  unloading, 
aniT  might  keep  the  ship  fourteen 
day*  longer  on  demurrage,  at  lo 
much  per  day.  Plaintiff  declared  in 
aaiumpiit  on  the  charter-party,  al- 
leging that  he  wm  alwayt  ready  and 
willing  to  perform  hi*  part  of  the 
contract,  but  tlAt  defendants  kept 
the  ship  fourteen  dan  on  demur- 
rage, beyond  the  cighly-fiTe,  and 
thereby  became  liable  lo  pay  119/., 
and  also  kept  her  eii^ht  days  bej'ond 
the  fourteen,  to  plaintiff's  damage, 
&-C.  Pleas.  2.  That  plnintiff  did  not 
keep  or  detain  in  manner  and  fonn, 
&c.  Z.  Tliat,  at  the  time  when  the 
vessel  was  unloading,  as  in  the  de- 
claration mentioned,  plaintiff  wrong- 
fully stopped  the  unloading,  and 
prevented  defcndnnts  from  unload- 
ing. Issue  on  plea  !.  Traverse  of 
the  allegation  in  pleaS.;  and  issue 
thereon. 

It  was  proved,  that  during  the  run- 
ning days,  and  when  the  vessel  had 
been  three  days  unloading,  pluntiff 
wrongfully  slopped  the  unloading  for  ' 
two  days,  at  the  end  ofuhich  the  run-  | 
ning  days,  if  reckoned  consecutively, 
expired.  That  ihe  unloading  was  then  I 
continued  for  two  days,  and  again  ' 
wrongfully  interrupted  by  ploinciff  for  ' 
several  days;  after  which  it  was  re>  I 
turned,  and  the  unloudii^  completed, 
hBving  occupied  twelve  or  tnirtMO 


SnKTTS. 

dafi.  Dot  reckonii^  dm  of  ftopna|e. 
It  wai  not  ibewn  by  direct  endeace 
that  the  unloading,  while  carried  on, 
had  proceeded  more  slowly  la  coaie. 
queoce  of  the  interruption). 

Held  that,  under  thcae  circum- 
■tancei,  the  plaintiff  could  not  rccoTir 
upon  the  charter-pftr^,  fm  demomg^ 
or  for  detention  of  the  thin  beyood 
the  fourteen  day* ;  and  tfaM  the  (econd 
plea  was  sustwned. 

But  that  the  mere  fact  of  an  into-- 
ruption  for  however  short  a  time  would 
not  discharge  the  defendants  from  their 
obliga^on  under  the  charter-party;  and 
therefore  that  the  third  plea  was  bad 
after  verdict.  Be%itm  v.  Btnt,  STOl 
S.  Ruoning  dayf,  8TO.  Ante,  I. 
S,  Pleaduig,  BTO.    Ante,  I. 

II.  Liability  for  damage  wttbont  &iilt. 
Sut.  S3G.  3.  c.  159.,  whidi  coufioes 
the  liability  of  owners  of  vesaeb,  far 
damage  done  without  their  &ult,  to  tbe 
value  of  the  vessel  and  fr^bt,  does 
not  extend  to  the  costs  f>f  recovefing 
compenutioa:  an  owner  may  be  con- 
demned personally  in  such  cooa,  aL 
though  he  may  thus  become  auswoahle 
for  more  than  the  value  of  the  ship  and 
freight.     Aoyae,  EjparU,  983. 

HI.  Pilots,  71!.    PUi^ 

SMUGGLING. 
Page  H3.     Warrmt,  IV. 

SPECUL  CASE. 
When  scsuoDs  may  state,  919.  Higimmf, 


SPECIFICATION. 
Page  938.    Palail. 

SPIRITS. 

Stat.  84  G.a.  c.  4. 1. 13.,  which  enacts 
that  no  action  shall  be  maintained  for 
anv  debt  on  Bccouutof  spirit  uoosliquors 
unless  the  debt  be  bona  fide  contracted 
at  one  time  to  the  amount  of  20t.,  ap- 
plies to  cases  where  the  liquor  is  sold, 
not  to  be  consumed  by  the  purchaser, 
but  to  be  sold  again  by  such  purchaKT 
(bdng  a  puUican]  to  hi*  customen. 

To  a  dedanuon  in  debt  far  nod* 


STAMP. 
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sold  and  delivered,  defendant  pleaded 
that  the  sum  was  claimed  in  respect  of 
spirituous  liquors  supplied  by  plaintiff  to 
defendant,  and  not  m  respect  of  any 
other  matter ;  and  that  no  part  of  the 
sum  or  demand  was  bon&  fide  con- 
tracted by  defendant  at  any  one  time 
to  the  amount  of  90s.  or  upwards. 
Held,  that  this  plea  shewed  a  defence 
under  the  statute,  though  it  did  ex- 
pressly negative  the  supposition  that 
the  sum  might  be  made  up  of  claims 
upon  sales  originally  exceeding  20t, 
each,  but  reduced  below  that  amount 
by  part  payments.  Hughes  v.  Done^ 
294. 

STAMP. 

I.  Agreement. 

In  assumpsit  on  a  contract  to  re- 
deliver, on  request,  wine  which  had 
been  placed  in  defendant's  care,  plain- 
ti^  offered  in  evidence  a  writing,  sign- 
ed by  defendant  (a  wine  merchant),  in 
substance  as  follows. 

«  This  is  to  certify  that  ilf."  (de- 
-  fendant^  **  has  in  his  cellar,  belonging 
to  //.**  (under  whom  plaintiffs  claimed^ 
"  that  is  paid  for,  twelve  dozen  of  port 
wine,"  &c.  "  March  5th,  1823.  Re- 
ceived from  H»  five  bottles  of  port," 
&c.,  *'  making  in  the  whole,"  &c.  "  All 
the  above  wine  paid  for." 

Held,  that  such  writing  was  admissi- 
ble without  a  stamp,  not  being  an 
"  agreement,  or  any  minute  or  memo- 
randum of  an  agreement,'*  or  "  evi- 
dence of  a  contract,"  within  stat. 
55  G,  3,  c.  184.,  sched.  Part  I.,  tit. 
Agreement,  Black wa/lv,  M^Naughtan^ 
127. 

n.  Affidavit :  exemption  of,  455,    Sta- 
tute, XLVI. 

STATUTE. 

First:  Generally. 

I.  Construction.     Construction^  II. 

II.  1.  Incorporation  of  a  former  statute, 
6Z6,     Mandamus,  XII.  2. 

2.  Effect  of  repeal  as  to  penalties,  145. 
Warranty  IV. 

III.  Mis-reciul  of  title,  when  not  fatal, 
747.     Vagrant, 

IV.  StatutOT}'  right  limited  ta  statutory 
remedy. 


A  public  local  act  (l  Vict,  c.zcvL) 
for  making  a  railway  in  Ireland^  pro- 
vided that  if  any  proprietor  of  shares 
should  refuse  to  pay  a  call,  it  should 
be  lawful  for  the  company  to  sue  for  it 
in  any  of  the  Queen's  Courts  of  Records 
in  Dublin ;  and  save  a  general  form  of 
declaration :  Held,  that  the  debt  and 
the  remedy  being  created  by  the  sta- 
tute, the  company  were  bound  to  pur- 
sue the  remeay  pointed  out  by  it,  and 
could  not  bring  an  action  for  a  call, 
and  declare,  in  the  general  form,  in  an 
English  court. 

Held  also  that  a  plea  to  such  action 
in  an  Eng&sh  court,  stating  the  above 
provision  of  the  statute,  was  in  sub- 
stance a  plea  in  bar,  though  it  com- 
menced and  concluded  "  that  the  Court 
ought  not  to  have  further  cognizance 
of  the  cause,"  &c.  Dundalk  Western 
Rmtway  Company  v.  Tapster,  667. 

Secondly  :  Decbions  on  public  and  ge- 
neral statutes. 

V.  13  Eliz,  c.  29.     (Oxford.),  952.     Ojt- 
ford, 

VI.  2  (l)Jac,  1.  r.  13.     (Privilege   of 
Parliament.) 

Second  arrest,  319.    Execution,  HI.  1 . 

VII.  13  ft  14  C.  2.  c.  12.    (Poor.) 

Sec.  1.    Joint  tenant,  671.    Poor,  IX; 
2. 

VIII.  29  C,  2.  c,  3.    (Frauds.) 

Sec.  17.    Sale  of  goods  :  by  principal 
to  factor. 

Goods  of  the  plaintiff  being!  in  de- 
fendant's hands  for  the  purpose  of 
being  sold  by  defendant  for  plainti^ 
defendant  told  plaintiff  that  he,  defend- 
ant, would  tale  them  himself,  at  a 
price  then  named.  Defendant  after- 
wards sold  them  to  a  third  party,  and, 
after  that,  in  a  written  account  current 
delivered  to  plaintiff,  debited  himself 
with  the  price  of  the  goods  as  **  sold," 
not  adding  to  or  for  whom. 

Held  that,  under  sect.  17  of  the 
Statute  of  Frauds,  29  C  2.  c,  3.,  this 
was  evidence  upon  which  a  jury  might 
infer,  as  against  defendant,  a  contract 
for  the  sale  of  the  goods  by  plaintiff  to 
defendant,  and  an  acceptance  by  de- 
fendant under  such  contract.  Edan  t. 
Du4fi€H502. 
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IX.  5&€fr.i M.  r.  11.    (CcrtiorarL) 
Sees.  2,  3.    Costs,  464.    CerHorari,  IV. 

X.  s  &  9  W.3.  c.  53.    (Certiortri.) 
Sec.  2.    Costs,  464.    Ctrtioran^  IV. 

XI.  9  &  10  W.  3.  c.  7.    (Fireworks.) 
Sec.  1.    Illegal  sale,  414.    P/m,III. 

XII.  8  Ann.  c,  14.    (Security  of  rents.) 

Sec  1.    Issue  on  the  property,  419. 
Sker^^  1. 2. 

XIII.  9  Amu  e.  14.    (Gambliug.) 
Sec.  5.    Horserace,  631.     Wager. 

XIV.  9  Ann.  c.  20.    (Mandamus.) 

Sec.  2.    Costs,  636,  660.    JlfofubmiM, 
XII. 

XV.  11  G.  2.    c.  19.     (Landlord  and 
tenant.) 

Sec  14.    Action  for  use  and  occupa- 
tion, 850.    Debi^l.  1. 

XVI.  24  G.  2.  c.  40.    (Tippling.) 

Sec.  12.   Sales  under  20#.,  294.  SpiriU. 

XVII.  42  G.  3.  c.  1 16.    (Land  lax.) 

Sec.  5 1 .    Payment  of  purchase  money, 
84.    Land  tax, 

XVIII.  53  G.3.  c.  127.    (Church  rate.) 

Sec.  7.      Complaint  by  one  church- 
warden, 480.     Church  rate. 

XIX.  53  G.3.  c.  159.    (Shipowners.) 

Sec.  1.    Owner's  liabih'ty,  982.    Ship' 
ping,U. 

XX.  54  G.3.  c.  173.    (Land  tax.) 

Sec.  12.    Fault  in  payment  of  purchase 
money,  84.    Land  lax, 

XXL  55  G.  3.  c.  184.    (Stamp.) 

Sched.  part  I.,   tit.    Agreement^   127. 
Stamp,  I. 

XXII.  55  G.3,  c.  194.    (Apothecaries.) 

Sec.  20.  28.    Chembts  and  druggists, 
799.    Apothecary  • 

XXIIL  57  G.  3.  c.  100.    (Land  tax.) 

Sec.  25.  Fault  in  payment  of  purchase 
money,  84.    Land  tax. 

XXIV.  59  G.3.  c.  12.     (Poor.) 

Sees.  24,  25.    Givinff  up  parish  houses, 
66.     Certiorari^  III. 

XXV.  3  G.  4.  c.  126.    (Turnpike.) 

Sec.  83.    Satis&ction  for  damage,  860. 
Mandaniut,  VI.  2.    . 


XXVI.  4  G.  4.  r.  95.    (Turnpike.) 

Sec.  66.     Fences,  860.    Mcatdamutj 
VI.  2. 

XXVn.  5  G.  4.  e.  41.    (Stamps.) 

Sec.  1.    Exemption  of  affidarits,  453. 
Poi/,XLVI. 

XXVni.  5  G.  4.  c.  83.    (Vagrants.) 

Sec.  3.    Conviction  for  not  maintain- 
ing  wife,  747.     VagranL 

XXDL   6  G.  14.  c.  16.      (Bsnkmpts.) 
Bankmpi, 

XXX.  6  C  4.  c.  57.    (Poor.) 

1.  Sec  2.    Settlement  by  payment  of 
rates,  674.    Poor^  X. 

2.  Sec.  2.    Yearly  hiring,  247.     Pow, 
IX.  1. 

XXXL  6  G.  5.  c.  125.    (POoCs.) 
Sec.  70.  Conviction,  7 1 2.    Piiol, 

XXXII.  7  G^.  4.  c  57.    (Insolrents.) 

Sec.  57.  Signing  judgment  after  death, 
177.    Insolvent,  IL 

XXXIIL     9  G.  4.   c.  40.      (Lunatic 
Paopers.) 

Sees.  38.  41.  62.  Orders  for  remoral 
and  maintenance,  221.    Poor,  XVL 

XXXIV.  10  G.  4.   c.  50    (Woods  and 
Forests.) 

Sec.  1 5.  Steward  of  crown  manor,  352. 
Co^Ao^IIL2. 

XXXV.  1  W.  4.  c.  7.     (Speedy  Judg- 
ment.) 

Sec.  2.  Rule  for  judgment,  699.  Reg. 
Gen. 

XXXVL  1  IT.  4.  c.  18.    (Poor.) 

Sec  2.  Settlement  by  payment  of 
rates,  674.     Poor,  X. 

XXXVn.  !  ir.4.  C.2I.    (Mandamus.) 

Sees.  3.  6.  Damages  and  costs,  636. 
660.  Mandamut,XlL  751.  Po^, 
XLIIL  4. 

XXXVIII.  3  ft  4  IF.  4.  c.  53.  (Customs.) 

Sec  77.  Being  found  on  board  iUegal 
vessel,  143.     Warranty  IV. 

XXXIX.  4&  5W.4.C.13.    (Customs.) 

1 .  Sec.  2.  Being  found  on  board  illegal 
vessel,  145.     Warrant,  IV. 

2.  Forms,  143.    Warrant,  IV. 
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XL.  4  ft  5  W.  4.  c.  76.    (Poor.) 

Sees.  26.  98.  46.  75.  79.  81,  89.  103. 
109.     Poor, 

XLI.  5  &  6  fF.4.  e.3S.    (Certiofari.) 
Sec.  2.    Costs,  464.    Certiorari,  IV. 

XLII.  5  &  6  ^.  4.  c.  50.    (Highways.) 

1 .  Sees.  44. 105.    Surrey  op's  accounts, 
624.    Highway  f  II.  1 . 

2.  Sec.  88.    Costs,  736.     Vendors, 

3.  Sees.  90.  101.  105.     Costs,  7S6. 
SesnatUy  III. 

4.  Sees.  88,  89. 108.    DiversioD :  cer- 
tiorari, 919.    Highway,  I. 

XLIII.   5  &  6  FT.  4.  c,  76.     (Municipal 
Corporations.) 

1 .  Sec.  7.    Effect  of  enlai^ement,  782. 
Variance, 

2.  Sec.  25.    Aldermen  to  go  out. 

Under  sUt.  5  &  6  fK.  4.  c.  67.  *.  25., 
it  is  necessary  that  the  councillors  who 
elected  the  nrst  aldermen,  should  also 
have  appointed  who  were  first  to  go 
out  of  office.  And  where  such  ap- 
pointment has  been  made,  not  by  those 
councillors,  but  by  the  councillors  of  a 
subsequent  year,  and  aldermen  have 
been  elected  in  place  of  those  so  ap- 
pointed to  go  out,  the  election  is 
void. 

Although  the  irregular  appointment 
was  not  objected  to  when  made.  Re^ 
gina  V.  Alderion,  878. 

3.  Sees.  28.  72.    Page  161.     Manda* 
mug.  III.  1. 

4.  Sec.  66.    Compensation. 

Mandamus  to  a  corporation  sug- 
gested that  B.  was  town  clerk  before 
the  passing  of  stat.  S  8cG  1V,4,  c,  76. ; 
that,  under  that  act,  he  ceased  to  be 
town  clerk,  was  re-appointed,  and  after- 
wards removed  by  the  town  council 
for  a  cause  other  than  such  misconduct 
as  would  warrant  removal  from  an 
office  held  during  good  behaviour: 
that  he  claimed  compensation  from 
the  town  council,  who  disallowed  his 
claim ;  whereupon  he  appealed  to  the 
Lords  of  the  Treasury,  who  awarded 
him  an  annuity  of  a  given  sum ;  and 
that  the  corporation,  afler  notice  of 
the  order  and  deinand,  refused  to  ex- 
ecute a  bond  folr  securing  the  annuity : 


which  the  writ  commanded  them  to  do, 
or  shew  cause  &c. 

The  return  set  forth  certain  pro- 
ceedings of  B.y  and  alleged  that  the 
town  council  had  resolved  that,  ^.'s 
misconduct  therein  being  such  as  would 
warrant  his  removal  from  any  office 
held  during  good  behaviour,  tticy  dis- 
missed him;  and  it  stated  that  for 
these  reasons  they  disallowed  com- 
pensation ;  and  that  the  Lords,  on  the 
appeal,  had  been  apprised  of  the 
grounds  of  refusal. 

Held,  that  the  Lords,  not  having, 
under  sect.  66y  jurisdiction  to  inquire 
into  the  propriety  of  the  removal,  but 
only  into  the  amount  where  the  title 
to  some  compensation  is  undisputed, 
had  no  power  to  order  the  annuity; 
and  that  such  order  did  not  entitle  B. 
to  a  mandamus.  Though  the  Court 
was  not  satisfied  that  the  return  (which 
accused  the  prosecutor  of  misconduct 
as  town  clerk  and  solicitor  to  the  cor- 
poration) disclosed  proper  grounds  for 
removing  a  town  cleric. 

After  argument  and  judgment  on  re- 
turn to  a  mandamus,  the  Court  will 
give  costs  to  the  party  succeeding, 
under  Stat.  1  }V,4.  c.  21.  s,6,;  unless 
very  strong  ground  of  exemption  be 
shewn  on  the  other  side.  Begina  v. 
Newbury,  Mayor,  Sfc,,  751. 

5.  Sec.  67.  Compensation,  616.   Man^ 
damusy  VIII.  8. 

6.  Sec.  92.  Liability  to  execuUon,  700. 
Ejectment,  III.  2. 

XLIV.  6&1  W.4.  c. 86.    (Registry  of 
births),  886.    Registry, 

XLV.  eScI  W.4.  c.  96.  (Parochial  as- 
sessments.) 

Sec.  1.  Railways,  558.    Poor,  V.  3. 

XLVI.  7  fT.  4.  &  1  Vwt.  c,  78.    (Muni- 
cipal Corporations.) 

Sec.  84.  Mandamus  to  insert  name  in 
burgess  roll. 

In  a  borough  comprising  several 
districts,  an  inhabitant  of  one  district, 
qualified  to  be  a  burgess,  sent  in  to  the 
town  clerk,  before  the  annual  revision, 
his  notice  of  claim  to  be  placed  on  the 
burgess  list  for  his  district.  The  over- 
seers n^ligently  omitted  sending  any 
burgess  nst  for  that  district  to  the  re- 
vision court;  the  mayor,  consequently. 
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decided  (against  the  opinion  of  the  as- 
sessors) that  the  applicant's  name  could 
not  be  placed  on  any  list,  though  he 
proved  his  qualification ;  and  the  bur- 
gess roll  was  made  up,  omitting  his 
name. 

On  motion  under  stat.  7  W,  4.  & 
1  Kid.  c.  78.  s,  24.,  this  Court  granted 
a  mandamus  to  the  mayor  to  insert  the 
name  in  the  burgess  roll. 

Where  the  overseers  wholly  neglect 
to  make  any  burgess  list  for  a  parti- 
cular district,  and  it  appears  that  there 
are  qualified  persons  within  it  who 
have  claimed  to  be  inserted  in  the  bur- 
gess list  of  the  borough :  quaere  whe- 
ther the  revision  court  may  make  an 
original  list  for  such  district. 

Quaere  whether  affidavits  on  motion 
for  mandamus  were  exempted  from 
stamp  duty  by  stat.  5  G.  4.  c.  41.  t,l. 
—  (See  stat.  4  &  5  VicL  c.  34.  «.  I.) 
Regina  v.  Lichfield^  Mayor,  453. 

XLVn.  1  &  2  net.  c.  1 10.)    Debtor  and 
creditor.) 

1.  Sec.  18.  Order  of  court  to  pay 
money,  243.    Attorney,  II.  3. 

2.  Sec.  61.  Proceeds  of  fi.  fa.  pre- 
viously executed,  308.  Execution, 
II.  1. 

XL VIII.  2  &  3  Fic/.  c.  29.   (Bankrupts.) 

Sec.  1.  Receipt  before  fiat,'707.  Bank' 
rupt^  III.  3. 

XLIX.  2  &  3  VicL  c,  85.    (Bastardy.) 

1.  Sec.  13.  Jurisdiction  of  quarter 
sessions,  325.     Poor,  XV.  3. 

2.  Sec.  1.  5.  Order  for  costs,  677. 
Poor,  XV.  2. 

L.  3  &  4  Vict.  c.  26.    (Competency.) 

Sec.  1.  Non-rated  landowner,  411. 
Witness,  I.  1. 

LU  3  &  4  Vict,  c.  89.  (Poor  rate.)  Re- 
gina v.  Jiondon  and  South  iVestem 
Railway  Company,  577. 

Thirdly  :  Local,  personal,  and  public 
acts. 

LII.  Boston  Court  of  Requests,  161. 
Mandamiu,  III.  1. 

LIII.  The  Birmingham,  Bristol,  and 
Thames  Junction  Ttailway  Company. 

1.  A  railway  act,  6  &  7  .IT. 4.  c.  Ixxix. 
enacted  that  the  persons  who  had  sub- 
scribed  or  should  subscribe  towards  the  I 


undertaking  should  be  At  nStmwj 
pany,  and  should  pay  calls.  Sec;  wui 
the  company  might  ruse  a  cafNtal,  to 
be  cBvided  into  numbered  shares,  soch 
shares  to  be  vested  in  the  parties  taking 
the  same,  their  ezecaton,  ftc,  and 
assigns,  in  propordon  to  the  smns  they 
should  contribute,  and  all  persons  who 
had  subscribed,  or  should  sabscrfte  far 
shares,  ftc,  should  be  entitled  to  pro- 
portionable parts  of  the  net  praliis; 
that  the  proprietors  of  skaret  wa^  tA 
them,  and  that  the  convejance  sbonU 
be  by  writing  duly  stamped,  a  memofid 
of  which  was  to  be  entered  in  a  book 
by  the  company,  and  till  socfa  entry  the 
seller  should  remain  liable  for  adlS| 
and  the  buyer  recdve  no  profits. 

It  was  also  enacted  that  the  oooipmy 
should  enter  into  a  book  the  names  of 
the  persons  who  should  then  be,  or 
should  from  time  to  time  become,  en- 
titled to  shares,  the  number  of  slnres 
to  which  the  persons  respectively  sbonki 
be  entitled,  and  the  amount  of  subscrip- 
tions paid  thereon;  and  that,  in  any 
action  for  calls,  the  book  should  be 
primft  fJEicie  evidence  of  the  defendant 
being  a  proprietor,  and  of  the  number 
and  amount  of  his  share. 

Also  that,  if  any  shareholder  shonld 
neglect  or  refuse  to  pay  calls,  the  direc- 
tors might  delare  his  shares  forfeited, 
but  no  advantage  should  be  taken  of 
the  forfeitiu^e  till  a  certain  notice  had 
been  given,  and  the  declaration  con- 
firmed at  a  meeting. 

In  an  action  for  calls,  it  appeared 
that  the  original  subscriptions  were 
made  by  executing  a  contract  under 
seal,  conformably  to  the  standing  orders 
of  the  houses  of  parliament ;  die  sub- 
scriber making  a  deposit,  and  having  a 
scrip  receipt  given  to  him.  Defendant 
bought  shares  of  a  subscriber,  and  took 
from  htm  scrip  receipts,  each  of  which 
certified  that  the  holder,  having  signed 
the  pariiamentary  engagement,  and 
agreed  to  pay  calls,  was  the  proprietor 
of  one  share,  &c. 

Af^er  the  act  had  passed,  defendant 
claimed  to  be,  and  was,  registered  as 
proprietor  of  the  shares,  the  vendor  of 
theshares  not  having  yet  been  registered. 
Defendant  afterwards  attended  a  meet- 
ing and  claimed  to  vote,  but  was  not 
permitted  because  his  calls  were  unpaid. 
He  never  signed  theparlianientarycon- 
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tract,  nor  obtained  a  written  convey- 
ance of  the  shares. 

On  an  issue,  whether  or  not  defen- 
dant was  a  proprietor  when  the  calls  in 
question  were  made,  which  was  afler 
his  being  roistered,  Held,  that  defend- 
ant was  such  proprietor. 

The  register  book  produced  at  the 
trial  did  not  contain  the  amounts  of 
subscriptions  paid  on  the  respective 
shares :  Held,  nevertheless,  that  it  was 
prim&  facie  evidence  of  defendant  being 
proprietor  of  the  shares. 

oefore  the  meeting  at  which  defend- 
ant's vote  was  rejected,  the  company 
gave  him  notice  that  if  he  did  not  pay 
is  calls  then  due  by  a  day  named  (also 
before  the  meeting,  and  before  the 
action  was  brought)  his  shares  would  be 
declared  forfeited.  Defendant  did  not 
pay,  nor  was  the  forfeiture  confirmed. 

Held,  that  these  facts  did  not  enable 
the  defendant  to  allege  that  his  shares 
had  been  forfeited,  or  preclude  the 
plaintiffs  from  treating  him  as  a  pro- 
prietor. Birmmgham^  Bristol,  and 
Thamet  Junction  Railioay  Company  v. 
Locke,  ^56. 

2.  Page  281.    Impection, 

LIV.  Bristol  Dock  Company,  535.  Poor^ 
V.2. 

LV.  Cheltenham  paving,  &c.,  467.     Cer* 
Horari,  II. 

LVI.   Dundalk  Western    Railway  com- 
pany, 667.     Ant^^  IV. 

LVII.  £f^r/on,iSf:a/lf0orM,&c.  drainage, 
660.    Mandamus,  XI L  4. 

LVIII   Lincolnshire  Courts  of  Requests, 
3.18.     Bequests,  I.  2. 

LIX.   London  Grand  Junction  Railway 
Company. 

A  railway  act,  6  St  7  W,  4,  c,  civ., 
enacted  that  all  persons  who  had  sub' 
scribed  or  should  thereafter  subscribe 
towards  the  undertaking,  and  their 
successors,  &c.,  and  assigns,  should  be 
the  company  for  making,  &c.  the  rail- 
way, and  might  raise  among  themselves 
600,000/.,  to  be  divided  into  50/. 
shares,  which  were  thereby  vested  in 
the  parties  taking  the  same,  and  their 
respective  successors,  &c.,  and  assies; 
and  that  every  person,  &c.,  and  their 
successors,  &c.»  and  assigns,  who  had 


subscribed  or  should  subscribe  for 
shares,  or  such  sums  as  should  be  de- 
manded in  lieu  thereof,  towards  the 
undertaking,  should  be  entitled  to  pro- 
fiu,  &c. 

Also  that  the  company  should,  at  a 
meeting,  and  from  time  to  time  after- 
wards, enter  in  a  book,  to  be  kept  by 
them,  the  names  and  additions  of  the 
persons  who  should  then  be,  or  should 
thereafter  from  time  to  time  become, 
entitled  to  shares,  and  the  number  of 
shares  held,  and  the  amount  of  sub- 
scription paid  by  each.  Power  was 
given  to  the  company  to  make  calls, 
and  recover  the  amount  by  action ; 
an^,  in  actions  for  calls,  the  book  was 
to  be  prima  facie  evidence  that  the 
party  registered  therein  was  a  proprie- 
tor, and  of  the  number  and  amount  of 
his  shares. 

The  act  also  empowered  proprietors 
to  sell  their  shares ;  the  conveyance  to 
be  in  a  certain  written  or  printed  form, 
and  stamped,  and  a  memorial  thereof 
to  be  entered ;  and  till  such  entry  the 
seller  was  to  remain  liable  for  calls, 
and  the  buyer  have  no  right  to  profits. 

Certain  compulsory  powers  were 
given  to  the  company ;  but  the  act,  re- 
citing that  a  part  of  the  600,000/.  had 
already  been  subscribed,  forbade  the 
exercise  of  such  powers  till  the  whole 
amount  should  have  been  subscribed 
for  in  like  manner. 

Before  the  passing  of  the  act,  A.  and 
B,  became  respectively  possessed  of 
scrip  certificates  of  certain  shares  which 
had  belonged  to  subscribers.  The  cer- 
tificates stated  respectively  that  the 
holders,having  signed  the  parliamentary 
contract  required  by  the  standing  or- 
ders, and  agreed  to  pay  all  calls,  were 
the  proprietors  of  shares  &c.  A.  and 
B.  nad  not  signed  the  contract,  nor 
executed  any  formal  subscription  to  the 
undertaking. 

After  the  passing  of  the  act,  the  com- 
pany advertised  for  holders  of  scrip  to 
bring  it  in  to  be  registered.  A.  and 
B,  brought  in  their  certificates  accord- 
ingly ;  and  the  shares  were  registered 
in  tneir  respective  names. 

No  memorial  of  a  sale  to  either  was 
ever  entered.  A,  afterwards  attended 
a  half  yearlv  meeting  of  the  company ; 
and  B.  paid  a  call  on  his  shares. 

In  actions  ugainst  A,  and  B.  for  calls. 
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Held,  that  the  sbseoce  of  proof  u 
to  subscription,  and  the  mnt  of  «  nte- 
morial  did  not  prevent  A.  or  B.  ftam 
being  liable  as  a  proprietor. 

AIki,  that  the  book,  cont^ning  the 
requisite  porticulBre  u  to  A,  and  B^ 
wai  evidence  pgainit  them,  though  it 
did  not  cantata  the  names  of  all  the 
original  sulwcriben.  Londm  Grand 
Jimelion  SaUway  Company  t.  Graiam, 


LXII.   Wetlmiuter,  pa?ing. 

By  Stat.  E  &  6  IF.  1.  c.  xvili.,  for 
paving,  lighting,  &c.  (among  other 
places;^  the  liberty  of  Saffron  BiU, 
JfalloH  Garden,  and  Eli/  RenU,  in 
MidiUeter,  the  iohabitaiitB  of  the  li- 
berty eiuitled  to  meet  ia  vestTf  or 
other  public  meetings  were  empowered 
to  elect  commifi«ioner«  who  were  to 
have  the  sole  superintendence  of  the 
paving,  lighting,  and  preventing  nui- 
suinces  and  obstructions  in  "  the  several 
squares,  itreeti,  lanes,  courts,  VKjs, 
footWBjs,  carriage  ways,  passage^  and 
places,  within  the  liberty:  the  com- 
missioners were  empowered  to  pave 
and  repair  all  the  "  squares,  streets," 
&c.  (as  above),  "and  places,"  within 
the  libi^y :  power  was  given  them  to 
li)>hc  the  squares  &c.  (as  above),  and 
places  and  to  set  up  lamps  and  other 
works  for  lighting,  but  not  to  affix 
thcni  to  any  private  [ireinises  without 
leave :  the  commissioners  were  autho- 
rised to  rate  every  holder  and  occupier 
of  land,  Sk.,  in  the  liberty  for  the  pur- 
poses of  the  act:  and  they  were  en- 
abled, at  their  option,  to  act  under  the 
powers  conferred  by  this  act,  or  those 
given  by  the  Metropolis  Irving  Act 
HI  G.S.  c.xkix. 

Ely  Place,  Holbom,  is  within  the  li- 
berty ;  it*  Kte  was  formerly  that  of  the 
Bishop  of  Ett/H  palace,  but  became 
vested  in  the  Crown,  and  was  after- 
wards,  in  1 776,  conveyed  (by  the  Lords 
of  the  Treasury,  under  an  act  of  par- 
liament) to  a  private  person  in  fee; 
and  houses  were  built  upon  the  site, 
vdih  a  carriaee  way  agd  footways  be- 
tweentheni.  The  foot-psthsarepaved 
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aodtfie  c 


nclled,bythe 


nage  w^  eravdl 
voluntw^  an< 
own  expense,  and  were  so  from  the 
time  when  the  houaet  were  btiih.  The 
ways  were  never  repaired  by  the  pub- 
lic, nor  in  any  manner  dedicated  to  the 
public  use.  EUf  Piace  commuoicalet 
with  public  thorongh&rei  bjeatewan, 
formeriy  entraucei  to  the  palace :  ffie 
inbatHtant«  close  tbe  gates  at  ni^t,  and 
Bt  other  timei  when  the;  think  fit; 
and  porten  emplojed  b;  than  keep 
dombte  penoQ*.    Tbe  pta 


the  public  put  in  and  oitt,  bnt  have  no 
right  of  way.  The  inhabitanto  p^ 
poor  rate  (for  the  liberty)  aod  Mwen' 

Held,  that  Eh  Place  was  not  a 
"  square,  street,  See.  or  "  pbtt," 
which  the  commisdonen  for  the  U- 


zvtii,  or  Stat. 
.  Jama,  S3Z. 

Fouktbly:  Private  bcU. 

LXm.  Mai)ororCA«Af)i&rai,  68S.  Dower. 

STAY  OP  PROCBEDINGS. 
In  tbe  nature  of  a  consolidation,  345. 


STEWARD. 
Ofcrown manor, 353.    Coi^oU,lU.3. 

STRANGER. 
Who  is,  T66.     fValercourie. 

STREET. 
Before  dedication,  BS2.    StatvU,  LXII. 

STYLE. 
Of  court,  18.     ReqtiaU,  I.  3. 


Wben  eqiuvaleU  to  a  demand,  38S.  /«• 
ipKlimi. 


SURPLUSAGE. 


'ITrLE. 
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SURPLUSAGE. 

When  it  does  not  vitiate,  98;    ArMira- 
/tow,  IV.  2. 


SURVEYOR. 
P&ge  624.    Highufay,  IL  1. 

TAXATION. 

I.  Order  of  court  to  pay'the  ainount/S45. 
Attomty^  II.  3. 

II.  Of  costs  awarded  in  seidons,  7SG. 
Sesnont,  III.  3.    740.  Poor,  XIV.  K 

TENANT  FOR  UFE. 
Life. 

TENDER. 

I.  Of  money. 

1.  Post  diem,  589.     Vendors^  III. 

2.  Qualifying  expressions. 

The  defendant,  who  disputed  the 
amount  of  the  plaintiff's  bill,  sent  a 
person  to  tender  a  less  amount,  who 
said  to  the  plaintiff,  when  he  made  the 
tender,  "  I  am  come  with  the  amount 
of  your  bill."  The  plaintiff  thereupon 
refused  the  money,  saying,  ''I  shall  not 
take  that :  it  b  not  my  bill.*'  Nothing 
more  passed. 

Held,  that  the  tender  was  sufBdent, 
and  entitled  defendant  to  a  verdict  on 
a  plea  of  tender.  Henwood  v.  OHver, 
409. 

II.  Of  document  for  execution:  what 
may  be  required,  366,    Corporation,  I. 

TESTATUM  CAPIAS. 
Page  3 1 9.    Execution^  m.  1 . 

TIMBER. 
Page  84.    LamUax. 

TIME. 
I.^Generally. 

1.  Distinction  between  a  present  or 
future  and  a  past  eventi  63  !•  Woger. 


%  What  interruption  by  plaintifT  is  an 
answer  to  action  for  denmrrage  on 
charter-party,  870.    Shipping,  I.  1. 

5.  Lunar  or  calendar  ''month,"  947. 
Poor,  IX.  1. 

4.  *  Current  year  "  of  a  tenancy,  806. 
Notice, 

5.  "  Running  days,"  870.  Shipping^ 
I.  I. 

6.  *<  Immediately,*'  878.  Statute, 
XLIII.  2. 

II.  Of  doing  certain  acts. 

1.  Of  objecting  to  irregularity,  700. 
Ejectment,  III.  2.  878.  Statute, 
XLUL2.    914.  Writ,  l.  I. 

2.  VThen  too  late  to  apply  to  amend, 
319.     Execution. 

3.  Of  objecting  to  interested  justice, 
467.     Certiorari,  II. 

4.  Of  o|)]ecting  to  form  of  tnatidftmnff^ 
616.    Mandamus,  VIII.  8. 

5.  Of  objecting  that  it  does  not  appear 
who  are  prosecutors  of  a  mandamus, 
636,     Mandamus,  XII.  2. 

6.  At  which  action  for  nonfeasance 
accrues,  766.     Watercourse. 

7.  Duo  dih'gence,  43.    Bills,  IV.  2. 

III.  With  reference  to  particular  ques- 
tions. 

1.  What  is  pars  rei  gestse,  51.    Bank^  % 
rupt,  I.  2. 

2.  When  not  of  the  essence,  389.  Ven^ 
dors, 

3.  As  to  value,  in  assignment  of  dower, 
682.    Dower. 

4.  As  to  the  time  at  which  and  with 
respect  to  which  an  admission  is 
made,  845.    Partner,  I. 

5.  As  to  change  in  the  body  which 
ought  to  have  done  the  act.  878. 
Statute,  XLIII.  2. 

IV.  In  pleading,  870.     Shipping,  I.  1. 

TIPPUNG  ACT. 
Page  294.    Spirits. 

TITLE. 

I.  To  property. 

1.  Statute  curing  defects,  84.  Land* 
taxt 
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TOLLS. 


8.  By  reUttion,  51.    Bmiinqfi,  L  8. 
5.  When  not  necessary  to  dispose  of 

elder  branches,  3 1 6.  n.    Mandamui^ 

X. 

4.  Inference  of  from '  possession,  498. 
BiUt,  VL  5. 

5.  Prima  facie  case  of  title  to  a  pre- 
sentation, 3 1 6.  n.    Mandamus,  X. 

IL  Of  statute:  misredting,  747.  Va- 
grant. 

Ul.  Pleading.    Pleading,  IX. 

TOLLS. 

As  entering  Into  rateable  value,  558. 
Poor,  V.  5. 

TRANSFER. 

Of  railway  shares,  856.  871.  Ikatuie, 
LIIL  LUL 

TRAVERSE. 
PleaOng,  XUL 

TRESPASS. 

I.  1.  Against  clerk  issuing  illegal  precept, 
3.     EequesU,  11.  I. 

2.  Against  serjeant  executing  precept 
bad  on  the  tace  of  it,  18.  RequetU, 
L2. 

3.  Against  commissioners  on  an  illegal 
warrant  issued  by  their  clerk,  3. 
RequeiU,  II.  1. 

IL  When  it  does  not  lie. 

1,  Against  commissioners  on  an  informal 
warrant  of  their  clerk,  18.  Re- 
quesU,  I.  8. 

2.  Against  original  plaintiff  for  want  of 
jurisdiction,  18.     Requests,  1  2. 

S.  Not  against  serjeant  executing  il- 
l^^al  precept,  5.    Requests,  II.  1. 

III.  Pleading  and  evidence:  variance, 
439.     Abuttals. 

TRESPASSER. 

When  he  may  recover  for  consequence 
of  owner's  negligence,  29.  NegkgeHce, 
h  I. 


USAGE. 


TROVER. 

1. 1.  For  goods  sold  under  an  illegal  (fis 
tress,  7^6.     Vendors,  IL  5. 
2.  For  beasts  as  heriots,  776.    Post,  II. 

II.  Conversion:  refusal  on  too  laige  a 
demand. 

Plaintiff  bdnff  entitled  to  the  fife 
best  beasts  as  heriots,  marked  seven 
beasts,  claiming  all  as  heriots,  and  left 
them  in  the  possession  of  defendant, 
who  was  the  owner  up  to  the  marking. 
Plaintiff  afterwards  applied  to  de- 
fendant, who  still  had  possession  of 
the  seven,  for  the  beasts  generally,  bat 
defendant  refused  to  g^ve  them  up, 
without  qualifying  his  refiisaL 

Held,  no  conversion  of  any  of  the 
beasts,  the  demand  having  refisreoce 
to  a  seizure  of  seven,  and  it  not  bdog 
ascertained  that  any  five  were  legally 
chosen.    Abington  v.  Lipscowib,  116. 

TRUSTEE. 

I.  Of  public  works :  want  of  funds,  when 
no  excuse,  860.    Mandammi^  VI.  8. 

IL  Under  private  trust :  determinable  fee: 
reconveyance,  430.    Devise,  L  3. 


TURNPIKE. 

1. 1 .  Duty  of  trustees  to  make  fences,  860. 
Mandamus,  VI.  2. 

2.  Want  of  funds,  when  no  excuse, 
860.     Mandamus,  VI.  8. 

II.  Satisfaction  for  damage,  860.    Man- 
damus^ VI.  2. 

UNDER  SHERIFF. 
His  notes,  845.    Partner,  1. 


UNIVERSITY. 

L  Claim  of  cognizance,  how  enforced, 
952.     Ojc/ord. 

II.  Right  to  discommon.  Rex  v.  Orford^ 
Vice-CkanceUor,  4^.,  966.  n. 

USAGE. 

In  explanation  of  written  contract,  484. 
CmUract,lli.\. 


USE  ANB  OCCUPATION. 
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USE  AND  OCCUPATION. 

I.  Compensation  accrues  de  die  in  diem, 
421.    Landlord  and  tenant,  I.  2. 

II.  Effect  of  destruction  by  fire,  421. 
Landlord  and  tenant,  I.  2. 

III.  Debt  for,  850.    Debt,  I.  1. 

USER. 

Actual,  as  exemption  from  distress,  679, 
D'utrctt,  I.  1. 

VAGRANT. 

In  a  conviction  under  the  vagrant 
act,  5  G.  4.  c.  83.  s.  5.,  the  omission 
of  the  word  "  part "  in  setting  out  the 
title  of  the  act  is  not  a  fatal  variance, 
though  the  stat.  {s,  17.)  gives  a  form 
of  conviction  requiring  the  title  to  be 
inserted. 

The  form  sets  out  that  the  defend- 
ant was  convicted  for  that  he  &c., 
adding  "  here  state  the  offence  prov- 
ed." Held  unnecessary  to  state  whe- 
ther the  offence  was  proved  by  view, 
confession,  or  witnesses;  though  sect.  3 
gives  the  justice  power  to  convict  only 
on  view,  confession,  or  the  oath  of  a 
witness. 

It  is  sufficient  in  such  conviction  to 
state  that  defendant  wilfully  refused 
&c,  to  maintain  hit  fami/i/  (being  able 
to  do  so),  whereby  A,  N.  his  wife, 
whom  he  was  bound  to  maintain,  be- 
came chargeable  &c.,  without  alleging 
more  directly  a  refusal  to  maintain  hii 
wife,     Niron  v.  Nanney,  747. 


VALUE, 

How  estimated  in  assigning  dower,  689. 
Dower, 


VARIANCE. 

I.  1.  In    description    of  abuttals,    439. 
Abuttali. 

2.  Right  proved  in  a  class  more  limited 
than  the  allegation. 

Where,  before  the  passing  of  stat. 
5&  6  W,4.  c, 76.,  all  freemen  inhabit- 
ing within  an  ancient  borough  claimed 
rightof  common  on  certain  lands,  and 

VOL.  I.    N.  8. 


that  act  (sect.  7.)  has  extended  the 
limits  of  the  borough,  the  right  of  com- 
mon can  no  longer  be  described  in 
pleading  to  be  a  right  "  in  all  freemen 
inhabiting  within  the  borough;"  for 
that  act  only  reserves  the  right  to  those 
who  reside  within  the  old  limits,  and 
does  not  make  the  newly  defined  bo- 
rough the  same  to  all  intents  and  pur- 
poses as  the  old  one. 

And,  where  the  right  was  so  alleged 
in  an  action  by  a  freeman  for  disturb- 
ance of  common,  and  the  plea  denied 
the  right,  held,  that  the  variance  was 
fatal,  though  it  was  proved  that  the 
plaintiff^  in  fact,  inhabited  within  the 
anzicnt  limits.  Beadtworth  v.  Tor^ 
kington,  782. 

3.  Right  proved  less  extensive  than  the 
allegation. 

In  case  for  disturbance  of  a  way» 
plaintiffs  claimed  a  right  for  themselves, 
&c.,  on  foot  to  go  return,  &c.,  and 
also  to  lead  and  carry  away  manure, 
but  proved  only  a  grant  of  way  on  foot 
and  for  horses,  oxen,  cattle,  and  sheep. 

Held,  a  variance;  for  the  term 
"  lead,"  so  used,  implies  drawing  in  a 
carriage. 

The  plaintiffs  took  issue  upon  a  plea 
traverhing  the  whole  right  claimed  in 
the  declaration.  —  The  right  actually 
interfered  with  was  of  carrying  away 
manure  with  a  wheel-barrow. 

Held,  assuming  this  privilege  to  be 
covered  by  the  grant,  that  the  plain- 
tiffs could  not,  by  proving  so  much  of 
the  alleged  right,  entitle  themselves 
to  a  verdict  on  the  issue  generally. 
Brunton  v.  Hall,  792. 

II.  Between  ca.  sa.  and  judgment,  914. 
WtH,1,\. 

III.  In     reciting  title   of  statute,    747. 
Vagrant, 


VENDORS  AND  PURCHASERS. 

I.  Lnnd. 

1.  Effect  of  sale  by  husband  and  sub- 
sequent sub-sales,  dower  not  barred, 
682.     Dower, 

2.  Under  statutory  powers:  land  tas 
redemption,  84.     Land  Tax, 

II.  Goods. 

3  z 
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WARRANT,  L— III. 


1.  Construction  of  contract. 

By  usage  of  trade,  424.  Conlraciy 
III.  I. 

2.  Within  statute  of  frauds:  by  prin- 
cipal to  factor:  acceptance,  302. 
Statute,  VIH. 

3.  Under  distress  warrant :  where  war- 
rant is  illegal. 

Where  a  distress  warrant  was  issued 
to  levy  the  costs  incurred  by  a  party 
in  prosecuting  an  appeal  under  sect.  88. 
of  the  hichway  act  (5  &  5  IV,  4.  c.  50,\ 
which  did  not  recite  any  order  of  quar- 
ter sessions  for  payment  of  such  costs, 
but  was  founded  on  a  subsequent  con- 
▼iction  by  two  justices  out  of  sessions 
for  non-payment  of  such  costs, 

Held,  that  the  warrant  was  illegal,  and 
that  no  proi>erty  passed  to  the  vendee 
of  goods  seized  and  sold  under  it. 
Lock  V.  Selwood,  736, 

4.  Distinction  between  lien  and  right 
to  rescind,  389.    Par/,  III. 

5.  Return  of  goods :  treating  it  as  pay- 
ment, 400.     Paifmenty  II.  ]. 

6.  Pleading:  illegality,  4 1 4.   P^dr,  III. 

III.  Time. 

When  not  of  the  essence  of  the  con- 
tract. 

Defendant  sold  plaintiff  stacks  of 
oats,  then  on  defendant's  ground,  under 
a  written  agreement,  by  which  plaintiff 
was  to  have  liberty  to  leave  the  stacks 
on  the  ground  for  four  months,  and 
was  to  pay  for  them  in  twelve  weeks 
from  the  ngreement.  Defendant,  at 
the  end  of  twelve  weeks,  called  on 
plaintiff  to  pay,  which  he  did  not  do. 
After  the  expii:ation  of  the  twelve 
weeks,  plaintiff  tendered  payment, 
which  defendant  refused  to  accept. 
Afterwards  defendant  sold  the  stacks, 
which  had  remained  on  his  ground. 

Held,  in  an  action  of  trover,  plea ; 
Not  possessed,  that  plaintiff  was  en- 
titled to  recover.  Martindale  v.  Smith, 
589. 


VERfilCT. 

I.  Defects  supplied  by  :  nothing  which  is 
not  necessarily  involved,  90*.\  Mar- 
riage, I. 

II.  See  also  Posiea. 


VETO. 

Of  head  of  corporation,  566.  Corpor- 
ation, I. 

VICARAGE. 
Page  366,    Corporation,  I. 

VOLUNTEER. 
Pl^  868.     Bankrupi,  VI. 

WAGER. 

A  wager  of  more  than  10/.  on  a  horserace 
already  ran  is  not  illegal  under  stat. 
9  Ann,  e,  14.  i,  5,  Pugh  v.  Jeniims, 
651. 


WAIVER. 

By  not  objecting  in  time,  70O. 
ment.  III.  2. 

WARRANT. 


fject- 


I.  Form. 

1.  When  it  must  shew  style  of  court, 
18.     Re^uesti,lL  1. 

2.  Statutory,  145.     Post,  IV. 

5.  What  must  be  shewn,  M.*?.  Post, 
IV.  736.  yeHdors,ii,3,  889.  Post, 
111.1. 

4.  Place  of  offence,  143.    Pott,  IV. 

5.  General,  889.     Post,  III.  1. 

II.  Illegal  and  informal. 

1.  Who  protected  by,  5. 18.   Requests, 

2.  Distinction  between  illegality  and 
informality  as  to  liability  of  commis- 
sioners and  officers,  18.  Requests, 
I.  2. 

3.  Of  distress  for  costs :  effect  of  ille- 
gality, 736.     Vendors,  II.  3. 

III.  For  apprehension. 

1.  Must  shew  information  on  oath. 

A  justice's  warrant  commanding  a 
constable  to  apprehend  and  bring  be- 
fore him  the  body  of  A,  B,,  to  answer 
all  such  matters  and  things  as  on  her 
majesty's  behalf  shall  be  objected 
against  him  on  oath  by  C.  D.,  for  nu 
assault  committed  upon  C  2>.,  on  ftc. 


WARRANT,  IV. 


WARRANT  OF  ATTORNEY.    1049 


is  bad,  as  not  shewing  any  information 
on  oath  upon  which  the  warrant  issues. 

A  deposition  on  oath,  taken  by  the 
justice's  clerk,  the  justice  not  being 
present,  nor  at  any  time  seeing,  exa- 
mining, or  hearing  the  defendant,  is 
irregular,  and  no  justification  of  pro- 
ceedings founded  upon  it. 

In  an  action  of  trespass  a^inst  a 
justice  for  false  imprisonment  in  caus- 
ing a  plaintiff  to  be  apprehended  on  a 
charge  of  assault,  the  warrant  having 
been  framed,and  the  information  taken,  , 
as  above  stated :  Held  that  the  de- 
fendant failed  to  shew  jurisdiction,  and 
that  the  action  lay.  Caudle  v.  Sey- 
mour^ 889. 

2.  Must  be  founded  on  a  deposition 
taken  by  the  justice  himself,  889. 
Ante,  1. 

IV.  Commitment  in  execution. 

Must  shew  good  conviction :  statutory 
forms. 

Stat.  3  &  4  W.  A.  c,  53.  enacts  that 
any  subject  of  the  king,  found  within  a 
certain  distance  of  the  coast  of  the 
United  Kingdom,  &c.,  on  board  any 
vessel  from  which  part  of  the  cargo  has 
been  thrown  overboard  to  prevent  seiz- 
ure, shall  foreit  100/.:  and  any  officer 
of  customs,  &c.,  may  carry  him  before 
any  justice  of  the  peace  in  the  United 
Kingdom^  to  be  dealt  with  as  after  di- 
rected. Forfeitures  may  be  recovered 
before  any  two  or  more  justices  of  the 
peace  in  the  United  JCingdom,  Every 
offence  against  the  act  committed,  or 
forfeiture  for  breach  of  the  act  incurr- 
ed, upon  the  high  seas,  shall,  for  the 
purpose  of  prosecution,  be  deemed  to 
have  been  committed  or  incurred  at 
the  place  on  land  in  the  United  King- 
dom, &c.,  into  which  the  person  shall 
be  taken,  or  in  which  he  shall  be  found, 
and  the  justices  of  the  peace  for  such 
place  shall  have  jurisdiction.  Any  two 
or  more  justices,  before  whom  any  per- 
son liable  to  be  detained,  and  who 
shall  have  been  detained,  for  an  offence 
against  the  act,  shall  be  broueht,  may, 
oif  confession  and  proof,  convict. 

Stat.  4  &  5  W,  4,  c,  13,  repeals  so 
much  of  Stat.  3  &  4  W»  4,  c.  53.  as 
**  imposes  certain  pecuniary  penalties 
for  any  of  the  offences  hereinafter  next 
mentioned,"  and  then  enacts  that  any 
subject  of  the  king,  discovered  to  have 


been  within  the  distances  mentioned  in 
the  former  act,  on  board  any  vessel 
from  which  part  of  the  cargo  has  been 
thrown  overboard  to  prevent  seizure, 
&c.,  *^  shall,  upon  being  duly  convicted 
of  any  of  the  said  offences  before  any 
two  justices  of  the  peace,"  be  imprison- 
ed for  a  term  mentioned ;  and  that  all 
informations  and  convictions  before 
justices  of  the  peace,  and  warrants  of 
justices  founded  on  such  convictions, 
shall  be  drawn  in  the  form,  or  to  the  ef" 
feet,  in  the  schedule  annexed  to  the  act. 
The  form  of  warrant  in  the  schedule 
states  that  the  party  has  been  duly 
convicted  before  two  justices  '^  in  and 
for  of  having  \staie  the  offence, 

as  in  the  information]^^  without  further 
setting  out  the  jurisdiction. 

A  warrant  under  stat.  4  &  5  FT.  4. 
c.  15.  set  forth  that  P.  had  been  duly 
convicted  before  two  justices  in  and  for 
tfie  county  of  Kent,  for  that  he,  being  a 
subject  &c.,  was  found  on  the  high  seas, 
within  &c,  of  the  coast  of  the  United 
Kingdom,  to  wit  the  coast  of  the  county 
of  Kent,  on  board  a  vessel  from  which 
part  of  the  cargo  had  been  then  and 
there  thrown  overboard  to  prevent 
seizure,  and  that  P,  was,  by  such  con- 
viction, adjudged  by  the  justices  to  be 
imprisoned,  &c.  On  habeas  corpus, 
the  warrant  alone  was  returned.  The 
prisoner  was  discharged:  because 

1.  The  warrant  ought  to  shew  a  good 
conviction. 

2.  The  justices  could  have  jurisdic- 
tion only  by  the  offence  being  com- 
mitted in  Kent,  or  by  its  being  com- 
mitted in  the  high  seas,  and  the  offender 
found  in  or  brought  to  Kent,  stat.  4  & 
5  W,  4.  c.  13.  not  creating  a  new  of- 
fence, or  altering  the  iurisdiction,  but 
only  changing  the  punishment ;  and  the 
words  any  two  justices  bein^  applicable 
only  to  justices  having  jurisdiction  by 
the  common  law  or  under  the  statute. 

3.  The  conviction,  as  stated  in  the 
warrant,  did  not  shew  jurisdiction,  and 
was  therefore  bail.    In  re  Peerless,  143. 


WARRANT  OF  ATTORNEY. 

I.  Where    insolvency    intervenes,    508. 
Execution,  II.  I. 

II.  1.  Signing  judgment  after  death  of 
insolvent,  177.     Insolvent,  IL 
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WASTE 


WILL. 


in.  Who  may  apply  to  set  aside,  868. 
Bankrupt^  VL 

IV.  Set  aside  for  bad  faith,  868.    JBank- 
rupt,  VI 

WASTE. 
Action  on  the  case  for. 

A,  and  his  wife  beine  seized  of  a 
messuage  for  their  joint  lives  and  the 
life  of  the  survivor,  all  the  estate  and 
interest  of  A,  became  vested  in  defend- 
ant, who  permitted  waste  during  A*i 
lifetime. 

Held,  that  the  wife,  who  survived 
her  husband,  could  not  maintain  an 
action  on  the  case  against  defendant  in 
respect  of  such  waste.  Bacon  v.  5fittM, 
345. 

WATERCOURSE. 
Obligation  to  cleanse. 

Declaration  in  case,  alleging  that 
plaintiff  was  reversioner  of  a  house, 
earden,  and  premises,  then  occupied  by 
his  tenant  J,  B. ;  that  defendant  was 
possessed  and  in  the  occupation  of  a 
close  near  to  the  house,  &c.,  and  that 
before  and  at  the  time,  &c.  there  was 
a  watercourse  in  the  close,  and  defend- 
ant by  reason  of  his  possession  of  the 
close,  ought  to  have  scoured  and  kept 
open  the  watercourse  so  often  as  was 
necessary,  to  prevent  the  water  from 
being  obstructed,  and  from  running 
out  of  the  watercourse  unto,  into,  and 
under  the  said  house,  &c.  Breach, 
that  defendant,  during  the  tenant's 
occupation,  wrongfully  permitted  the 
watercourse  to  be  obstructed  for  want 
of  proper  cleansing,  in  so  much  that 
the  water  was  penned  back,  and  ran 
into  and  damaged  the  same  house,  to 
the  injury  of  plaintifT^s  reversion. 

Plea,  that  a  wall,  parcel  of  the  plain- 
tiff's said  premises,  was  situate  near  to 
the  said  watercourse  and  to  defend- 
ant's close :  and,  by  reason  of  the  said 
wall  being,  through  the  neglect  of  «7. 
B,^  the  tenant,  in  that  behalf,  ruinous, 
&c.,  part  of  the  said  wall,  near  to  the 
said  watercourse,  before  and  at  the 
times,  &c.  fell  down,  and  by  means 
thereof,  rubbish,  &c.  being  part  of  the 
materials,  fell  into   the  watercourse. 


and  the  same  was  thereby  choked  up 
as  in  the  declaration,  &c.  and  the 
water  for  a  short  time  unavoidably 
was  penned  back,  &c.,  and  ran  out  as 
in  the  declaration  mentioned.  Aver- 
tment,  that  defendant,  in  a  short  and 
reasonable  time  after  he  had  notice 
that  the  watercourse  was  so  choked 
up,  &c,  and  before  action  brought, 
VIZ.  on,  &c^  cleansed  out  the  same,  so 
that  the  water  flowed  as  it  ought  to 
do. 

Held,  on  general  demurrer,  that  the 
alleged  derault  of  the  tenant  was  no 
answer,  the  plea  not  shewing  that  fhe 
owners  and  occupiers  of  the  estate  for 
the  time  being  were  bound  to  repair 
the  wall  which  fell. 

And  that  defendant  could  not  ex- 
cuse himself  by  averring  that  he  re- 
paired as  soon  as  he  had  notice  of  the 
injury,  for  that  he  became  liable  at 
the  time  when  the  injury  occurred. 

So  if  he  had  alleged  that  he  repaired 
as  soon  as  possible  after  the  injury. 
Bell  V.  Twcfdyman,  766. 


WAY. 

I.  Case  for  disturbance,  793.     Variance, 
I.  5. 

II.  Right  of  way  to  lead^  793.     Variance^ 
I.  3. 

IIL  Uses  with  wheelbarrow,  792.   Vari- 
ance. I.  5. 

IV.  Before    dedication,    832.      Statute, 
LXII. 

V.  See  also  Highway.     Turnpike.  Foo/- 
way. 


WIDOW. 
Page  682.    Dower. 

WIFE. 

Conviction  for  not  maintaining,  747. 
Vagrani, 

WILL. 
Construction.    Devise, 


WlTiNESS. 
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WITNESS. 

I.  Di^ualifying  interest. 

1.  Removal  by  statute :  non-rated  land- 
owners. 

Under  stat.  3&  4  VicL  c.26.  «.  ].,  an 
owner  of  lands  within  a  parish  is  com- 
petent to  give  evidence  on  n  prose- 
cution agsunst  the  parish  for  non-repair 
of  a  highway,  though  he  be  not  a 
rated  inhabiuint,  the  lands  being  oc- 
cupied by  tenants,  who  arc  rated  for 
them.     Regma  v.  Doddmgton^  411. 

2.  Inhabitant  freemen.    Beadtworthy, 
Torkinglofif  785.  n. 

II.  Disqualifying  relation  :  wife  to  prove 
non-access,  444,     Poor,  XV.  4. 


WOODS  AND  FORESTS. 
Commissioners,  352.    Copyhold^  III.  3. 

WORK  AND  LABOUR. 

New  assignment  on  pica  of  payment,  77. 
P/«i,IV.  1. 

WRIT. 
I.  1.  Amendment  after  return. 

On  a  warrant  of  attorney  to  confess 
judgment  in  debt,  and  judgment  entered 


up  accordingly,  a  ca.  sa.  (returnable  on 
execution)  was  issued,  by  mistake,  for 
damages  in  assumpsit.  Defendant, being 
in  custody  under  the  writ,  took  out  a 
summons  for  setting  aside  the  exe- 
cution, which  summons,  on  argument 
at  chambers,  within  a  year  of  the  arrest, 
was  dismiss^. 

A  rule  nisi  was  then  obtained  for  the 
same  purpose,  and,  on  cause  shewn, 
discharged.  The  variance  between  the 
writ  and  judgment  was  not  alleged  on 
the  summons  or  motion.  A  year  and 
a  half  after  the  arrest,  defendant,  being 
still  in  custody,  moved,  on  the  ol>- 
jection  of  variance,  to  set  the  execution 
aside. 

SembU,  per  Lord  Denman  C.  J.,  that 
defendant,  being  a  prisoneri  might  now 
move  upon  this  objection,  though  he 
had  neclected  to  take  it  before  :  but 

Held,  that  the  ca.  sa.  was  amendable 
by  Stat.  S  H.6.  r.  IS.  «.  2.,  and  ought 
in  this  case  to  be  amended,  on  the 
plaintiff's  motion.  Bicknell  v.  Wether' 
el/y  914. 

2.  Time  of  objecting  to  form,  611' 
Alandamtu, 


onjecimg 
r,  VIII.  8. 


II.  See  Execution,    Mandamus, 


WRIT  OF  TRIAL. 

Undersheriff 's  notes :  ought  to  shew  how 
the  question  was  left  to  the  jury,  845. 
Partner^  I. 
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